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IN  THE  MATTER  OP  STEPHEN  BEOWN,  A 

BANKEUPT. 

Proof  of  Dbbt. — JuDaMEKT. 

A  debt,  on  which  a  judgment  has  been  entered  against  the  bankrupt  after  the- 
commencement  of  the  bankmptcy  proceedings,  may  be  proyed  in  such  pro- 
ceedings. 

The  case  of  in  re  Williams  (2  Bankngat  RegitUr,  p.  78),  dissented  from. 

The  Begister  in  this  case  presented  to  the  Oourt  a 
certificate,  as  follows : 

**  Jacob  Lisk,  a  judgment  creditor  of  the  above- 
named  bankrupt,  applied  for  leave  to  prove  his  judg- 
ment, under  the  proceedings  in  bankruptcy. 

I  declined  to  take  the  proof,  upon  the  ground  that 
the  judgment  was  not  provable.  Thereupon  the  creditor 
filed  a  statement,  and  requested  that  the  question  be^ 
certified  to  the  Court. 

.    Brown  was  adjudicated  a  bankrupt  on  the  21st  daj 
of  December,  1869. 

Bt.  Vol.  V.— 1 
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In  the  Matter  of  Stephen  Brown«  a  Banfcrapt 

From  the  statement  of  Lisk,  it  appeared  that  his 
action  was  commenced  on  the  25th  day  of  December, 
1869,  and  that  judgment  was  entered  on  the  19th  day  of 
Janaary,  1870.  I  presume  the  judgment  was  recovered 
upon  a  debt  which  existed  at  the  date  of  abjudication, 
although  the  statement  fails  to  say  it. 

Assuming  that  the  debt  existed  at  the  date  of  adju- 
dication of  bankruptcy,  the  question  is,  whether  the 
«uit  and  judgment  in  the  State  Oourt  divested  the  debt 
of  its  provable  quality,  in  these  bankruptcy  proceedings. 

I  declined  to  take  proof  of  the  debt,  in  view  of  the 
construction  that  has  been  given  to  the  first  clause  of 
section  19  of  the  bankrupt  law. 

It  was  held,  in  In  re  Williams  (2  Bank.  Beg.  78),  that 
where  a  judgment  is  rendered  after  the  commencement 
of  proceedings  in  bankruptcy,  upon  a  debt  which  existed 
before  that  time,  neither  the  debt  nor  the  judgment  is 
provable.  The  debt  is  merged  in  the  judgment,  and  the 
judgment  did  not  exist  at  the  time  of  the  adjudication 
of  bankruptcy." 

Blatchfobd,  J.  I  do  not  concur  in  this  view.  I 
have  examined  the  decision  of  the  District  Oourt  for  the 
District  of  Oonnecticut,  in  the  case  of  In  re  Williams 
(2  Bomkrupt  Begiater^  78),  and  am  compelled  to  dissent 
from  it.  The  point  ruled  in  it  is,  that  where  a  judgment 
is  recovered  against  a  bankrupt  after  an  adjudication  of 
bankruptcy  against  him,  on  a  debt  which  existed  against 
Mm  prior  to  such  adjudication,  the  debt  is  so  merged  in 
the  judgment  that  it  cannot  be  proved  in  bankruptcy, 
•and  the  judgment  cannot  be  proved  because  it  was  not 
an  existing  debt  at  the  time  of  the  adjudication.  The 
theory  is,  that  the  debt  was  so  merged  as  to  be  extin- 
guished, and  that  the  judgment  constitutes  a  new  debt 
which  takes  date  from  the  time  of  its  recovery.  There 
is  no  doubt  of  the  correctness  of  this  principle  as  re- 
spects proceedings  in  ordinary  cases  against  the  debtor 
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or  his  property,  but  it  has  no  applicability  under  the 
bankruptcy  Act.    The  19th  section  of  the  Act  declares 
that  all  debts  due  and  payable  from  the  bankrupt  at 
the  time  of  the  adjudication  of  bankruptcy,  and  all  debts 
then  existing  but  not  payable  until  a  future  day,  may 
be  proved  against  the  estate  of  the  bankrupt.    If  the 
debt  in  this  case  existed  at  the  time  of  the  adjudication 
it  is  provable,  although  the  judgment  is  not  provable,  as 
such,  because  it  did  not  then  exist.    The  debt  has  never 
been  paid  or  satisfied.    This  must  be  the  proper  con- 
struction under  the  Act,  or  the  provisions  of  section  21 
of  the  Act  are  nugatory.    That  section  provides  that 
where  a  suit  is  pending  by  a  creditor  itgainst  a  bankrupt 
for  a  debt  or  claim,  if  the  amount  due  the  creditor,  that 
is,  the  amount  due  the  creditor  on  or  for  the  debt  or 
daim,  is  in  dispute,  the  suit  may,  by  leave  of  the  bank- 
xuptcy  Oonrt,  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  that  is,  Jthe  amount  due 
on  or  for  the  debt  or  claim,  and  that  such  amount  may 
be  proved  in  bankruptcy.    The  judgment,  as  such,  is 
not  to  be  proved,  but  the  amount  of  the  debt  or  claim^ 
as  it  stood  at  the  time  of  the  adjudication,  is  to  be 
proved.    If  the  fact  of  obtaining  the  judgment  extin- 
^goishes  the  debt,  the  amount  of  the  debt  could  not  be 
proved.    J  think  the  clear  intent  of  the  Act  is  that  the 
recovery  of  a  judgment  after  the  adjudication,  on  a  debt 
which  existed  at  the  time  of  the  adjudication,  shall  not 
affect  the  provability  of  the  debt.    If  it  were  otherwise, 
a  great  hardship  would  be  worked  in  many  cases.    A 
creditor  might,  in  ignorance  of  the  adjudication,  go  on 
and  obtain  a  judgment  for  his  debt,  and  then  find  him- 
self deprived  of  the  power  of  proving  either  his  debt  or 
his  judgment.    I  think  the  debt  in  this  case,  if  it  existed 
3t*the  time  of  the  adjudication,  is  provable. 
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PlSABIKQ.— -IimRVAL  BlYBHUI   FoRFHTURE. 

Under  Rules  22  end  28  of  the  Supreme  Court  in  Adndrelty,  end  Rnlee  179  and 
184  (tf  this  Court,  ft  libel  of  informetion  to  obtain  the  forfeiture  of  property  for 
alleged  Tiolations  of  the  Internal  Reyenne  lawi,  mnst  state  in  distinet  allega- 
tions the  matters  relied  on  as  grounds  of  forfeitore. 

If  it  does  not^  the  remedy  of  the  daimant  is  by  motion  to  make  the  pleading' 
more  definite. 

The  GoTemment  will  not  be  compelled  to  elect  which  of  the  seTeral  all^^tions 
in  a  libel  of  information  will  be  relied  on  to  sustain  the  forfeiture  prayed  for.' 

In  this  case  an  information  was  filed  contaming 
twenty-two  different  causes  of  forfeiture  under  different 
sections  of  the  Internal  Bevenue  laws.  The  claimant 
applied  to  the  Oourt,  on  motion,  praying  that  the  Dis- 
trict Attorney  might  be  compelled  to  elect  upon  which 
of  the  allegations  of  the  information  he  would  proceed 
for  a  forfeiture;  that  all  other  allegations  might  be 
stricken  out ;  and  that  the  allegations  might  be  rendered 
more  definite  by  the  insertion  of  allegations  of  time, 
place,  quantity,  &c. 

B.  K.  PhOps,  for  the  United  States. 
D.  Fields  for  the  claimants. 

BiiATOHFOKD,  J.  By  rule  22  of  the  Eules  in  Admi* 
ralty  prescribed  by  the  Supreme  Court  of  the  Unit^ 
States,  it  is  provided  that  a  libel  of  information  on  a 
seizure  for  a  breach  of  a  law  of  the  United  States  mitet 
propound  in  distinct  articles  the  matters  relied  on  as 
grounds  or  causes  of  forfeiture.  Bule  179  of  this  Court 
provides  that  an  mformation  on  a  seizure  shall  set  forth 


FEBRUABT,  1'871. 


In  the  Matter  of  SaniQel  HannA,  an  Inyoluntary  Bankrupt 

the  gravamen  of  the  suit  by  plain  and  issuable  allegation, 
and  that  it  is  subject  to  the  same  general  rules,  as  to  its 
structure  and  amendment,  as  an  ordinary  libel.  An  ordi- 
nary libel  must,  by  rule  23  of  the  Bides  in  Admiralty 
prescribed  by  the  Supreme  Oourt,  propound  the  various 
allegations  of  fact  upon  which  the  libellant  relies  in 
support  of  his  suit.  Bule  184  of  this  Court  provides 
that  if  the  information  is  ambiguous  or  does  not  supply 
plain  allegations  upon  which  issue  can  be  taken,  the 
defendant  or  claimant  may  move  the  Oourt  to  have  it 
reformed.  Under  these  Bules  some  of  the  articles  in  the 
information  in  this  case  are  wanting  in  the  plain  alle- 
gations of  fact  which  they  ought  to  contain,  and  some 
are  ambiguous. 

The  motion,  so  far  as  it  asks  that  the  grounds  of 
forfeiture  may  be  more  folly  and  distinctly  stated  in 
the  information,  is  granted.  The  rest  of  the  motion 
is  denied. 
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Amouitt  of  DiBT. — Value  of  Skouritt. 

•At  tlie  meeting  of  creditors  to  choose  an  Msignee,  a  creditor,  who  held  as  seonrity 
for  a  debt  a  mortgage,  which  in  his  proof  of  debt  he  stated,  on  information  and 
belief,  to  be  worth  less  tl^  the  amount  of  the  debt,  claimed  to  be  entitled  to 
Tote  for  assignee,  on  the  diffsrence  between  the  yalae,  so  stated,  and  the 
amount  of  the  debt 

Seld,  that  he  was  not  entitled  to  TOte  upon  ench  difference,  or  any  part 

thereoC 

• 

At  the  meeting  of  creditors  called  for  the  purpose  of 
choosing  an  assignee  herein,  the  firm  of  A.  T.  Stewart 
&  Oo.  had  filed  a  proof  of  debt,  and  claimed  the  right  to 
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participate  in  the  choice  of  assignee,  and  to  have  the 
snm  of  160,075  82^  being  the  difference  between  an 
item  (viz.,  $100,075  82),  of  indebtedness,  and  the  valne 
of  the  securities  held  therefor,  as  snch  value  waa 
estimated  and  sworn  to  in  said  deposition,  included  in 
the  amount  on  which  they  were  entitled  to  vote. 

Bdward  S.  Innes,  a  creditor  who  had  proved  his  debt, 
objected,  among  other  things,  that  said  deposition  and 
the  matters  therein  stated  did  not  entitle  the  said  A.  T. 
Stewart  &  do.  to  participate  in  the  choice  of  assignee, 
upon  said  sum  of  $100,076  92,  untfl  the  value  of  the 
property  held  as  security  should  have  be^i  ascertahied  l^ 
sale  thereof,  in  such  manner  as  the  Ck>urt  should  direct. 

Thereupon,  at  the  request  of  the  counsel  for  the  re* 
spective  parties,  the  question  was  adjourned  into  Oourt, 
for  decision  by  the  judge,  with  the  following  opinion  by 
theBegister: 

^'The  claim  of  A.  T.  Stewart  &  Go.  consists  of  two 
parts: 

Ist.  For  $25,000  and  interest,  on  five  several  note& 
and  drafts,  which  amount  is  unsecured. 

2d.  For  $160,513  80,  secured  by  two  mortgages,  each 
for  $150,000,  and  upon  which  indebteduess  has  been 
paid  the  sum  of  $61,591  57,  leaving  still  unpaid  (but  se- 
cured by  the  mortgages),  the  sum  of  $98,922  23. 

This  creditor  claims  to  fix  the  value  of  the  securitiea 
by  the  deposition  of  the  partner  making  the  proof  of  debt, 
that  he  ^^has  been  informed  and  believed,"  that  the 
security  of  the  two  mortgages  is  not  worth  beyond  the 
sum  of  150,000 ;  and  that,  although  the  value  of  these 
securities  may  prove  to  be  more  or  less  hereafter,  the 
''estimate"  made  in  this  way  is  sufScient  for  the  pur- 
poses of  adjusting  the  amount  on  which  the  firm  may 
be  admitted  to  vote  for  assignee. 

I  do  not  consider  this  position  tenable.  The  twen- 
tieth section  of  the  Act  seems  to  me  to  clearly  determine 
this  point,  in  saying :  ''  When  a  creditor  has  a  mortgage 
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or  pledge  of  real  or  personal  property  of  the  bankrupt, 
or  a  lien  thereon,  for  seenring  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall  be  admitted 
M  a  credttar  only  for  the  balance  of  the  debt,  after  de- 
ducting the  value  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale 
thereof,  to  be  made  in  such  manner  as  the  Court  shall 

The  mortgages  themselves  were  to  the  extent  of 
t90O,O0Q,  to  cover  loans  and  advances ;  and,  as  these 
loans  and  advances  had  not  equaled  the  amount  stated 
as  that  security,  I  am  of  opinion  that  A.  T.  Stewart  & 
do.  can  be  ''adJnitted  as  a  creditor,"  under  this  proof 
of  debt,  only  in  the  amount  of  $25,000  and  interest,  for 
the  notes  and  drafts  of  the  first  class  stated ;  and  that 
the  indebtedness  stated  of  the  second  class  must  rest  in 
abeyance  until  the  value  of  the  securities  stated  are 
ascertained  in  the  manner  provided  for  in  the  section 
quoted." 

BijATOHFOBD,  J.    I  concur  with  the  Begister  in  hi& 
views. 
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m  THE  MATTEE  OP  THBODOEE  H.  VETTEE^ 
LBIN  AND  BEENHAED  T.  VETTBELEIF^ 
BANKEUPTS. 

Order  to  Ezaminb  Bankrupt. 

An  order  was  made  by  ihe  Begister  for  the  examination  of  one  of  the  bankrupts.. 
The  order  recited  that  it  was  made  on  the  application  of  F.  &  Co.,  a  party 
claiming  to  be  interested  in  the  estate,  "  and  who  hare  dnly  proved  their  debt 
herein."  The  bankrupt  objected  that  the  Begister  had  no  power  to  make  such 
an  order,  that  the  order  should  have  been  made  only  on  a  yerified  application 
in  writing,  and  that  the  order  did  not  purport  to  be  "  on  the  application  of  » 
creditor  "  who  had  proved  his  claim : 

Edd,  That  the  order  was  correct  in  form  and  was  properly  issued. 
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In  this  case,  the  Begister  granted  an  order  for  the 
examination  of  one  of  the  bankrupts.  The  order  recited 
that  it  was  made  on  the  application  of  Fatman  &  Go., 
*'  a  party  claiming  to  be  interested  in  the  estate  of  the 
said  bankrupts,  and  who  have  duly  proved  their  debt 
herein." 

The  bankrupt  appeared,  but  objected  to  be  examined, 
for  the  following  reasons  :  (1.)  That  the  Begister  has  no 
.Buthority  to  grant  an  order  for  the  examination  of  a 
bankrupt,  either  by  statute  or  rule  ;  (2.)  That  the  order, 
if  granted,  as  it  recites,  on  application,  should  have  been 
on  a  verified  application  in  writing ;  and  (3.)  That  the 
*order  is  on  its  face  defective,  in  that  it  does  not  purport 
to  be  ^^on  the  application  of  a  creditor"  who  has 
proved  his  claim. 

The  Begister,  on  request,  certified  the  question  to 
the  Court,  with  his  opinion,  that  the  order  was  correct 
In  iorm  and  properly  issued. 

Blatghfobd,  J.      The   Begister  is  correct  in  his 

Tviews.    As  to  the  first  objection,  see  In  re  Brandt  (2 

Ba/nk.  Beg.  76, 109).     As  to  the  second  objection,  see 

Solis'  Case   (4  Ben.  B.  143).     The  third  objection  is 

Mvolous. 
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ALLEGED   BANKBUPT. 

VOLUNTART   SuBMISBIOK  OF  BANKRUPT   TO   ArRSST. 

After  inyolmitary  proceedings  in  bankraptcy  were  commenced,  the  petitioning  cred- 
itors commenced  an  action  in  a  State  Oonrt  against  the  bankrupt  and  another,  to 
recoTcr  a  debt,  composed  in  part  of  a  note  set  forth  as  protested  in  the  petition 
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in  bankruptcy.  In  that  action,  they  obtained  an  order  of  arrest,  but  they  gave 
inBtmctiona  to  the  sheriff  not  to  arrest  the  bankrupt  or  serve  him  with  the 
summons.  The  bankrupt  yoluntarily  surrendered  himself  to  the  sheriff,  and 
gave  bail,  and  then  moved,  before  the  return  of  the  order  to  show  cause,  to  set 
aside  the  bankruptcy  proceedings. 
Hdd,  That  the  bankrupt  had  not  removed  himself  from  the  effect  of  the  bank- 
ruptcy Act,  and  that  the  motion  must  be  denied. 

Bekedigt,  J.  This  is  a  motion,  on  the  part  of  an 
alleged  bankrupt,  made  before  the  return  of  the  order  to 
show  cause  why  he  should  not  be  adjudged  a  bankrupt, 
to  set  aside  the  proceedings  against  him,  for  the  reason 
that,  since  the  commencement  of  the  proceedings,  the 
petitioning  creditors  have  caused  him  to  be  arrested  and 
held  to  bail  in  an  action,  commenced  in  a  State  court,  to 
recover  a  debt  composed  in  part  of  the  note  set  forth  as 
protested  in  the  petition. 

Whatever  force  there  might  be  in  the  position  that 
the  taking  of  the  bankrupt  upon  an  order  of  arrest 
amounts  to  a  satisfaction  of  the  debt,  is  destroyed,  in 
this  case,  by  the  fact  disclosed,  that,  although  an  action 
was  commenced  by  the  i>etitioners,  in  which  the  bank- 
rupt and  another  person  were  joined  as  defendants,  and  an 
order  to  arrest  both  defendants  was  granted  by  the  State 
Oourt,  specific  instructions  were  given  to  the  sheriff,  not 
to  arrest  the  bankrupt,  nor  to  serve  him  with  the  sum- 
mons in  this  action,  and  that  the  arrest  of  the  bankrupt 
was  made  because  he  voluntarily  surrendered  himself  to 
the  sheriff,  and  voluntarily  gave  bail,  in  that  action, 
without  the  knowledge  or  assent  of  the  petitioners,  who 
now  disclaim  the  proceeding,  as  against  the  bankrupt, 
and  offer  to  give  their  consent  to  cancel  the  bail  bond,  if 
any  consent  on  their  part  be  necessary. 

A  i>erson  proceeded  against  as  a  bankrupt,  does  not, 
by  voluntarily  placing  himself  under  arrest,  or  in  jail, 
or  in  any  other  place  of  confinement,  remove  himself 
from  the  effect  of  the  bankruptcy  Act.  The  motion  is 
denied. 
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HBNEY  DU8TIN  et  dl.  v.  BOBEBT  MUBBAT,  Jb- 

Siijunr's  W1018. — ^Thrxi'  Months'  Extra  Pat. — EHTiRnra  For* 

xiON  .Naval  Sxrvicx. 

Seftmeii,  discharged  from  an  American  Tessel,  in  a  foreign  port,  by  her  master, 
may  bring  an  aodon  in  admiralty  against  her  owner,  to  reoorer  their  portion  of 
the  three  monthif  'wages,  required  by  the  Act  of  Febmary  S8, 180S  (2  Stat. 
p.  a08),  to  be  paid. 

Seamen  shipped  in  New  York,  on  board  the  steamer  AlgoiKpiin,  which  her  owner 
had  contracted  to  sell  to  the  Haytian  gOTemment,  and  to  deliyer  at  Port  an 
Prince.  They  sailed  in  her  to  Port  an  Prince,  where  she  was  deUrered  to  the 
Haytian  goremment,  and  went  into  the  naTsl  serrlce  of  that  gOToniment;  and 
they  remained  on  board  her,  till  they  were  discharged  at  Tarioas  timea  there- 
after. They  returned  to  New  York,  and  filed  this  libel  sgainst  the  owner 
of  the  steamer,  to  recoyer  the  three  months*  wages  required  to  be  paid  by  the 
Act  aboTC  mentioned.  Tlie  owner  claimed  that  the  men  signed  articles  for  a 
Toyage  to  Port  an  Prince,  to  be  there  discharged,  while  the  seamen  dalmed  that 
their  agreement  was  for  a  six  months'  Toyage,  at  the  end  of  which  they  were  to 
be  brought  back  to  New  York. 

ffdd,  That  it  was  not  material  what  were  the  terms  of  the  articles  rigned  by  the 
men,  because  the  Act  of  1808  was  equally  applicable  to  the  disdiarge  of  the  men, 
when  such  ^Usdiarge  took  place  in  a  foreign  port,  whether  it  was  at  the  termina- 
tion  of  their  agreement,  or  before  such  termination. 

That,  if,  at  the  time  of  the  deliTery  of  the  ship  to  the  Haytian  goyemment,  the  men 
Were  discharged,  their  right  to  recoyer,  under  the  Act,  was  complete. 

That,  if,  at  that  time,  the  men  had  been  coerced  into  remaining  on  board,  and  thus 
entering  into  the  Haytian  seryice,  such  circumstance  would  be  equiyalent  to  a 
discharge. 

That,  on  the  foots,  the  men  at  that  time  yolnntarily  entered  the  Haytian  seryice, 
and  were  not,  therefore,  discharged,  and  that  their  subsequent  discharge  would 
not  bring  them  within  the  proyisions  of  the  Act  of  1808. 

That  an  agreement,  made  by  the  men  in  New  York,  to  enter  the  Haytian  nayal 
seryice,  would  be  illegal,  and  would  not  haye  preyented  the  men  from  claiming 
their  discharge,  upon  the  change  of  flag. 

BfiKEDiGT,  J.    This  action  is  brought  by  a  large  num- 
ber of  persons,  mostly  colored  seamen,  who  formed  part 
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of  the  ship's  company  of  the  steamer  Algonquin,  to 
cover  of  the  defendant,  as  the  owner  of  that  vessel,  three 
months'  extra  wages,  under  the  provisions  of  the  Act  of 
Oongress,  passed  February  28,  1803. 

The  Algonquin  was  a  vessel  of  war,  fitted  out  in  this 
port  by  the  defendant,  who  had  an  agreement  with  the 
Haytian  government  for  her  purchase  of  him,  and  her 
delivery  by  him  in  Fort  au  Prince.  On  the  13th  day  of 
October,  1870,  a  large  crew  was  shipped  for  her,  in  New 
York,  by  the  defendant ;  and,  having  been  cleared  from 
New  York  as  a  merchant  vessel,  the  steamer  proceeded 
to  Port  au  Prince.  Upon  her  arrival  there,  eight  days 
afterwards,  she  was  transferred  to  the  Haytian  govern- 
ment, and  entered  the  naval  service  of  that  government 
as  a  vessel  of  war.  The  libellants  continued  on  board  of 
her  as  mariners,  firemen,  cooks,  &c.,  and  served  in  the 
Haytian  navy  for  different  periods  of  from  two  to  three 
months,  and  were  finally  dismissed  from  that  service  in 
Port  au  Prince.  They  now  bring  this  action  to  recover 
the  three  months'  extra  wages,  which  they  insist  the  Act 
of  1803  entitles  them  to  recover  of  the  defendant. 

That  seamen  have  the  right  to  maintain  an  action 
against  the  shipowner,  to  recover  as  wages  their  portion 
of  the  three  months'  wages,  required,  by  the  Act  of  1803^ 
to  be  paid  by  the  master  on  a  discharge  in  a  foreign 
port,  is  not,  and  cannot  now  be  questioned  in  this  Court. 
(Wells  V.  Meldrun,  B.  db  H.  344 ;  Emerson  v.  Howland, 
3  Masan^  49 ;  Orne  v.  Townsend,  4  Mason^  549.  *f  Every- 
thing due  from  a  ship  to  a  sailor,  as  incident  to  his  serv- 
ices, may  be  recovered  in  a  Oourt  of  Admiralty,  under 
the  name  of  wages."  Woodworth  v.  Fennel,  BeUs^  JT., 
M88.)  The  question  here  is,  whether  the  case  is 
brought  by  the  proofs  within  the  scope  of  the  statute 
relied  on. 

At  the  outset,  a  controversy  has  arisen  as  to  what 
was  the  voyage  for  which  the  seamen  were  shipped.  The 
libel  avers  that  the  voyage  was  from  New  York  to  Port 


12  EASTERN  DISTRICT  OF  NEW  YORK, 

*  Dofltin  «.  Mamy. 

an  Prince,  thence  to  such  ports  or  places  in  the  island 
of  San  Domingo  as  the  master  might  direct,  and  back  to 
a  port  of  discharge  in  'Sew  York.  The  answer  denies 
that  such  was  the  voyage,  but  avers  that  the  seamen 
were  hired  by  the  respondent  to  serve  on  board  said  ves- 
sel from  the  port  of  New  York  to  the  port  of  Port  au 
Prince,  and  to  no  other  port  or  place. 

In  support  of  the  answer,  the  ship's  articles,  depos- 
ited with  the  collector  of  the  port  of  New  York,  at  the 
time  of  the  departure  of  the  steamer,  as  required  by  law, 
are  produced,  and  the  voyage  therein  contained  corre- 
sponds with  the  voyage  set  forth  in  the  answer.  But 
the  evidence  makes  it  entirely  clear,  that  no  such  ship's 
articles  were  ever  signed  by  the  crew,  and  that  the  arti- 
cles dei>osited  with  the  collector  were  simply  fabricated, 
for  the  purpose  of  a  formal  compliance  with  the  statute. 

The  crew  signed  some  document,  but  it  is  not  pro- 
duced. It  is  hardly  possible  that  the  agreement  with 
the  men  could  have  been  for  a  definite  voyage  from  New 
York  to  Port  au  Prince,  there  to  end,  in  all  contingen- 
<)ies,  as  claimed  in  the  answer.  The  expectation  was, 
that  the  vessel  would,  ui>on  her  arrival,  be  transferred 
to  the  Haytian  government,  but  it  was  not  certainly 
known  that  she  would  be  accepted,  and  if  not  accepted, 
the  service  of  the  crew  would  be  of  absolute  necessity 
to  the  defendant  to  bring  her  home,  or  navigate  her  to 
some  other  market.  For  that  reason,  an  agreement  with 
the  crew,  which  would  deprive  him  of  the  right  to  their 
further  service,  in  case  the  vessel  was  not  sold,  would 
not  have  been  safe,  and  it  would  require  strong  proof  to 
convince  me  that  it  was  made. 

Neither  am  I  satisfied,  that  the  agreement  set  forth 
in  the  libel  is  correct.  But  I  take  no  time  to  determine 
what  was  the  actual  contract  made  with  the  men,  not 
deeming  that  material  to  the  disposition  of  this  case ; 
for  I  am  of  the  opinion  that  the  Act  of  1803,  is  applicable 
in  a  proper  case,  whatever  may  have  been  the  agreement 
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with  the  men  at  the  time  of  their  shipment.  I  am  not 
aware  of  any  express  decision,  that  the  Act  of  1803,  is 
applicable  to  a  case  where  the  discharge  of  the  seamen 
takes  place  at  the  termination  of  the  voyage  agreed  on 
(see,  however,  Wells  v.  Meldnm,  B.  dk  H.  p.  343 ;  The 
Dawn,  Ware,  503),  bat  I  do  not  donbt  that  the  Act  may 
properly  be  held  applicable  in  snch  a  case.  No  reason 
suggests  itself  for  exempting  such  a  case  from  the  effects 
of  the  statute.  The  terms  of  the  Act  are  general  and 
applicable  to  all  discharges  of  American  seamen  in  a 
foreign  port.  It  is  expressly  applicable  to  a  discharge 
by  consent,  and  nowhere  requires  that  such  consent 
should  be  first  given  at  the  foreign  port.  A  discharge 
according  to  the  agreement  in  the  articles  is  as  much  a 
discharge  by  consent  as  any  discharge  can  be.  The 
object  of  the  Act  is  to  comi>el  provision  for  the  return 
to  their  homes  of  American  seamen  left  in  foreign  ports* 
The  same  necessity  exists  for  its  application,  when  the 
voyage  agreed  on  ends,  by  its  terms,  in  the  foreign  port, 
as  when  the  voyage  is  there  ended  by  consent,  there 
given. 

The  subsequent  modification  of  some  features  of  the 
Act  also  indicates  an  intention,  that  the  statute  should  be 
applicable  in  such  a  case.  Thus,  the  9th  section  of  the 
Act  of  July  20,  1840,  expressly  provides  for  exacting 
the  three  months'  pay,  where  the  contract  is  fulfilled ; 
while  the  16th  section  of  the  Act  of  March  1, 1855,  when 
creating  exceptions,  omits  to  except  the  case  of  a  voyage, 
terminated  by  the  terms  of  the  articles ;  and,  although  it 
permits  the  Oonsul  to  forbear  to  require  payment  of  the 
three  months'  extra  wages,  when  the  master  and  seamen 
jointly  apply  for  a  discharge  without  such  payment, 
still  it  forbids  such  action,  unless  under  circumstances 
which  will  secure  the  United  States  from  all  liability  to 
expense  on  account  of  the  mariner.  If  it  should  be  said, 
that  this  construction  of  the  Act  would  make  it  exceed- 
ingly onerous  in  all  cases  of  short  voyages,  terminating 
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in  foveign  ports,  the  answer  appears  to  be  that  tiie  Aet 
is  intended  to  be  onetoos,  and  to  exclude  the  possibiiity 
of  an  American  seaman  being  left  without  money  in  a 
foreign  port,  li|ible  to  be  a  charge  upon  tiie  United 
States,  except  in  cases  where  the  Oonsnl  shall  be  satisfied 
that  no  injustice  will  be  done,  and  no  expense  entailed 
npon  the  United  States.  Furthermore,  the  1st  section 
of  the  Act  of  1803,  requires  of  the  master  of  any  vessel, 
bound  on  a  foreign  voyage,  befme  he  can  obtain  a  clear- 
ance, a  bond,  conditioned  that  he  shall  return  to  the 
United  States  all  the  seamen  upon  his  articles,  except 
such  as  shall  have  died,  or  absconded,  or  been  discharged 
in  a  foreign  port  with  the  consent  of  the  Oonsul  signified 
in  writing— and  such  a  bond  given  for  the  return  of  these 
libellants  is  in  evidence  here.  For  these  reasons  my  opin- 
ion is,  that  neither  the  agreement  set  up  in  the  libel,  nor 
that  in  tlie  answer  contain  any  features  which  prevent 
the  libellants  from  recovering  the  extra  wages,  if  the 
other  fyetB  of  the  case  are  suflBicient  to  bring  it  within 
the  purview  of  the  Act. 

The  statute  compels  the  payment  of  three  months' 
wages,  in  two  contingencies — ^when  the  ship  shall  be  sold 
in  a  foreign  country,  and  her  company  discharged ;  or, 
when  a  seaman  shall,  with  his  own  consent,  be  discharged 
in  a  foreign  country.  Subsequent  statutes  modify  these 
contingeilcies  in  the  event  of  certain  action  by  the  Ck>n- 
sul,  but  such  modifications  do  not  affect  the  present 
case,  inasmuch  as  it  is  conceded,  that  the  Oonsul  took 
no  action  in  regard  to  these  men. 

Was  this  vessel  sold  in  Port  au  Prince,  and  her  com- 
pany  discharged,  within  the  meaning  of  the  Act  1  The 
sale  of  the  ship  in  Port  au  Prince  is  proven.  The  con- 
tract between  the  Haytian  government  and  the  respond* 
ent  is  in  evidence,  and  its  legal  effect  was  to  vest  the 
title  to  the  vessel  in  the  Haytian  government  upon  her 
arrival  and  acceptance  by  that  government,  in  Port  au 
Prince,  and  not  before.    In  accordance  with  that  con- 
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tract,  she  was  sent  to  Port  an  Prince  by  the  respond- 
ent, and  there  by  him  delivered  to  her  new  owners.  If  the 
ship's  company  was  then  discharged  within  the  meaning 
of  the  Act,  the  case  of  the  libellants  is  ^mplete. 

Now,  it  is  certain,  that  at  the  time  the  vessel  was  sold, 
and  the  flag  changed,  the  company  did  not,  any  of  them, 
leave  the  ship ;  on  the  contrary,  they  remained  <m  board, 
nnder  the  Haytian  flag  for  some  months.  This  circom- 
stance,  which  ordinarily  would  be  so  controlling,  demands 
especial  attention  here,  owing  to  the  fact  that  tiie  officers 
of*  the  steamer  were  not  changed  at  the  time  of  the 
sale,  bat  the  vessel  was  at  once  put  in  service  as  avessel 
of  war,  under  their  command ;  and  doubtless,  it  would 
have  been  impossible  to  procure  for  her,  at  that  time 
and  place,  any  proper  crew,  if  the  crew,  shipped  in  New 
York,  had  left  her  on  the  change  of  flag.  Accordingly,  as 
is  apparent  from  the  testimony,  the  men  were  considered 
and  treated  by  the  master  as  enlisted  seamen  of  the 
Haytian  navy,  and  if  they  had  then  desired  to  leave  the 
ship,  would  not  have  been  permitted  to  do  so. 

A  continuance  on  board  the  vessel  and  in  the  service 
of  a  foreign  power,  under  such  circumstances,  if  unwill- 
ing and  enforced,  I  should  not  consider  sufficient  to  pre- 
vent the  operation  of  the  statute. 

To  compel  the  men  to  remain  on  board  and  in  the 
service  of  a  foreign  State,  would  be  equivalent  to  a  dis- 
charge, and,  coupled  with  the  fact  that  the  men  finally 
did  leave  the  vessel  in  the  foreign  port,  would  be  suffi- 
cient to  entitle  the  seamen  to  the  extra  wages  under  the 
statute.  Nor  could  the  defendant,  the  ship-owner,  be 
permitted  to  say  that  he  is  not  responsible  for  the  action 
of  a  foreign  iK>wer,  in  compelling  the  men  into  their 
naval  service ;  because,  under  such  circumstances,  it 
would  be  the  duty  of  the  ship-owner  to  make  provision 
to  secure  to  the  seamen  an  opportunity  to  leave  the 
ship,  if  they  desired  to,. before  they  passed  into  the  power 
of  the  foreign  government ;  and  not  having  done  so,  he 
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would  be  responsible,  as  having  connived  at  their  deten- 
tion on  board.  It  becomes  important,  then,  to  deter* 
mine  whether  the  libellants  desired  to  leave  the  vessel 
on  the  change  of  flag,  or  voluntarily  entered  the  serv- 
ice of  the  Haytian  government.  This  aspect  of  the 
case  has  been  anticipated,  and  much  testimony  has  been 
taken  to  show,  on  the  one  side,  that  at  the  time  of  the 
change  of  flag,  the  seamen  protested  against  being 
compelled  to  enter  the  Haytian  service,  and  demanded 
to  be  discharged ;  and,  on  the  other  side,  to  show,  not 
only  that  the  men  willingly  entered  the  service  at  the 
time  of  the  change  of  the  flag,  and  voluntarily  took 
upon  themselves  the  character  of  seamen  of  the  Haytian 
navy,  but  also  to  show  that,  at  the  time  of  their  ship- 
ment in  New  York,  they  expressly  agreed  to  enter  that 
service.  I  attach  no  importance  to  the  evidence  offered 
by  the  respondent,  as  proving  an  agreement  at  the  origi- 
nal shipment  to  serve  in  the  Haytian  navy,  inasmuch  as 
such  an  agreement  made  would  be  illegal  and  void  (see 
Act  of  April  20, 1818,  sec.  1),  and  the  men  in  nowise 
prevented  from  claiming  their  discharge  upon  the  change 
of  flag.  This  evidence  is  only  important,  as  tending  to 
throw  light  upon  the  action  of  the  crew  at  the  time  of 
the  change  of  flag.  It  will  not  be  desirable  to  extend 
this  opinion,  by  referring  at  length  to  all  the  portions  of 
the  testimony  which  have  led  me  to  the  conclusion 
which  I  have  reached  upon  this,  as  I  view  it,  the  deci- 
sive point  of  the  case.  It  is  sufficient  to  say,  that  I 
have  duly  weighed  all  the  testimony,  and,  notwithstand- 
ing the  very  positive  statements  of  many,  indeed,  of 
most  of  the  libellants,  I  consider  that  the  weight  of  the 
evidence  sustains  the  position  taken  by  the  defendant, 
that  the  libellants  voluntarily  joined  the  Haytian  naval 
service,  at  the  time  of  the  transfer  of  the  vessel  to  that 
government.  I  do  not  say  that  the  continuance  of  all 
the  men  in  that  service,  for  the  time  they  served,  was 
voluntary,   but  that  their  entering  the   service  was 
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voluntary.  The  vessel  was  known  in  I^ew  York  to  be  a 
vessel  of  war.  That  she  was  such,  was  apparent  to  the 
crew  when  they  went  on  board.  The  expected  sale  to 
the  Haytian  government  was  notorious,  and  common 
talk  on  board ;  the  probability  that  the^^  would  be  ex- 
pected to  enter  the  service  of  that  government,  in  the 
event  of  her  sale,  was  known  to  all ;  and  upon  the  evi- 
dence, it  appears  reasonably  certain  that,  when  the 
men  shipped,  it  was  with  the  intention  of  going  with  the 
ship  into  the  Haytian  service,  in  case  she  was  sold  to 
that  government.  Nothing  is  shown  to  have  transpired 
during  the  voyage  out,  calculated  to  cause  a  change  of 
intention,  and  I  conclude  that  that  intention  was  not 
changed,  but  that  the  libellants  willingly  and  intelli- 
gently entered  the  service  of  the  foreign  government  to 
which  the  ship  was  sold.  It  is  doubtless  true,  that  very 
shortly  thereafter  there  was  dissatisfaction,  and  that 
then  many  of  the  men  claimed  their  discharge,  upon 
the  ground  that  they  had  shipped  under  the  Amer- 
ican flag,  and  were  not  bound  to  serve  under  a  foreign 
flag ;  but  the  question  is,  whether,  at  the  time  of  chang- 
ing the  flag,  the  crew  willingly  took  service  under  the 
new  flag,  or  whether  they  were  coerced  into  so  doing  by 
the  officers  of  the  ship.  This  question  being  determined 
adversely  to  the  libellants,  it  is  impossible  for  them  to 
recover  the  extra  wages,  payable  according  to  the  Act 
of  1803,  in  the  case  of  the  sale  of  a  ship  and  the  dis- 
charge of  her  company  in  a  foreign  port. 

A  word  only  is  necessary  in  reference  to  the  position 
—that  the  extra  wages  are  due  by  reason  of  the  subse- 
quent discharge  of  the  men,  by  consent,  in  the  foreign 
port.  No  such  position  can  be  maintained,  for  the 
reason  that  when  the  men  were  finally  discharged  from 
the  ship,  no  relation  then  existed  between  them  and  the 
defendant.  He  ceased  to  be  owner  at  the  time  of  the 
change  of  flag.  Besides,  the  men  were  not  then  Ameri- 
can seamen.    The  Act  of  1803  was  intended  only  to  pro- 
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vide  for  American  seamen.  Engaging  in  a  foreign  serv- 
ice by  a  seaman  would  preclude  the  possibility  of  a 
payment  to  the  American  consul  at  a  subsequent  dis- 
charge from  such  foreign  service,  as  provided  by  the 
Act,  and  such  f  ngagement  would  be  a  waiver  of  all  right 
to  claim  the  benefit  of  the  statute  (3  Sumn.  126,«Matthews 
V.  Offly). 

The  views  already  expressed  also  dispose  of  the  claim 
to  a  balance  of  the  wage^  earned  by  the  libellants  while 
in  the  service  of  the  Hay tian  government. 

Supposing  it  to  be  true,  that  the  agreement  was  that, 
in  case  of  sale,  the  passage  of  the  men  home  should  be 
paid,  or  that  they  should  serve  the  defendant  for  a 
period  of  six  months,  and  then  be  returned  to  the  United 
States,  nevertheless,  if,  as  I  have  found,  the  libellants 
voluntarily  cDtered  the  service  of  the  Haytian  govern- 
ment, that  terminat-ed  the  liability  of  the  respondent  for 
future  wages. 

As  to  the  wages  up  to  that  time,  it  is  conceded  that 
they  have  been  paid. 

The  result,  therefore,  is,  that  the  libel  must  be  dis- 
missed, with  costs. 

For  libellants,  B.  2>.  Benedict  <&  Henry  Morris. 

For  respondent,  W.  W.  Goodrich  dk  Warren  Q.  Brown. 
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A  BANKRUPT. 

ADMiTTiNa  False  or  FicTinons  Debt. — Bcrdek  or  Proof. 

• 

If  a  bankrupt  pnt  into  his  schednle,  as  doe,  a  debt  which  is  false  or  fictitious,  it 
will,  und«r  the  29th  section  of  the  bankruptcy  Act,  prevent  his  obtaining  a  dis- 
charge, even  though  the  debt  be  not  proved. 

The  burden  of  proof  is  on  the  objecting  creditor,  to  prove  that  the  debt  was  fedse 
and  fictitious. 

Blatchford,  J.  There  are  two  specifications  of  ob- 
jection to  the  bankrupt's  discharge  in  this  case — (1.) 
That  he  has  admitted  a  false  and  fictitious  debt  in  favor 
of  Alvah  Olark,  his  father-in-law,  against  his  estate; 
(2.)  That,  having  knowledge  that  Alvah  Clark,  his 
father-in-law,  had  proved  a  false  and  fictitious  debt 
against  his  estate,  he  did  not  disclose  the  same  to  his 
assignee  in  this  matter  within  one  month  after  such 
knowledge. 

I  find  no  evidence  that  Olark  has  proved  any  debt 
whatever  against  the  bankrupt.  Therefore,  the  second 
ground  above  named  fails. 

As  to  the  first  ground — what  is  meant  by  admitting  a 
debt  ?  How  does  the  bankrupt  admit  a  debt  ?  Can  a 
debt  which  is  not  proved  be  said  to  be  admitted  ?  In  the 
present  case,  which  is  a  voluntary  one,  the  bankrupt  has 
put  a  debt  due  to  Olark  in  the  list  of  debts  due  by  the 
bankrupt,  in  the  schedule  appended  to  his  petition. 

The  29th  section  provides  that  no  discharge  shall  be 
granted  if  the  bankrupt  has  admitted  a  false  or  fictitious 
debt  against  his  estate,  or  if,  having  knowledge  that  any 
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I>erson  has  proved  such  false  or  fictitious  debt,  he  has 
not  disclosed  the  same  to  his  assignee  within  one  month 
after  such  knowledge. 

I  am  not  aware  of  any  decision  on  the  question  here 
invol^d.  Lord  El&on,  in  Preydeburgh's  Oase,  in  1814 
(3  Yes.  <&  B.  142),  expressed  himself  in  thd  following 
terms:  ^^If  the  bankrupt  has  permitted  one  fictitious 
debt  to  be  proved,  knowing  it,  he  is  not  entitled  to  his 
certificate,  as  not  having  made  that  full  disclosure  which 
justifies  the  commissioners  in  giving  the  certiBcate  re- 
quired by  the  Act."  In  JSx  parte  Shirley,  in  1814  (2  Bose, 
71),  he  expressed  his  determination  never  to  allow  a  cer* 
tiflcate  where  it  appeared  that  the  bankrupt  had  know-< 
ingly  suffered  fictitious  debts  to  be  proved  against  his 
estate.  The  Act  under  which  these  decisions  were  made 
was  the  Act  of  1732,  5  George  11,  chap.  30.  There  was 
no  specification,  in  that  Act,  of  particular  grounds  for 
withholding  a  discharge.  The  Act  required  that,  to  pro- 
cure a  discharge,  the  bankrupt  should  have  made  a  full 
discovery  of  his  estate,  and  in  all  things  conformed  him* 
self  according  to  the  directions  of  the  Act. 

The  130th  section  of  the  Act  of  1825,  6  George  IV, 
chap.  16,  provided,  that  no  bankrupt  should  be  entitled 
to  his  certificate,  and  any  certificate,  if  obtained,  should 
be  void,  if,  in  case  any  person  should  have  proved  a  false 
debt  under  the  commission,  the  bankrupt,  being  privy 
thereto,  or  afterwards  knowing  the  same,  should  not 
have  disclosed  the  same  to  his  assignees  within  one 
month  after  such  knowledge. 

The  38th  section  of  the  Act  of  1842,  5  &  6  Victoria, 
chap.  122,  provided,  that  no  bankrupt  should  be  entitled 
to  a  certificate  under  the  Act,  and  any  such  certificate, 
if  obtained,  should  be  void,  if,  in  case  any  person  should 
have  proved  a  false  debt  under  the  fiat,  the  bankrupt, 
being  privy  thereto,  or  afterwards  knowing  the  same, 
should  not  have  disclosed  the  same  to  his  assignees 
within  one  month  after  such  knowledge. 
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By  the  22l8t  section  of  the  Act  of  1861,  24  &  25  Vic- 
toria, chap.  134,  the  followiog  act,  if  done  by  a  bankrupt 
"vvith  intent  to  defraud  or  defeat  the  rights  of  his  cred- 
itors, is  made  a^misdemeanor,  namely,  if,  in  case  of  any 
person  having,  to  his  knowledge  or  belief,  proved  t^  false 
debt  under  his  bankruptcy,  he  shall  fail  to  disclose  the 
same  to  his  assignees  within  one  month  after  coming  to 
the  knowledge  or  belief  thereof.  By  the  169th  section, 
the  commissioner  has  power,  in  case  the  bankrupt  is  con-  . 
victed  of  such  misdemeanor,  to  direct  that  the  order  of 
discharge  be  either  wholly  refused  or  suspended  during 
.such  time  and  upon  such  conditions  as  he  shall  think  fit. 

In  none  of  the  English  statutes  is  it  made  a  ground 
for  refusing  a  discharge  that  the  bankrupt  has  admitted 
a  false  or  fictitious  debt  against  his  estate,  as  distin- 
guished from  the  suppression,  by  the  bankrupt,  of  knowl- 
edge that  a  false  or  fictitious  debt  has  been  proved 
against  his  estate. 

The  first  time,  so  far  as  I  am  aware,  that  it  was  made, 
by  any  insolvency  or  bankruptcy  Act,  a  ground  for  refus- 
ing a  discharge,  that  the  bankrupt  had  admitted  a  false 
or  fictitious  debt  against  his  estate,  was  in  the  4th  sec- 
tion of  the  United  States  bankruptcy  Act  of  August 
19th,  1841  (6  XT.  8.  Stat,  at  Large,  443).  That  section 
provided,  that  if.  a  bankrupt  should,  in  the  proceedings 
xmder  that  Act,  admit  a  false  or  fictitious  debt  against 
his  estate,  he  should  not  be  entitled  to  a  discharge  or  a 
certificate  thereof.  The  failure  by  the  bankrupt  to  dis- 
close to  the  assignee  knowledge  that  a  false  or  fictitious 
debt  had  been  proved  against  his  estate,  was  not  made, 
by  the  Act  of  1841,  a  ground  for  refusing  a  discharge,  ex- 
cept as  it  might  have  been  regarded  as  the  admission  of 
a  false  or  fictitious  debt  against  his  estate. 

The  87th  section  of  the  Massachusetts  insolvent  law 
{€fenerdl  Statutes  of  Massachusetts^  of  1860,  chap.  118),  pro- 
vides that  a  discharge  shall  not  be  granted  or  valid,  if 
the  debtor,  having  knowledge  that  any  person  has  proved 
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a  false  debt  against  his  estate,  has  not  disclosed  the  same 
to  his  assignee  within  one  month  after  such  knowledge. 
The  provision  in  question  in  the  29th  section  is  thus 
commented  on  in  the  treatise  of  Avery  &  Hobbs  (page 
220,  note  h) :  "  If  the  debtor  admits  a  false  debt  to  be 
proved  against  his  estate,  or,  knowing  that  any  such 
debt  has  been  proved,  omits  to  give  notice  of  the  fact  to 
the  assignee  for  thirty  days,  he  is  not  entitled  to  his  dis- 
charge.   This  ground  of  objection  is  similar  to  the  pro- 
vision of  the  English  law  respecting  which  the  Lord 
Chancellor,  in  Freydeburgh's  Case  (3  Ves.  <&  B.  142),  held, 
that  if  the  bankrupt  has  permitted  one  fictitious  debt  to 
be  proved,  knowing  it,  he  is  not  entitled  to  his  certifi- 
cate."   As  we  have  seen,  the  English  statute  of  5  George 
II,  on  which  that  decision  was  made,  did  not  contain  a 
similar  provision  to  the  one  under  consideration.    But,, 
the  view  of  the  authors  seems  to  be  that,  for  a  bankrupt 
to  admit  a  false  or  fictitious  debt  against  his  estate,  it  is 
necessary  he  should  admit  it  to  be  proved  against  his  es- 
tate, and,  of  course,  that  it  should  be  proved  against  hia 
estate.     Such,  also,  seems  to  be  the  view  of  another 
writer.    {James'  Bankrupt  LaWy  pages  130,  131.) 

The  literal  provision  in  the  4th  section  of  the  Act  of 
1841  was  this :  **  And,  if  any  such  bankrupt  *  *  *  shall, 
in  the  proceedings  under  this  Act,  admit  a  false  or  ficti- 
tious debt  against  his  estate,  he  shall  not  be  entitled  to 
any  such  discharge  or  certificate."  By  the  1st  section  of 
that  Act,  a  petitioner  in  voluntary  bankruptcy  was  re- 
quired to  set  forth,  in  his  petition,  a  list  of  his  creditors, 
and  of  the  amount  due  to  each,  verified  by  oath  or  affirm- 
ation. By  the  4th  section,  the  bankrupt  could  be  exam- 
ined, on  oath  or  afBjmation,  in  all  matters  relating  to  his 
bankruptcy,  and  his  acts  and  doings,  which,  in  the  judg- 
ment of  the  Court,  were  necessary  and  proper  for  the 
purposes  of  justice.  By  sections  5  and  7,  creditors  were 
to  prove  their  debts  on  their  own  behalf,  by  oath  or 
affirmation,  without  the  action  or  concurrence  of  the 
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bankrupt.  Under  the  provision  of  the  4th  section  of  the 
Act  of  1841,  it  seems  to  me  it  would  have  been  impossi- 
ble to  say  that  the  word  *' admit"  did  not  require  that 
there  should  be  some  affirmative  action  by  the  debtor  in 
regard  to  the  debt,  or  that  the  passive  act,  on  the  part 
of  the  debtor,  of  suffering,  even  knowingly,  a  false  debt, 
when  proved,  to  remain  proved,  without  his  taking  steps, 
under  section  five  of  that  Act,  to  procure  the  debt  to  be 
set  aside  and  disallowed,  could  have  been  called  an  ad- 
mission of  the  debt  against  the  estate.  Such  admission 
could  be  affirmatively  made  by  setting  forth  the  debt  in 
the  list  of  debts  in  the  voluntary  petition,  or  in  a  list  of 
them  which  might  be  required  by  the  Court  in  the  pro- 
ceedings in  an  involuntary  case,  or,  perhaps,  by  swearing 
to  it  as  a  true  debt,  on  an  examination. 

Now,  under  the  Act  of  1867,  in  view  of  the  provision 
that  a  discharge  shall  not  be  granted  if  the  bankrupt^ 
having  knowledge  that  any  person  has  proved  a  false 
and  fictitious  debt  against  his  estate,  shall  not  disclose 
the  same  to  his  assignee  within  one  month  after  such 
knowledge,  it  is  impossible  to  say  that  merely  the 
knowledge,  on  the  part  of  the  debtor,  that  a  person  has 
proved  a  false  debt,  and  merely  the  failure  to  disclose  it, 
and  merely  the  suffering  it  to  remain  proved,  without 
taking  steps,  under  section  22,  to  have  it  rejected,  can 
be  held  to  be  the  admission  of  a  false  debt  against  the 
estate.  If  so,  the  imposition  of  the  penalty  of  a  refusal 
of  a  discharge  for  not  disclosing  the  knowledge  to  the 
assignee  within  one  month  would  be  superfluous,  for  the 
penalty  would  follow  the  mere  existence  of  the  knowl- 
edge, under  the  clause  imposing  it  for  admitting  a  false 
debt.  So,  also,  the  entire  provision  in  regard  to  knowl- 
edge of  the  falsity  of  a  proved  debt  must  be  held  to  be 
covered  by  the  second  clause ;  and  the  first  clause  must 
be  held  to  apply  to  the  admission,  by  some  affirmative 
action  of  the  debtor,  of  a  debt  not  proved.  This  may  be 
done  by  swearing  to  it  in  the  petition  in  voluntary  bank- 
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ruptcy  (§  11),  or  in  the  schedule  of  crdeitors,  in  involnii- 
tary  bankruptcy  (§  42),  or,  perhaps,  in  an  examination 
(§  26).  It  is  true,  that  the  language  of  the  29th  section 
of  the  Act  of  1867,  as  was  the  language  of  the  4th  sec- 
tion of  the  Act  of  1841,  is,  a  false  or  fictitious  debt 
^*  against  his  estate ; "  and  that,  in  one  sense,  no  debt 
can  become  a  debt  against  the  estate  till  it  is  proved. 
It  cannot  become  a  debt,  under  the  Act  of  1867,  for  the 
purpose  of  voting  for  an  assignee,  or  for  the  purpose  of 
receiving  a  dividend,  till  it  is  proved.  Still,  there  is  a 
prejudice  to  honest  creditors  if  the  tlebtor  puts  false 
ones  into  his  schedules.  The  notices  for  the  first  meet- 
ing to  choose  an  assignee  are  sent  to  all  the  creditors 
sworn  to  by  the  debtor,  and  the  action  of  honest  credit- 
ors may  be  seriously  affected,  as  to  its  energy  and 
promptness,  or  even  as  to  the  taking  of  any  action  at 
all,  by  the  exhibition  of  an  array  of  false  debts.  This  is 
prevented  by  the  penalty  referred  to.  Besides,  some 
effect  must  be  given  to  the  first  clause ;  and,  unless  the 
effect  I  have  suggested  be  given  to  it,  none  can  be  given 
it. 

In  this  case,  the  bankrupt  set  forth  in  the  schedule 
to  his  petition,  which  was  a  voluntary  one,  the  debt  in 
favor  of  Olark,  which  is  alleged  to  be  a  false  and  ficti- 
tious debt.  If  it  was  a  false  and  fictitious  debt,  the  so 
netting  it  forth  was  an  admission  of  it  against  the  estate, 
which  would  bar  a  discharge.  But,  the  burden  of  proof 
is  on  the  objecting  creditors  to  show  that  the  debt  was 
false  and  fictitious.  The  only  proof  they  have  furnished 
on  the  subject  is  the  examination  of  the  bankrupt  him- 
self, and  I  think  they  have  failed  to  substantiate  the 
allegation. 

A  discharge  is  granted. 

ji.  DicMnsanj  for  the  creditors. 
O.  B.  SteeUj  for  the  bankrupt. 
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^EsT&r     BT    MBAN8     OF    FaLSK     PaPKR. — BbIBKBT. — ^FoEFBITUBB     OF 

Goods  or  thbir  Valub. — Intbnt. — Bubdbk  of  Proof. 

Tbe  meaning  of  the  clause  of  the  let  section  of  the  Act  of  March  8d,  1868  (12  V. 
8,  Stat.  787),  which  provides  that  in  case  of  the  entry  of  goods  by  means  of 
any  fidse  paper,  Ac,  "  said  goods,  wares,  and  merchandise,  or  their  valne,  shall 
be  forfeited  and  disposed  of,  dec.,"  is  that  the  yalne  of  the  goods  may  be  recoT- 
ered  by  action  against  the  persons  making  the  entry. 

W.  A  Co.,  having  imported  a  quantity  of  sugar  from  Manila,  presented  at  the 
Costom  House  an  entry  for  warehouse,  in  which  was  stated  the  number  of  mats 
of  sugar  and  the  aggregate  weight  of  the  sugar  In  peouls,  and  underneath  the 
number  of  peculs  a  certain  number  of  pounds.  The  entry  having  been  com- 
pleted, and  the  goods  hav\ng  been  afterwards  taken  oat  of  bond  and  the  duties 
paid,  and  an  action  being  brought  against  W.  dt  Co.,  under  the  Act  above  named, 
to  recover  the  value  of  the  goods,  it  was  claimed  that  this  was  a  ftdse  entry,  in 
that  the  number  of  pounds  stated  was  not  correct : 

BM,  that  if  the  defendants  undertook  to  state  in  their  entry  the  number  of  pounds, 
they  were  bound  to  make  a  true  statement  thereof;  and  that  that  statement 
would  be  true  if  it  was  a  statement  of  the  number  of  pounds  which,  by  the  usage 
at  the  Custom  House  at  the  time,  was  required  to  be  put  In  for  that  number  of 
peculs. 

That  if  the  statement  of  the  pounds  was  false,  and  was  made  with  the  intent  to  procure 
the  entry  of  the  sugar  on  the  payment  of  a  smaller  sum  for  duties  than  ought  to 
have  been  paid,  such  act  was  done  ''knowingly,"  within  the  meaning  of  the  Act. 

That,  in  judging  of  the  question  of  intent,  the  jury  would  have  a  right  to  take  into 
oonaideratiion  the  subsequent  conduct  and  acts  of  the  defendants. 

That  the  word  "  entry,"  in  that  Act,  means  the  entire  transaction  by  which  the 
importer  obtains  the  entrance  of  his  goods  into  the  body  of  the  merchandise  of 
the  United  States. 

That  the  bribing  of  a  weigher  by  an  importer,  at  any  time  before  the  final  pay- 
ment of  the  duties,  with  the  intent  of  procuring  a  false  return,  and  the  procur- 
ing of  a  false  return  from  him,  whereby  the  Government  should  receive  less  du- 
ties than  it  ought  to  have  received,  would  be  an  act  within  the  provisions  of 
that  section  of  the  Act  ^ 

That  the  act  of  one  member  of  a  firm,  in  subscribing  an  entry  in  the  firm  name, 
and  takuDg  the  oath  thereto,  is  to  be  deemed  the  act  of  the  firm. 
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That  the  fact  that  preyioiis  entries  of  sugar  by  the  defendants  had  been  made  at 
one  certain  number  of  poondd^o  the  pecol,  would  justify  the  Jury  in  finding^ 
that  the  defendants  had  knowledge  of  a  usa^  at  the  Custom  House  to  require  the 
reduction  of  the  pecul  to  pounds  at  that  rate. 

That  the  provisions  of  the  71st  section  of  the  Act  of  March  2d,  1799,  in  relatiott 
to  the  burden  of  proof,  do  not  apply  to  suits  under  this  Act  of  1868. 

That,  on  a  forfeiture  of  the  goods  by  reason  of  the  falsity  of  the  original  warehouse 
entry,  the  Gk>Yemment  would  be  entitled  to  recoTer  the  value  of  the  goods,  aa 
it  was  at  the  time  of  such  entry  ;  and  that,  on  a  forfeiture  by  reason  of  any 
false  practice  subsequent  to  such  original  entry,  the  GoTemtaent  would  be  en> 
titled  to  recoTer  the  yalue  of  the  goods  at  the  time  of  the  payment  of  the  duties. 

Ohaboe  op  Judge  Blatchfosd  to  the  Jury, — 
Chntlemm  of  the  Jury :  At  length,  after  a  devotion  of 
now  the  thirteenth  day  to  this  cause,  the  time  has 
arrived  for  the  Oourt  to  commit  it,  upon  the  law,  as  it 
shall  be  laid  down  to  you  by  the  Court,  to  you,  for  your 
determination  upon  the  facts.  I  shall  do  so  as  briefly  as 
possible,  confining  myself  strictly  to  an  exposition  of 
the  law  applicable  to  the  facts  of  this  case,  leaving  to 
you  entirely  the  proper  responsibility  that  falls  upon  a 
jury,  of  deciding  upon  the  facts,  on  the  law,  as  so  laid 
down.  The  case  is  one  of  great  magnitude  and  import- 
ance, not  only  because  of  the  pecuniary  amount  involved 
in  it,  but  because  of  the  principles  involved  in  the  case, 
which  have  been  so  fully  developed  to  you  by  the  Dis- 
trict Attorney  in  his  summing  up,  as  one  of  a  class  of 
cases  relating  to  the  subject  to  which  this  relates.  It  is 
important,  also,  because,  if  the  facts  in  this  case  are 
proved  to  be  such  as  the  Government  claims  them  to  be, 
the  case  deeply  affects  the  character  of  the  defendants. 
And,  short  of  a  cause  involving  the  life  of  a  fellow 
being,  there  is  no  case  that  can  be  presented  to  a  jury, 
under  the  laws  of  the  United  States,  in  the  Courts  of 
the  United  States,  of  more  importance,  more  lasting 
importance,  more  far-reaching  importance,  in  all  its 
bearings  and  relations,  than  a  case  of  this  kind.  These 
considerations  excuse  what  may  have  seemed  to  you  on 
the  part  of  the  District  Attorney,  of  the  counsel  for  the 
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defendants,  and  of  the  Oonrt,  to  have  been,  perhaps,  a 
needless  procrastination,  a  needless  waste  of  time. 
These  cases  have  to  be  tried  carefully  and  patiently. 
The  Government  must,  with  fidelity,  as  in  this  case,  not 
pushing  the  thing  too  far,  as  has  not  been  done  in  this 
case,  put  in  aU  its  evidence  bearing  on  the  Qase.  A 
great  deal  of  it  depends  on  papers  and  documents  ;  and, 
if  they  have  matters  in  them  which,  on  their  face,  are 
not  {perfectly  clear,  such  matters  must  be  explained. 
So,  on  the  other  hand,  the  defendants,  if  there  is  to  be 
a  verdict  against  them,  are  entitled  to  have  that  verdict 
rendered  according  to  the  law  of  the  land.  They  are 
entitled  to  take  their  objections  and  have  the  Court  rule 
upon  them,  in  order  that,  if  any  error  be  made  by  the 
Court  in  matters  of  law,  the  right  of  reviewing  the 
decisions  of  the  Court  may  be  fully  preserved.  There- 
fore it  is,  that  this  case  has  consumed  a  great  deal  of 
time  and  that  the  investigation  has  been  so  thorough. 
For  myself,  I  can  truly  say,  and,  certainly,  it  seems  to 
me  true,  in  regard  to  both  the  District  Attorney  and 
the  counsel  for  the  defendants,  that  there  has  been 
nothing  done  in  this  case  that  has  been  prompted  by 
any  other  motive  than  an  earnest  desire  to  accomplish 
the  faithful  discharge  of  duty. 

This  case  is  an  action  at  law  by  the  United  States,  to 
recover  from  these  defendants  a  certain  sum  of  money, 
as  the  value  of  certain  sugar,  which  value  the  United 
States  claim  to  have  been  forfeited  to  the  United  States 
by  reason  of  the  matters  charged  in  the  declaration. 
The  declaration  consists  of  two  charges,  or,  as  they  are 
called  in  legal  and  technical  parlance,  two  counts.  Both 
of  them  are  founded  upon  a  single  section  of  a  statute 
of  the  United  States,  the  first  section  of  the  Act  of 
March  3d,  1863  (12  U.  8.  Stat  at  Large,  737),  and,  in  pre- 
senting this  case  to  you,  that  you  may  clearly  under- 
stand it,  I  shall  first  call  your  attention  to  the  statute. 
The  statute,  after  preliminarily  providing  for  the  man- 
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ner  in  which  invoices  of  foreign  goods  shall  be  made  up 
abroad,  shall  be  produced  to  a  consul,  shall  have  a  dec- 
laration indorsed  thereon,  to  be  signed  and  made  by  a 
specified  individual,  and  shall  have  a  certificate,  made  by 
the  consul,  on  each  of  the  invoices,  and  directing  to 
whom  the  consul  shall  deliver  the  invoices  so  certified, 
declares,  that  no  goods  shall  be  admitted  to  entry  in  the 
United  States  unless  these  things  so  required  to  be  done 
in  regard  to  the  invoice,  the  declaration,  and  the  certifi- 
cate of  the  consul,  shall  first  have  been  done  in  regular 
form.  Then  comes  the  clause  upon  which  this  action  is 
founded:  ^'If  any  such  owner,  consignee,  or  agent,  of 
any  goods,  wares,  or  merchandise,  shall  knowingly  make, 
or  attempt  to  make,  an  entry  thereof  by  means  of  any 
false  invoice,  or  false  certificate  of  a  consul,  vice-consul, 
or  commercial  agent,  or  of  any  invoice  which  shall  not 
contain  a  true  statement  of  all  the  particulars  herein- 
before required,  or  by  means  of  any  other  false  or  fraud- 
ulent document  or  paper,  or  of  any  other  false  or  fraud- 
ulent practice  or  appliance  whatsoever,  said  goods, 
wares,  and  merchandise,  or  their  value,  shall  be  forfeited 
and  disposed  of  as  other  forfeitures  for  violation  of  the 
revenue  laws."  That  means,  shall  be  forfeited  to  the 
United  States  ;  and  the  forfeiture,  as  you  perceive,  is  of 
the  goods  or  their  value— in  the  alternative.  This  sec- 
tion of  this  statute,  and  the  66th  section  of  the  Act  of 
March  2d,  1799  (1  JJ.  S.  Stat,  at  Large,  677),  are  the  only 
two  sections  to  be  found  in  any  statute  of  the  United 
States  relating  to  forfeitures  under  the  customs  laws, 
which  are  thus  expressed  in  the  alternative — a  forfeiture 
of  the  offiending  merchandise  or  its  value.  All  other 
statutes,  of  which  there  are  innumerable  ones,  forfeit 
the  merchandise  simply,  and  forfeit  it  only  in  case  it  is 
seized  and  taken  bodily  into  possession  by  the  United 
States,  and  proceeded  agsUnst  as  an  offending  thing,  in 
rem,  as  it  is  called,  when  the  question  is,  whether  the 
property  so  seized  and  forfeited  shall  be  condemned. 
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Bat  this  is  a  prosecution  for  the  value  of  goods,  under 
the  alternative  clause — the  goods  or  their  value. 

The  66th  section  of  the  Act  of  1799,  in  declaring  that 
.the  goods,  or  their  value,  shall  be  forfeited,  when  en- 
tered on  a  fraudulent  invoice,  declares,  that  the  goods, 
or  the  value  thereof,  "to  be  recovered  of  the  person 
making  entry,"  shall  be  forfeited,  thus  designating  who 
shall  be  the  responsible  party  to  be  sued  by  the  Govern- 
ment. The  Act  of  1863  merely  says  that  the  goods,  or 
their  value,  shall  be  forfeited.  It  does  not  say  "to  be 
recovered  of  the  person  making  entry."  But  those 
words  are  not  necessary  to  give  the  right  of  action 
under  the  Act  of  1863.  That  is  the  meaning  of  this 
law ;  and,  according  to  the  testimony  in  this  case,  the 
value  claimed,  if  to  be  recovered  from  anybody,  is  to  be 
recovered  from  these  defendants. 

A  great  deal  has  been  said,  in  the  course  of  the  trial, 
respecting  the  meaning  of  the  word  "entry,"  and  I  am 
called  upon,  in  the  requests  to  charge  on  both  sides, 
which  are  thirty  in  number-r-fourteen  on  the  part  of  the 
Government  and  sixteen  on  the  part  of  the  defendants 
— to  give  a  construction  to  the  word  "entry."  If  any 
person  shall  "knowingly  make,  or  attempt  to  make,  an 
entry  thereof,"  such  and  such  consequences  shall  follow. 
One  side  claims  that  it  shall  have  a  more  restricted 
meaning,  and  the  other  side  a  more  enlarged  meaning. 
Without  going  into  any  argument  on  the  subject,  I  shall 
content  myself  with  stating  the  ruling  which  I  shall 
make  for  the  purposes  of  this  trial. 

The  declaration,  as  I  have  stated,  is  divided  into  two 
counts,  and,  in  order  to  warrant  a  recovery  by  the 
United  States,  upon  either  count,  that  count  must  be 
substantially  proved  on  the  part  of  the  United  States. 
Now,  what  is  the  first  count  that  must  be  thus  substan- 
tially proved  ?  It  is  this— that,  on  the  10th  of  October, 
1868,  the  defendants,  W.  F.  Weld  &  Co.,  imported  into 
the  United  States  from  Manila,  which  was  a  foreign 
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country,  certain  sugars,  upon  which  certain  specific 
duties  were  due  to  the  United  States —  that  is,  so  much 
a  pound,  in  contradistinction  to  an  ad  valorem  duty,  of 
such  a  percentage  on  value ;  and  that  the  defendants 
made  an  entry  thereof  into  the  United  States — meaning, 
that  they  made  such  an  entry  as  is  covered  by  the  first 
section  of  the  Act  of  March  3d,  1863— by  means  of  a 
certain  written  paper,  known  as  an  entry,  and  left  with 
the  collector  of  the  port  of  New  York,  in  which  entry 
such  sugar  was  described  in  the  manner  set  forth  in  such 
first  count.  There  is  then  inserted,  in  such  first  count, 
a  verbatim  copy  of  the  body  of  the  paper  called  an  entry 
for  warehouse,  which  has  been  put  in  evidence  on  this 
trial,  as  Exhibit  No.  1.  It  contains  the  letters  upon  the 
mats,  which  were  33,045  in  number,  and  the  number  of 
mats  marked  with  each  letter,  and  the  aggregate  weight 
of  the  sugar  in  peculs — 16,049  ^  peculs.  Underneath 
the  number  of  peculs  is  the  statement — ^2,139,984  pounds. 
The  first  count  also  alleges,  that  the  entry  so  left  with 
the  collector  was  a  false  and  fraudulent  paper,  and  a 
false  and  fraudulent  practice  and  appliance,  in  this,  to 
wit,  that,  whereas  these  goods  were  subject  to  the  pay- 
ment of  specific  duties,  the  entry  did  not  contain  a  true 
statement  of  the  actual  weight  of  the  sugar,  but,  on  the 
contrary,  contained  a  false  statement  of  such  weight, 
with  the  intent,  on  the  part  of  the  defendants,  to  deceive 
the  collector  in  relation  to  the  actual  weight  of  the 
sugar,  and  procure  the  entry  thereof  on  the  payment  of 
much  less  duties  than  were  actually  and  legally  due 
thereon;  that,  by  reason  and  in  consequence  of  this 
false  paper,  and  this  false  and  fraudulent  practice  and 
appliance,  the  United  States  were  defrauded  of  a  large 
part  of  the  duties  legally  due  on  these  goods ;  and  that, 
by  reason  thereof,  and  of  the  first  section  of  the  Act  of 
March  3d,  1863,  the  value  of  these  goods  was  forfeited 
to  the  United  States,  and,  therefore,  the  United  States 
claim  to  recover  such  value  from  the  defendants. 
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It  is  not  disputed,  that  the  only  allegation  of  falsity, 
or  of  a  false  practice,  or  of  a  false  appliance,  made  in 
the  first  count  of  the  declaration,  in  respect  to  this 
original  entry  for  warehouse,  made  on  the  10th  of 
October,  1868,  is,  that  it  did  not  contain  a  true  state- 
ment of  the  actual  weight  of  the  sugar — ^not  that  the 
statement  of  the  number  of  peculs  was  false,  but  that 
the  statement  of  the  number  of  pounds  was  false,  and 
not  the  actual  weight  of  the  sugar.  Therefore,  the  sole 
question,  under  the  first  count  of  the  declaration  is, 
whether  the  statement  of  this  number  of  pounds  in  the 
entry  was  a  false  statement  For  that  statement,  the 
defendants  are,  upon  the  evidence,  responsible,  because 
it  is  shown  that  the  entry,  containing  this  statement  of 
the  number  of  pounds,  bore,  when  presented  to  be 
passed  at  the  custom  house,  the  signature  of  the  de- 
fendants' copartnership  name,  made  by  Frederick  Baker, 
one  of  the  defendants. 

Now,  what  would  make  such  statement  false  ?  How 
was  it  false  ?  The  averment  in  the  declaration  is,  that 
it  did  not  contain  a  true  statement  of  the  actual  weight 
ef  the  sugar.  If  the  defendants,  irrespective  of  the 
question  as  to  whether  they  were  bound  to  put  into  the 
entry  a  statement  of  the  weight  of  the  sugar  in  Amer- 
ican pounds,  undertook  to  state  therein  the  number  of 
such  pounds,  they  were  bound  to  make  a  true  statement 
thereof,  and  not  a  false  one.  J^ow,  what  would  make 
such  a  statement  false  ?  and  what  true  statement  were 
they  bound  to  put  in,  if  they  put  in  any  statement  what- 
ever, as  to  the  number  of  pounds  ?  This,  and  only  this 
— ^a  true  statement  of  the  number  of  pounds  required  to 
be  put  in  by  the  usage  of  the  Kew  York  custom  house 
^t  that  time,  not  afterwards,  and  known  to  the  defend- 
ants to  be  required  by  such  usage,  as  the  weight  in 
pounds,  which  the  Oollector  and  the  I^aval  Oflicer  bad 
adopted  as  the  statement  of  pounds  for  the  estimation 
•of  duties  on  an  entry  for  warehouse  of  this  character. 
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If  they  pat  such  weight  in,  in  putting  in  this  number 
of  pounds,  there  was  no  falsity.  If  they  did  not,  there 
was. 

If,  on  such  view  of  the  law,  the  statement  was  false» 
the  next  question  is — ^Was  the  false  statement  made 
with  intent  to  deceive  the  collector  and  to  procure  entry 
of  the  goods  on  payment  of  less  than  the  legal  duties 
upon  the  actual  number  of  pounds  of  the  sugar?  If  the 
statement  was  false,  was  it  the  intent  of  the  defendants, 
in  making  that  statement,  in  the  original  warehouse 
entry,  to  deceive  the  collector,  and  to  procure  the  entry 
of  the  sugar  on  the  payment  of  less  duties  than  were 
legally  due  thereon?  The  statute  says,  '* knowingly '' — 
shall  ''knowingly  "  do  the  act.  The  pleader,  in  drawing 
the  declaration,  has  interpreted  the  word  ''knowingly," 
which  is  not  used  in  the  declaration,  but  is  used  in  the 
statute,  to  mean,  with  intent  to  deceive  the  collector 
and  to  defraud  the  United  States;  and  that  is  tiie 
proper  meaning  of  the  word  "  knowingly,"  with  refer- 
ence to  this  case.  The  Government  do  not  claim  at 
yo^r  hands  a  verdict,  unless  they  have  shown  that  this 
statement  in  the  original  warehouse  entry,  if  false,  in 
the  sense  I  have  stated,  was  made  with  an  intent  to  pro- 
cure this  result,  of  getting  in  the  sugar,  in  the  end,  at 
less  duties  than  it  ought  to  have  paid— not  at  a  duty  of 
less  than  three  cents  a  pound,  but  on  the  payment  to  the 
United  States  of  a  less  number  of  gold  dollars  for  duties 
than  ought  to  have  been  paid. 

In  judging  of  the  que;stion  of  intent,  as  to  the  charge 
in  the  first  count  of  the  declaration,  as  I  have  explained 
it  to  you,  you  have  a  right  to  take  into  consideration  the 
subsequent  conduct  and  acts  of  the  defendants,  as  they 
have  been  proved  to  you,  and  admitted  in  evidence  in 
this  case,  as  you  shall  believe  the  facts  to  be.  If  you 
believe  that  the  bribery  charged  took  place,  you  have  a 
right  to  use  the  light  reflected  back  therefrom  upon  the 
original  putting  into  the  custom  house  of  a  false  weight 
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in  pounds,  on  the  question  of  the  original  intent  in  put- 
ting in  such  false  weight.  Therefore  it  is,  that  the  whole 
evidence  in  the  case  is  proper  to  be  taken  into  consider- 
ation, on  the  question  of  intent,  in  respect  to  the  charge 
in  the  first  count  of  the  declaration,  if  you  shall  reach 
the  consideration  of  that  question.  This  is  all  that  I 
have  to  say  in  regard  to  the  first  count,  except  what  I 
shall  say  hereafter,  when  T  come  to  go  over  the  prayers 
for  instructions. 

The  first  count  being  pointed  to  a  falsity  merely  in 
the  statement  of  the  number  of  pounds  in  the  original 
entry  for  warehouse,  the  second  count  is  of  a  very  dif- 
ferent character.  The  second  count  alleges,  that  the 
defendants,  who  were  the  owners,  consignees,  or  agents 
of  these  goods,  procured  the  entry  thereof  into  the  United 
States,  on  the  payment  of  much  less  duties  than  were 
due  thereon,  by  means  of  a  certain  false  and  fraudulent 
practice  and  appliance,  in  this,  that  the  defendants 
bribed  the  weigher,  in  order  to  procure  from  him  a  false 
return  of  the  weight  of  the  goods,  which  were  subject  to 
the  payment  of  si>eciflc  duties ;  that  thereupon,  and  in 
consequence  of  such  false  and  fraudulent  practice,  that 
is,  of  the  bribery,  the  weigher  made  a  false  return  of  the 
weight  of  the  goods  to  the  collector,  in  this,  that,  where- 
as the  sugar  actually  weighed  2,231,434  pounds,  the 
weigher  returned  the  same  as  weighing  2,175,644  pounds, 
which  is  about  56,000  pounds  less  ;  that,  thereupon,  the 
collector  collected  duties  on  the  less  amount,  on  a  weight 
56,000  pounds  less  than  it  should  have  been,  whereas, 
legally  and  justly,  he  was  entitled  to  collect  duties  on 
2,231,434  pounds,  56,000  pounds  more  than  he  did  collect 
duties  on ;  that,  by  reason  of  these  false  practices  and 
appliances  of  the  defendants  in  relation  to  the  weighing 
of  the  sugar,  the  Government  was  defrauded  of  a  large 
portion  of  the  duties  with  which  the  goods  were  legally 
chargeable ;  and  that,  by  reason  of  the  premises,  and  by 
force  of  the  statute,  the  value  of  the  goods  became  for- 

Bt.  Vol.  V.— 3 


84  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  Baker. 

felted  to  the  United  States,  and  the  United  States  are 
entitled  to  recover  such  value  from  the  defendants  in 
this  action. 

The  word  '^  entry,"  in  the  clause  of  the  first  section 
of  the  Act  of  1863,  which  says,  that,  if  any  of  the  per- 
sons named  shall  '^  knowingly  make,  or  attempt  to  make, 
an  entry,"  by  means  of  any  fSalse  practice  or  appliance, 
the  goods  shall  be  forfeited,  means  not  only  the  entry 
specified  in  the  preceding  part  of  that  section,  but  any 
entry  so  called  in  custom  house  language — so  called* in 
the  custom  house  regulations,  known  at  the  time,  and 
prescribed  by  the  Secretary  of  the  Treasury,  under  au- 
thority of  an  Act  of  Oongress,  which  regulations  have 
the  force  of  law,  and  must  be  presumed  to  have  been  in 
the  mind  of  Oongress,  when  they,  in  1863,  enacted  this 
statute.  We  find,  in  these  treasury  regulations,  many 
different  descriptions  of  entries,  called  and  designated 
therein  as  entries,  and  forms  for  which  are  therein  given. 
There  is  an  entry  for  warehouse,  such  as  was  the  orig- 
inal entry  in  this  case.  There  is  an  entry  for  consump- 
tion, which  may  be  made  in  the  first  instance,  and  the 
goods  be  taken  immediately  for  consumption.  After 
goods  have  been  warehoused,  there  is  a  withdrawal  en- 
try, as  there  was  in  this  case.  There  is  also  an  entry 
for  transportation,  when  goods  are  to  be  taken  to  some 
other  place  in  the  United  States,  to  be  there  warehoused. 
There  is  an  entry  for  warehouse  at  the  new  place  of 
warehouse,  and  there  is  a  withdrawal  entry  at  such  new 
place.  And  there  are  several  other  descriptions  of  en- 
tries. This  statute  covers  all  these  kinds  of  entries.  If 
any  owner  of  goods  knowingly  makes,  or  attempts  to 
make,  an  entry— an  original  entry  for  warehouse,  as  in 
this  case,  or  a  withdrawal  entry,  as  in  this  case,  or  any 
of  such  entries  as  are  shown  to  have  been  made  in  this 
case — by  means  of  a  false  practice,  the  transaction  is 
within  this  statute ;  and,  for  the  purposes  of  this  statute, 
the  entry  is  not  regarded  as  completed  or  finished,  until 
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the  entire  transaction  is  ended  between  the  owner  of  the 
^ods  and  the  Government,  in  respect  to  the  daties 
*thereon — until  the  daties  are  liquidated  and  paid.  The 
statute,  undoubtedly,  in  various  places,  speaks  of  the  en- 
try as  having  been  made  at  the  time  when  a  permit  is 
given  for  the  landing  of  the  goods.  But  that  is  a  mere 
mode  of  speech.  This  very  section  states,  indeed,  that 
the  liquidation  of  entries  shall  not  be  delayed  longer 
than  eighteen  months  from  the  time  of  making  the 
^ntry.  But  that  is  a  mere  fixing  of  time — the  period 
of  eighteen  months  from  the  time  of  putting  in  the 
pai)er  called  an  entry.  For  the  purposes  of  the  clause 
which  I  have  read  to  yen,  inflicting  this  forfeiture,  the 
word  *^ entry"  means  the  entire  transaction  by  which 
the  importer  obtains  the  entrance  of  his  goods  into  the 
body  of  the  merchandise  of  the  United  States.  Until 
the  entire  transaction  between  him  and  the  Government 
is  closed,  on  an  entry  for  warehouse,  like  that  in  the 
present  case,  by  a  withdrawal  of  the  goods  from  ware- 
house, and  the  liquidation  of  the  duties,  and  the  pay- 
ment of  the  duties,  on  all  the  goods  covered  by  the 
original  paper,  called  the  '*  entry  for  warehouse,''  the 
entry  of  the  goods,  within  the  meaning  of  the  clause  of 
the  statute  imposing  forfeiture,  is  not  to  be  regarded  as 
completed,  and  any  false  practice,  or  any  false  appliance, 
used  as  an  instrument  or  means  of  conducting  the  busi- 
ness, from  the  beginning  to  the  end,  anywhere,  works 
the  forfeiture,  if  it  is  done  knowingly,  or  with  intent  to 
deceive  or  defraud  the  United  States,  or  to  procure  the 
payment  of  less  duty  on  the  goods  than  they  ought  to 
have  paid.  Therefore,  upon  the  second  count  of  the 
declaration,  if  you  shall  believe,  that,  at  any  time .  after 
the  making  of  the  original  entry  for  warehouse,  there 
was,  in  connection  with  any  withdrawal  entry,  or  at  any 
stage,  down  to  and  including  the  final  payment  of  the 
duties  which  were  paid  upon  these  goods,  any  bribing  of 
the  weigher  by  the  defendants,  with  the  intent  of  pro- 
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caring  a  false  return  by  him,  and  that  the  false  retornr 
was  procured,  whereby  the  Oovernment  received  lesa 
duties  on  the  goods  than  it  ought  to  have  received, 
then  the  charge  in  the  second  count  of  the  declaration 
is  made  out. 

The  question  of  fact  I  shall  leave  wholly  to  you*  I 
shall  only  state  to  you  what  I  consider  to  be  the  theory 
of  the  claim  on  the  part  of  the  Government  in  this  case, 
and  which  is  the  theory  of  the  declaration,  and  which  the 
Government  must  make  out,  to  recover.  It  is  this — ^that 
these  33,045  mats  of  sugar,  entered  for  warehouse  at  a 
computation  of  133i  pounds  to  a  pecul,  making  2,139,984 
pounds,  weighed,  when  weighed  by  the  Government 
weigher,  2,288,646  pounds,  gross  weight ;  that,  deduct- 
ing the  Government  allowance  for  tare,  of  57,212  pounds, 
or  2i  i>er  cent,  on  the  gross  weight,  left  a  net  weight  of 
2,231,434  pounds,  which  was,  in  round  numbers,  91,00(V 
pounds  more  than  the  weight  for  the  estimation  of  duties, 
put  into  the  original  entry ;  that  this  2,231,434  pounds 
was  tibe  true  net  weight  which  ought  to  have  been  re- 
turned by  the  weigher ;  that  the  weigher,  instead  of  re- 
turning that  weight  as  the  true  net  weight,  took  that 
number  of  pounds  within  4  pounds,  that  is,  took  2,231,430 
•pounds,  and  put  it  down  as  gross  weight,  and  computed 
2i  per  cent,  upon  it,  as  tare,  and  deducted  such  2^  per 
cent.,  being  55,786  pounds,  from  it,  and  reached  a  net 
weight  of  2,175,644  pounds,  which  he  in  fact  returned  to 
the  Oustom  House  as  the  true  net  weight,  and  upon 
which  the  duties  were  paid  ;  and  that  this  false  return 
was  procured  by  the  bribing  of  the  weigher  by  the  de- 
fendants. The  difference  between  the  number  of  pounds 
so  returned  as  ihe  net  weight  and  the  number  of  pounds 
stated  in  the  oiiginal  entry,  was  a  difference  of  nearly 
36,000  pounds,  the  amount  stated  in  the  original  entry 
being  that  much  less.  Upon  the  number  of  pounds  so 
stated  in  the  original  entry,  the  defendants  had,  on 
making  their  withdrawal  entries,  paid  duties,  at  three 
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cents  a  ponnd.  Of  course,  they  owed  to  the  Govem- 
ment  the  duties  ou  the  36^000  pounds,  in  round  numbers 
-91,100.  They  were  called  upon  to  pay  it,  and  they  did 
pay  it.  The  2,231,434  pounds,  which  the  Government 
daim  was  the  true  net  weight,  and  should  have  been  re- 
turned as  such  by  the  weigher,  is  the  footing  up  of  net 
freights  which  appear  in  the  little  book  of  weights,  testi- 
fled  to  by  Mr.  George  and  annexed  to  his  deposition. 
The  tare  in  that  book,  57,212  pounds,  is  the  sum  total  of 
eight  different  lines  of  tare.  There  being  eight  different 
lines  of  gross  weight,  there  are  eight  different  lines  of 
tare.  The  57,212  pounds  tare  is  the  total  of  those  eight 
different  amounts  of  tare,  which  are  the  tares  upon  the 
eight  parcels  of  mats,  differently  lettered.  If  the  2^  per 
cent,  tare  be  calculated  on  the  2,288,646  pounds,  in  the 
gross,  it  would  make  57,216  pounds ;  but  it  foots  up  only 
57,212  pounds,  because,  by  calculating  the  tare  on  each 
one  of  the.  eight  lines  of  gross  weight,  the  fractions  make 
the  difference  of  the  foilr  pounds.  The  return,  however, 
shows,  on  the  face  of  it,  a  setting  down  of  2,231,430 
pounds  as  the  gross  weight,  four  pounds  less  than  the 
number  of  pounds  which  the  Government  claims  was  the 
actual  net  weight.  But,  a  setting  down  of  2,288,646 
pounds,  and  a  deduction  therefrom  of  2i  per  cent,  there- 
on, or  57,216  pounds,  leaves,  precisely,  2,231,430  pounds, 
which  is  the  gross  weight  stated  in  the  return.  Then, 
the  tare  stated  in  the  return,  55,786  pounds,  is  precisely 
2i  per  cent,  upon  the  2,231,430  pounds  stated  therein  as 
the  gross  weight.  In  connection  with  the  fact  that  the 
net  weight  returned  was  nearly  36,000  pounds  more  than 
the  weight  stated  in  the  original  entry,  the  Government 
i^laims  that  such  net  weight  was  still  55,000  pounds  less 
than  the  true  net  weight,  and,  hence,  that  there  was  a 
design  in  reducing  the  pecul  at  133}  pounds,  instead  of 
at  139}  pounds,  in  the  original  entry,  thus  making  the 
weight,  for  the  estimation  of  duties,  91,000  pounds  less 
^than  it  should  have  been,  to  divert  attention  from  the 
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false  return  of  the  weigher,  as  that  would  show  a  greater 
weight  than  the  entry  weight,  while  still  largely  lesa 
than  the  true  net  weight.  Upon  those  views,  in  con- 
nection with  all  the  evidence  in  the  case,  the  Govern- 
ment  claims,  that  there  was  a  design  throughout,  on  the 
part  of  the  defendants,  to  commit  a  fraud  upon  the 
Government;  and,  to  show  this  design,  it  urges,  as  a 
fact,  in  connection  with  the  testimony  of  George,  that 
the  defendants,  in  paying  duties  on  only  2,175,644  pounds, 
got  the  benefit,  not  only  of  the  67,212  pounds  of  tare, 
which,  it  is  admitted,  was  proper  and  legitimate  tare,  at 
2^  per  cent.,  but  also,  of  a  further  illegal  tare,  of  55,786 
pounds,  and  that,  upon  such  65, 786  pounds  the  defend- 
ants have  never  paid  any  duty  to  the  Government,  and 
that  the  Government  has  not  received,  by  over  $1,670  in 
gold,  the  duty  it  should  have  received  on  this  sugar. 
The  Government  claims,  that  the  defendants  so  received 
the  benefit  of  a  tare,  in  the  aggregate,  of  within  two 
pounds  of  113,000  pounds ;  and  then  the  Government 
refers  to  the  account  of  the  sales  of  this  sugar  by  the 
defendants,  whereby  it  appears,  that,  in  selling  the  sugar, 
they  allowed  to  their  customers  a  tare  upon  it  of  114,204 
pounds.  Such  is  the  theory  of  the  Government.  On 
the  part  of  the  defendants,  the  theory  is,  that  the  story 
of  Carr  and  George,  as  to  the  bribery,  is  an  utter  fabri- 
cation. It  is  for  you  to  pass  upon  these  questions  of 
fact. 

In  going  over  the  requests  to  charge,  I  shall  only 
comment  on  those  to  which  my  assent  is  given.  I  shall 
say  nothing  about  the  others,  and  they  will  be  regarded 
as  refused. 

The  first  proposition  on  the  part  of  the  Government 
I  charge  you  to  be  law :  ''  That  the  acts  of  the  defendant 
Frederick  Baker,  in  subscribing  the  entry,"  that  is,  the 
original  entry  for  warehouse,  'Mn  the  firm  name,  and 
taking  the  oath  thereto,  are  to  be  deemed  the  acts  of  the 
defendants,  and  the  statements  contained  in  the  entry, 
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when  so  signed  and  verified,  are  to  be  deemed  the  state- 
ments of  the  defendants/'  This  principle  applies  equally, 
also,  to  any  entry  in  the  case  which  was  subscribed  by 
the  defendant  Frederick  Baker. 

The  third  proposition  on  the  part  of  the  Government 
I  assent  to  and  charge  :  *'  That,  whether  the  defendants 
Tvere  required  or  not,  by  the  regulations  of  the  Secretary 
of  the  Treasury,  to  state  in  the  entry  the  quantity  of  the 
sugar  in  the  weight  of  the  United  States,  it  was  their 
duty,  in  stating  such  quantity  in  the  weight  of  the  United 
States,  to  state  the  same  truly,  and  they  are  responsible 
for  the  truth  of  the  statemrait  they  made  in  relation  to 
such  quantity/' 

I  also  charge  you  aflbmatively  upon  the  fourth  propo- 
sition on  the  part  of  the  Government :  '*  That  the  act 
of  the  clerks  of  the  Oustom  House,  in  taking  or  adopting 
such  statement  of  weight,  in  estimating  the  duties  on  the 
sugar,  does  not  relieve  the  defendants  from  responsibil- 
ity for  the  truth  of  the  statement,  or  charge  the  Govern- 
ment with  the  adoption  or  recognition  of  such  statement 
of  quantity  as  accurate,  or  that  the  defendants'  mode  of 
computing  it  was  correct." 

I  also  charge  you  in  accordance  with  the  fifth  propo- 
sition on  the  part  of  the  Government :  ''That  the  fact,  if 
it  be  so,  that  all  the  entries  of  sugar  shown  to  have  been 
made  by  the  defendants  at  the  port  of  New  York,  prior 
to  the  entry  of  October  10th,  1868,  with  but  one  excep- 
tion, were  made  by  them  at  13d)-  pounds  to  the  pecul, 
would  justify  the  jury  in  finding  that  the  defendants  had 
knowledge  of  a  usage  of  the  Oustom  House  to  require 
the  reduction  of  the  pecul  at  that  rate." 

I  also  charge  afiirmatively  on  the  sixth  proposition  on 
the  part  of  the  Government :  ''  That,  if  the  jury  find 
that,  before  the  entry  in  question,  the  defendants  had 
knowledge  of  a  usage  at  the  Oustom  House  to  reduce  the 
pecul  of  sugar  to  pounds  at  the  rate  of  139i,  the  burthen 
is  upon  the  defendants  to  show  that  some  change  was 
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made  prior  to  the  making  of  the  entry  in  question,  that 
justified  the  defendants  in  changing  the  rate  of  redaction 
to  133i  in  that  entry/' 

I  also  charge  affirmatively  npon  the  seventh  proposi- 
tion on  the  part  of  the  Government :  *'  That  the  fact,  if 
it  be  so,  that,  in  every  entry  of  sugar  made  by  the  de- 
fendants before  October,  1868,  in  which  the  pecul  was 
not  reduced  to  pounds  by  the  defendants,  it  had  been 
taken  up  by  the  clerks,  and  reduced,  at  139^,  for  the  es- 
timation of  duties,  is  to  be  considered  as  tending,  and  is 
the  best  evidence,  to  show  what  the  usage  at  the  Oustom 
House  was  prior  to  the  entry  in  question,  provided  such 
reduction  at  that  rate  by  the  clerks  was  known  to  the 
defendants.'' 

I  also  charge  in  accordance  with  proposition  No.  7^ 
on  the  part  of  the  Government :  ^'  That  the  point  of  time 
to  which  the  inquiry  of  the  jury  is  to  be  directed,  as  to 
the  usage  of  the  Oustom  House  establishing  the  rate  of 
the  pecul,  is  the  time  of  the  entry  in  question,  the  10th 
of  October,  1868." 

I  also  charge  affirmatively  upon  the  tenth  proposition 
on  the  part  of  the  Government :  **  That,  to  make  an  entry 
of  goods,  wares  and  merchandise,  within  the  meaning  of 
the  penal  clause  of  the  first  section  of  the  Act  of  March 
3d,  1863,  comprises  all  the  acts  required  by  statute  or 
regulation  to  be  done  by  the  owner,  agent,  or  consignee 
of  the  goods,  or  by  the  officers  of  the  customs,  concern- 
ing the  goods,  before  the  absolute  right  of  possession 
thereof  passes  from  the  Government  to  the  importer, 
and,  in  a  case  where  the  goods  go  into  consumption,  it 
includes  all  the  proceedings  from  the  presentation  of  the 
original  entry  to  the  final  delivery  of  the  goods  to  the 
importer,  upon  performance  of  all  the  requirements  of 
the  law  and  regulations ;  and,  if  the  jury  find  that  the 
defendants  knowingly  presented,  or  caused  or  procured 
to  be  presented,  in  the  course  of  such  proceedings,  and 
as  a  part  thereof,  any  document  or  paper  required  for 
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finch  purpose  by  law  or  regulations,  and  which  was  false 
or  fraudulent,  or,  if  they  knowingly  did  any  act,  or 
caused  or  procured  any  act  to  be  done,  in  the  course  of 
such  proceedings,  and  as  a  part  thereof,  which  was  re- 
<iuired  by  law  or  regulations  therefor,  and  which  was 
false  or  fraudulent,  the  defendants  must  be  held  to  have 
made  an  entry  of  the  goods  by  means  of  false  or  fraudu- 
lent documents  and  papers,  or  by  means  of  false  or 
fraudulent  practices  and  appliances,  within  the  meaning 
of  said  statute,  and  the  merchandise  or  its  value  is  for- 
feitable." This  is  subject  only  to  the  qualification,  that 
the  fraudulent  papers,  appliances  and  practices  to  be 
considered  are  those  specified  in  the  declaration. 

I  also  charge  in  accordance  with  the  eleventh  propo- 
sition on  the  part  of  the  Government: /'That,  for  the 
purposes  of  the  trial,  the  entry  of  the  sugar  in  question 
was  not  made,  within  the  meaning  of  the  penal  provis- 
ions of  the  first  section  of  the  Act  of  March  3d,  1863, 
until  the  ascertainment  of  the  duties  upon  the  original 
warehouse  entry,  upon  the  weigher's  special  return  of 
the  weight  of  the  sugar,"  and,  I  add,  until  the  payment 
of  those  duties,  ''that  said  return,  and  all  entries  for 
consumption,  and  all  other  acts,  in  evidence,  of  the  de- 
fendants and  their  agents,  or  of  the  customs  officers, 
subsequent  to  the  presentation  of  said  warehouse  entry, 
and  prior  to  the  said  ascertainment  of  the  duties  payable 
on  said  sugar,"  and,  I  add,  prior  to  the  payment  of  such 
duties,  "done,  or  purporting  to  be  done,  in  accordance 
with  provisions  or  requirements  of  law,  to  effect  the  said 
entry  of  the  said  sugar,  are  to  be  considered  by  the  jury 
as  parts  of  the  proceeding  of  making  the  said  entry,  and 
that,  if  they  or  any  of  them  shall  be  found  to-  have  been 
false  or  fraudulent,  and  to  have  been  knowingly  done  or 
procured  to  be  done  by  the  defendants,  the  plaintiffs  will 
be  entitled  to  a  verdict."  As  I  said  before,  these  acts 
are  to  be  acts  alleged  in  the  declaration. 

I  also  charge  in  accordance  with  the  twelfth  proposi- 
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tion  on  the  part  of  the  Goyemment:  **That  the  term. 
^  entry/  in  the  penal  provision  of  the  first  seetion  of  the 
Act  of  March  Sd,  1863,  is  not  to  be  restricted,  in  its  ap- 
plication, to  any  particular  form  or  kind  of  entry,  such 
as  an  entry  for  warehouse,  but  includes  every  descrip- 
tion of  enlary  of  merchandise  prescribed  or  authorized  by 
statute  or  treasury  regulations  issued  in  pursuance  of 
statutory  authority ;  and,  therefore,  if  the  jury  shall  find 
that,  in  making  the  original  entry  for  warehouse,  or 
either  of  the  several  entries  for  withdrawal  for  consump- 
tion, the  defendants,  or  their  agents,  knowingly  pre- 
sented, or  caused  or  procured  to  be  presented,  to  the 
proper  officers  of  the  customs,  any  document  or  paper 
which  was  false  or  fraudulent,  or  made  use  of  any  false 
or  fraudulent  practice  or  appliance  whatsoever,  by  means 
of  which  the  Government  were,  or  might  have  been,  de- 
frauded and  injured,  the  plaintifb  are  entitled  to  a  ver- 
dict/' As  I  said  before,  this  is  to  be  confined  to  the 
papers  and  acts  alleged  in  the  declaration.  With  that 
qualification,  the  proposition  is  correct,  and,  probably, 
that  is  all  it  means. 

I  also  charge  in  accordance  with  the  thirteenth  prop- 
osition on  the  part  of  the  Government ;  '*  That,  if  the 
jury  shall  find  that  the  defendants,  in  making  the  final 
entry  of  withdrawal  for  consumption,  presented  to  the 
proper  officers  the  documents  an^i  papers  marked  num- 
bers 15  and  15  A,  containing,  or  purporting  to  contain, 
a  statement  of  the  quantity  of  the  sugar  not  previously 
withdrawn  under  former  withdrawal  entries,  and  that, 
prior  to  such  presentation  of  such  papers,  the  defendants 
had  fraudulently  procured  the  weigher's  special  return 
of  the  weight  of  the  sugar  to  be  made  at  a  less  quantity 
than  the  weight  actually  ascertained  by  him,  with  intent 
to  avoid  the  payment  of  some  part  of  the  duties  required 
to  be  paid  by  law,  and  knew  that  the  weight  ascertained 
by  the  weigher  had  been  fraudulently  and  falsely  re- 
turned by  him,  and  that  the  weight  stated  by  the  defend- 
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ants  in  said  docnments  and  papers  was  less  than  the 
actual  weight  on  which  duties  had  not  been  paid,  and, 
in  making  and  presenting  said  docnments  and  papers, 
concealed  from  the  officers  the  facts  known  to  the  de- 
fendants in  respect  to  the  false  and  fraudulent  return  of 
the  weigher  and  the  modeln  which  it  had  been  procured, 
and  that  the  actual  weight  was  greater  than  that  stated 
in  such  papers  and  documents,  and  greater  than  the 
amount  stated  in  said  return,  with  the  expectation  and 
intent  that  the  duties  should  be  liquidated,  upon  such 
false  return,  at  less  than  the  law  required  to  be  paid, 
then  the  jury  will  be  at  liberty  to  find  that  that  with* 
drawal  entry  was,  within  the  meaning  of  the  law,  made 
by  false  and  fraudulent  practices  and  appliances,  and  the 
plaintiffs  are  entitled  to  recover  the  value  of  the  sugar 
withdrawn  thereunder.'* 

Those  are  all  the  requests  on  the  part  of  the  Govern- 
ment. 

I  now  come  to  the  sixteen  prayers  on  the  part  of  the 
defendants,  and  I  charge  you  in  accordance  with  the  first 
proposition  on  the  part  of  the  defendants :  '*  That  there 
is  no  evidence  before  the  jury  that  the  original  entry  for 
warehouse  of  the  sugar  in  controversy,  as  presented  to 
the  collector  by  the  defendants,  is  false  in  any  respect, 
other  than  in  the  statement  therein,  that  16,049^  peculs 
are  equal  to  2,139,984  pounds." 

I  also  charge  you  in  accordance  with  the  second  pro- 
position on  the  part  of  the  defendants:  *'That,  before 
the  jury  can  find  that  the  number  of  pounds  thus  stated 
by  the  defendants  in  their  original  warehouse  entry  is 
false,  within  the  meaning  of  the  first  section  of  the  Act 
of  March  3d,  1863,  they  must  find,  upon  the  evidence  in 
this  case,  that,  at  the  time  this  entry  was  presented  at 
the  Oustom  House,  there  was  a  standard  equivalent  in 
pounds,  for  the  Manila  pecul  of  sugar,  adopted  and  used 
in  the  New  York  Oustom  House  by  the  collector  and 
naval  officer  thereof,  for  the  purpose  of  estimating  duties 
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on  the  invoice  quantity  of  sagars  entered  for  warehouse 
from  Manila,  when  such  quantity  is  expressed  on  the 
invoice  in  peculs,  and  that  the  statement  of  the  defend- 
ants on  entry  did  not  conform  to  such  standard." 

I  also  charge  you  in  accordance  with  the  third  proi>o- 
aition  on  the  part  of  the  defendants :  **  That  the  burden 
is  upon  the  United  States,  of  satisfying  the  jury  what 
was  the  true  standard  used  at  the  Oustom  House  in  New 
York,  October  10th,  1868,  at  the  time  of  the  presentation 
of  the  original  warehouse  entry  in  question,  for  the  re- 
duction of  peculs  into  pounds,  by  the  collector 'and  naval 
officer,  for  the  purpose  of  estimating  duty  on  the  invoice 
•quantity  thereof,  and  that  the  standard  of  ISS^  adopted 
by  the  agents  of  the  defendants  in  this  case  did  not  con- 
form to  such  Oustom  House  standard." 

I  also  charge  you  in  accordance  with  the  fourth  pro- 
position on  the  part  of  the  defendants :  ''  That,  in  deter- 
mining what  was  the  standard,  if  any,  by  which,  in  the 
New  York  Oustom  House,  in  1868,  the  i>ecul  of  Manila 
was  required  by  the  collector  and  naval  officer  thereof 
to  be  transmuted  into  pounds,  for  the  purpose  of  esti- 
mating duties  upon  the  invoice  quantity  of  sugars  en- 
tered at  said  Oustom  House  from  that  port,  the  jury  is 
entitled  and  permitted,  upon  the  evidence  in  this  case, 
to  inquire  and  consider  what  such  standard  was,  in  the 
practice  of  the  entry  clerks  officially  required  at  that 
time  to  make  such  estimation,  and  also  in  the  practice  of 
the  importers  and  Oustom  House  brokers,  as  manifested 
by  their  action  in  making  entries  in  said  Oustom  House, 
which  is  in  proof  in  this  case" — ^that  is,  as  derived  from 
what  the  Oourt  admitted  as  evidence  on  that  subject. 

I  also  charge  in  accordance  with  the  fifth  proposition 
on  the  part  of  the  defendants :  "That  it  was  the  duty  of 
the  collector  and  naval  officer,  either  personally,  or 
through  their  entry  clerks  assigned  thereto,  to  trans- 
mute the  peculs  of  the  invoice  into  pounds,  in  order  to 
ostimate  the  duty  on  the  sugars,  and,  even  if  the  defend- 
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ants  stated  on  the  entry  an  equivalent  of  the  peculs  in 
pounds,  it  was  still  the  duty  of  the  collector  and  naval 
of&cer,  or  their  entry  clerks,  to  verify  such  statement, 
and  disregard  it  if  false,  and  the  jury  are  entitled  to  in- 
quire, in  this  case,  whether  the  entry  clerks  in  the  of&ces 
of  the  collector  and  naval  ofiOicer  did  not  compute  the 
number  of  pounds  contained  in  the  invoice  by  the  same 
standard,  and  arrive  at  the  same  result  as  did  the  de- 
fendants." 

I  also  charge  you  in  a<3cordance  with  the  sixth  propo- 
sition on  the  part  of  the  defendants :  *'  That  the  equiva- 
lent of  the  pecul  of  Manila  for  sugar  not  being  fixed  by 
any  law  of  Congress,  the  jury  cannot  find  a  verdict  for 
the  Government  on  the  first  count  of  the  declaration, 
unless  they  are  satisfied  that  there  was,  in  the  New  York 
Custom  House,  at  the  time  of  the  importation  in  contro- 
versy, an  established  rate  of  transmuting  such  pecul  into 
pounds,  for  the  estimation  of  duties  on  the  invoice  quan- 
tity of  Manila  sugar,  and  that  such  rate  was  brought  to 
the  knowledge  of  the  defendants,  and  that  it  was  differ- 
ent from  133|,  and  that  the  defendants  used  the  rate 
they  did,  in  the  entry  in  question,  with  intent  to  defraud 
the  revenue  of  the  United  States." 

I  also  charge  in  accordance  with  the  eighth  proposi- 
tion on  the  part  of  the  defendants:  ''That  the  witness 
Lydecker,  having  given  testimony  on  behalf  of  the  United 
States,  as  to  instructions  to  the  collector  of  customs  for 
New  York,  respecting  the  rate  of  139jt  for  reducing  the 
pecul  of  Manila  for  sugar  to  pounds,  for  the  estimation 
of  duties,  the  Court  is  bound  to  instruct  the  jury,  that 
circulars  or  instructions  issued  by  the  Secretary  of  the 
Treasury  in  Washington,  in  1858,  or  in  any  other  year, 
cannot  be  taken  by  the  jury  as  establishing  a  standard  or 
usage  in  this  case,  unless  the  jury  shall  be  satisfied,  as 
matter  of  fact,  upon  the  whole  evidence,  that  such  in- 
structions or  decisions  were  adopted  and  enforced  in  said 
Custom  House,  by  the  collector  thereof,  at  or  about  the 
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time  of  this  importation,  in  estimating  duties  by  the 
entry  clerks,  on  the  presentation  of  entries  for  ware- 
house, and  that  the  adoption  and  use  of  the  standard  of 
139^  was  brought  to  the  knowledge  of  the  defendants, 
before  the  entry  in  question/' 

I  also  charge  in  accordance  with  the  ninth  proposition 
on  behalf  of  the  defendants :  '*  That  the  jury  must  return 
a  verdict  for  the  defendants  upon  the  first  count  of  the 
declaration,  unless  they  shall  be  satisfied  that  the  de- 
fendants knew  their  rate  of  transmutation  of  i>eculs  into 
pounds,  on  the  original  entry,  was  false,  and  that  the 
defendants  made  such  transmutation  with  guilty  knowl- 
edge at  the  time  that  it  did  not  conform  to  the  equiva- 
lent of  the  pecul  used  by  the  collector  and  naval  officer 
in  the  Kew  York  Oustom  House,  at  that  time,  for  esti- 
mating duties  on  sugars  from  Manila." 

I  also  charge  in  accordance  with  the  fifteenth  prayer 
on  the  part  of  defendants :  ''  That  the  provisions  of  the 
71st  section  of  the  Act  of  March  2d,  1799,  in  relation  to 
the  burden  of  proof^  do  not  apply  to  suits  in  perstmam^ 
for  the  recovery  of  penalties  or  forfeitures,  but  only  to 
suits  in  remj  on  seizures,"  and,  therefore,  do  not  apply 
to  this  suit,  which  is  a  suit  in  personam^  and  not  upon  a 
seizure — ^in  other  words,  that  the  burden  of  proof  in  this 
case  is,  as  I  have  charged  you,  upon  the  United  States 
— **  and  the  jury,  before  they  can  render  a  verdict  for 
the  United  States,  must  find  that  the  Gk)vernment  has 
proved  the  allegations  in  the  declaration,  by  a  fair  pre- 
ponderance of  testimony." 

There  is  but  one  subject  remaining,  and  that  is  one 
upon  which  I  have  had,  I  confess,  considerable  difficulty. 
This  is  a  suit  for  the  value  of  the  sugar.  I  have  been 
requested  by  the  counsel  for  the  defendants,  in  a  prayer 
which  I  have  refused,  to  charge  you,  that,  if  the  jury 
shall  find  a  verdict  for  the  plaintiffs,  it  must  be  based 
upon  the  value  of  the  sugar  at  the  commencement  of 
the  suit.    The  statute  says,  that,  if  the  false  thing  is 
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knoinngly  done,  the  goods,  ot  their  value,  shall  be  for- 
feited. This  sngar  was  all  taken  out  of  the  warehouse, 
and  put  into  market,  in  the  United  States,  and  sold,  to 
be  consumed,  in  October,  1868 ;  and  it  seems  to  me  an 
absurdity,  for  this  Court  deliberately  to  authorize  a  re- 
-covery  by  the  United  States  of  the  value  of  that  sugar 
at  the  time  this  suit  was  commenced,  on  the  8th  of  Jan- 
uary, 1870,  when  the  sugar  probably  was  obliterated  from 
existence  as  sugar.  If  the  date  of  the  commencement 
of  the  suit  be  taken,  it  will  not  be  the  value  of  this 
sugar  that  will  be  taken,  but  the  value  of  an  equal  quan- 
tity of  the  same  kind  of  sugar.  The  statute  says  that 
this  sugar,  or  its  value,  shall  be  forfeited.  I  have,  there- 
fore, found  it  impossible  to  say  that  the  Oourt  can  take 
the  date  of  the  commencement  of  this  suit,  unless  it  is 
shown  in  evidence,  that  this  sugar  existed  somewhere  at 
the  date  of  the  commencement  of  this  suit.  The  good 
sense  of  any  statute  which  declares  that  the  value  of  a 
thing  shall  be  forfeited,  means  its  value  at  a  time  when 
it  can  be  seen  and  handled  as  a  physical  thing  and  a  then 
present  value  be  affixed  to  it.  I  have  also  had  some  em- 
barrassment as  between  the  two  counts  of  the  declara- 
tion, but  I  have  arrived  at  a  conclusion  satisfactory  to 
my  own  mind,  and  which  J  shall  place  before  you.  If 
you  shall  conclude,  upon  the  facts  and  the  law,  that  it  is 
your  duty  to  find  a  verdict  for  the  Government  upon  the 
first  count,  and  not  upon  the  second  count,  you  will  have 
one  rule  of  damages  for  your  verdict.  If  you  shall  find 
for  the  Government  upon  the  second  count,  either  with 
or  without  finding  for  it  upon  the  first  count,  you  will 
have  another  rule  of  damages,  the  amount  in  the  latter 
<^ase  being  the  larger  one  of  the  two.  The  reason  for 
this  is,  that,  if  your  verdict  shall  be  upon  the  first  count 
— the  falsity  of  the  statement  of  the  number  of  pounds 
in  the  original  warehouse  entry— the  forfeiture  of  value 
which  the  Government  is  entitled  to  recover  in  such 
oase,  is  a  forfeiture  of  the  value  as  it  was  on  the  10th  of 
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October,  I8689  before  the  duties  were  paid.  So  that,  if 
the  statement  of  weight  in  the  entry  for  warehouse  was 
false,  in  the  sense  in  which  I  have  explained  the  word 
**  false,"  and  was  knowingly  so,  and  it  was  done  with  the 
intent  alleged,  and  the  first  count  is  proved,  the  plaint- 
iffs are  entitled  to  recover  the  value  of  the  sugar,  as 
such  value  was  on  the  10th  of  October,  1868— that  is,  ita 
value,  duty  not  paid.  Such  value  can  be  arrived  at  in 
this  way,  and  in  this  way  only,  upon  the  evidence.  The 
net  weight  of  the  sugar,  taken  at  2,231,430  pounds,  at 
the  price  at  which  it  was  sold  by  the  defendants,  11^ 
cents  currency,  per  pound,  amounts,  less  a  deduction  of 
2i  per  cent,  discount  for  cash,  to  $246,178  37  currency. 
The  duty  on  the  2,231,430  pounds,  at  three  cents,  gold, 
per  pound,  amounts  in  currency,  computing  gold  at  137i,. 
the  rate  it  was  on  the  12th  of  October,  1868,  to  $92,213  84. 
Deducting  such  duty  from  the  sale  price,  leaves  a  balance 
of  $162,064  63  currency,  which  will  be  the  amount  of 
your  verdict  if  you  shall  find  for  the  plaintiffs  upon 
the  first  count  alone.  But,  if  you  shall  find  that  the 
second  count  is  proved,  and  that  there  was  the  alleged 
false  practice  by  bribery,  then  the  Grovemment  is  en- 
titled to  recover  the  value  of  the  sugar  at  the  consum- 
mation of  the  transaction  by  the  payment  of  the  duties 
— that  is,  the  entire  $246,178  37,  currency.  So,  if  you 
shall  find  for  the  plaintifb  on  the  first  count,  without 
finding  for  them  on  the  second,  your  verdict  will  be  for 
the  first  amount.  If  you  shall  find  for  them  on  the 
second  count,  either  with  or  without  finding  for  them 
on  the  first,  you  will  find  for  the  second  or  larger 
amount. 

These  are  all  the  considerations  I  deem  it  necessary  to 
present  in  submitting  the  case  to  you ;  and  I  confide  it 
to  your  hands,  satisfied  that,  from  the  patient  attention 
you  have  bestowed  upon  it,  and  from  your  position  as  men 
of  intelligence,  appreciating  a  case  of  this  kind,  you  will 
render  a  just  and  a  righteous  verdict. 
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The  Ooart  refused  to  charge  in  accordance  with  the 
following  prayers  on  the  part  of  the  Government : 

2.  *'  That,  ander  the  regulations  of  the  Secretary  of 
the  Treasury,  it  was  the  duty  of  the  defendants,  in  mak- 
ing the  entry,  to  state  the  quantity  of  the  sugar  in  the 
weight  of  the  UnitcA  States,  and  that  the  entry  would 
have  been  imperfec&f  it  had  not  contained  such  state- 
ment of  weight." 

8.  *'  That,  if  the  jury  find,  that,  at  and  prior  to  the 
presentation  of  the  original  entry  for  warehouse,  the 
collector  and  naval  officer  reduced  the  pecul  of  Ma- 
nila, upon  entries  .of  any  description  of  mef  chandise 
from  Manila,  presented  at  the  Custom  House  in  'New 
York,  at  a  fixed  rate  of  ISdi  pounds  to  the  pecul,  the 
presumption  of  law  is,  that  such  rate  was  the  rate  at 
which  the  reduction  should  have  been  made  on  said 
entry,  and  the  burden  of  proof  lies  with  the  defendants 
to  show  that  the  rate  of  133}  was  the  fixed  rate,  at  and 
prior  to  the  presentation  of  said  entry,  for  the  reduction 
of  the  weight  of  the  particular  merchandise  therein  de* 
scribed." 

9.  ^-  That,  if  the  jury  find  the  established  rate  of  re- 
duction of  the  pecul  of  Manila,  as  applicable  to  the 
original  warehouse  entry  in  this  case,  was  139|^  pounds 
per  pecul,  and  that  the  defendants  had  presented  and 
passed  an  entry  or  entries  of  sugar  at  that  rate  prior  to 
the  presentation  of  the  entry  above  mentioned,  it  is 
sufficient  evidence  that  such  established  rate  had  been 
brought  to  the  knowledge  of  the  defendants  at  the 
time  of  presenting  said  warehouse  entry." 

The  Oourt  refused  to  charge  in  accordance  with  the 
following  prayers  on  the  part  of  the  defendants  : 

7.  ''The  equivalent  in  pounds  of  the  pecul  of  Manila 
for  sugar  not  being  fixed  by  any  law  of  Congress,  the  jury 
cannot  find  a  verdict  for  the  Government  on  either  count 
of  the  declaration,  unless  they  are  satisfied  that  there 

Bt.  Vol.  V.- 
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was,  in  the  New  York  Oastom  Hoase,  at  or  about  the 
time  of  the  importation  in  controversy,  an  established  rate 
of  transmating  snch  pecul  into  pounds,  for  estimation 
of  duties  on  the  invoice  quantity  of  Manila  sugar,  and 
that  such  rate  was  brought  to  the  knowledge  of  these  de- 
fendants, and  that  it  was  different  from  133i,  and  that 
the  defendants  used  the  rate  they  did,  on  the  entry 
in  question,  with  intent  to  defraud  the  revenue  of 
the  United  States/' 

10.  "  The  jury  must  return  a  verdict  for  the  defend- 
ants upon  both  counts  of  the  declaration,  unless  they 
shall  be  i^tisfled  that  the  defendants  knew  their  rate  of 
transmutation  of  peculs  into  pounds  on  the  original 
entry  was  false,  and  that  the  defendants  made  such  trans- 
mutation with  guilty  knowledge  at  the  time  that  it  did  not 
conform  to  the  equivalent  of  the  pecul  used  by  the  col- 
lector and  naval  officer  in  the  Kew  York  Custom  House  at 
that  time,  for  estimating  duties  on  sugars  from  Manila.'* 

11.  ''The  entries  for  withdrawal  of  sugars  in  bond, 
marked  Exhibits  15, 16,  17  and  18,  it  is  admitted  by  both 
parties,  cover  all  the  sugar  embraced  in  the  original 
warehouse  entry,  marked  Exhibit  No.  1.  It  is  also 
admitted  by  both  parties,  that,  on  such  withdrawal 
entries,  the  defendants  paid  three  cents  per  pound  duties 
on  2,139,984  pounds,  to  wit,  $64,199  62,  that  being  the 
number  of  pounds  and  the  amount  of  duty  stated  by 
the  entry  clerks  in  the  collector's  and  naval  offices,  on 
presentation  of  the  original  warehouse  entry.  It  is  also 
admitted  by  both  parties,  that,  when  such  withdrawal 
entries  were  presented  and  passed  by  the  proper  officers 
of  the  Custom  House,  the  original  warehouse  entry  had 
not  been  liquidated,  and  that  the  merchandise  contained 
in  each  withdrawal  entry  was  delivered  to  the  importer 
under  penal  bond,  as  required  by  the  fourth  section  of 
the  Act  of  Congress  of  May  28th,  1830,  and  section  229 
of  the  General  Regulations  of  the  Treasury  Department 
of  1857.    These  four  withdrawal  entries  cannot  be  con- 
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fiidered  by  the  jury  except  upon  the  single  point  of 
inquiry,  whether,  when  the  original  warehouse  entry  of 
the  sugars  were  made  at  the  Oustom  House,  there  was 
an  intent  on  the  part  of  the  defendants  to  withdraw  the 
«ame  from  warehouse." 

12.  ''Whenever  duties  are  imposed  by  law  on  im- 
ported merchandise  according  to  its  weight,  as  in  the 
case  of  the  sugars  now  in  controversy,  such  weight,  for 
Oustom  House  purposes,  must  be  ascertained  by  a 
weigher  employed  by  the  collector,  with  the  approbation 
of  the  principal  ofiOicer  of  the  Treasury  Department  (§  21 
of  1799),  to  whom  the  oath  of  office  required  by  the 
revenue  laws  has  been  duly  administered;  and  such 
weigher  must  in  person  weigh,  and  must  also  make  re- 
turns of  the  articles  by  him  weighed,  (§  72  of  1799) ;  and, 
if  the  weight  and  return  be  made  by  any  person  other 
than  one  thus  employed,  appointed,  and  sworn,  then  it 
is  not  the  weight  or  return  required  by  law ;  and,  if  the 
jury  shall  find,  upon  the  evidence  in  this  case,  that  the 
weight  and  return  of  the  sugars  herein,  for  the  purpose 
of  assessing  duty  thereon,  were  not  made  by  such  a 
weigher,  then  they  are  entitled  to  throw  out  of  considera- 
tion all  evidence  relating  to  such  weight  or  return." 

13.  ''For  the  purposes  of  the  trial  of  the  issues 
involved  in  the  present  case,  the  original  warehouse 
entry  was  completed  when  the  permit  addressed  to  the 
inspector  on  board  the  importing  vessel,  and  dated 
October  12th,  1868,  was  by  the  collector  and  naval  officer 
signed  and  delivered  to  the  defendants,  or  their  agent ; 
and  the  jury,  in  deliberating  upon,  and  returning,  a 
verdict,  must  reject  all  evidence  of  acts  claimed  by  the 
United  States  to  have  been  done  by  the  defendants,  or 
their  agents,  or  any  one  else,  subsequent  to  such  delivery 
of  the  permit,  in  respect  to  weighing  the  sugars." 

If  13  be  refused,  then  14.  "  For  the  purposes  of  the 
trial  of  the  issues  involved  in  the  present  case,  the 
4>riginal    warehouse   entry   was   completed   when   the 
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pennit  addressed  to  the  inspector  on  board  the  import- 
ing vessel,  and  dated  October  12th,  1868,  was,  by  the 
collector  and  ne  /&1  officer,  signed  and  delivered  to  the 
defendants  or  their  agent ;  and  the  jnry,  in  deliberating 
upon  and  returning  a  verdict,  must  reject  all  evidence 
of  acts  claimed  by  the  United  States  to  have  been  done 
by  the  defendants,  or  their  agents,  or  any  one  else, 
subsequent  to  such  delivery  of  the  permit  in  respect  to 
weighing  the  sugars,  except  so  far  as,  in  the  opinion  of 
the  jury,  such  acts  bear  upon  the  intent  with  which  the 
defendants,  on  the  original  warehouse  entry,  transmuted 
the  invoice  number  of  peculs  into  pounds ;  and  in  no 
event  can  the  jury  take  such  evidence  in  respect  to 
weighing  into  consideration,  until  they  find  the  rate  of 
1331,  adopted  by  the  defendants,  was  a  false  rate,  accord- 
ing to  the  standard  adopted  and  used  by  the  collector  and 
naval  officer  of  New  York  Custom  House,  at  that  time,, 
for  estimating  duties  on  the  original  warehouse  entry.'' 

16.  "If  the  jury  shall  return  a  verdict  for  the 
plaintiffs,  it  must  be  for  the  value,  in  gold,  of  the  sugar 
which  arrived  in  this  country  and  was  by  the  defendants 
entered  at  the  Custom  House ;  and  that  value  must  be 
computed  and  based  on  the  value  thereof  in  the  city  of 
New  York,  at  the  date  of  the  commencement  of  this 
suit,  January  8th,  1870,  less  the  amount  of  duty  paid 
thereon  to  the  Custom  House  by  the  defendants." 

The  jury  were  discharged,  without  having  been  able 
to  agree  on  a  verdict,  after  having  been  kept  together 
for  nineteen  hours. 

Noah  Davis  {District  Attomey)^  Thomas  Simmis  {As-- 
sista/nt  District  Attorney)^  and  George  S.  Sedgwick  {Assist- 
ant District  Attorney)^  for  the  United  States. 

Sidney  Webster  and  James  B.  Craig^  for  the  defendants* 
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Maritims  Tort. — Aiding  Sbambn  to  Desert. — Ratipication. 

'  The  owners  of  a  ehip  filed  a  libel  against  a  tug,  alleging  that  while  their  ship  was 
lying  at  anchor,  ready  for  sea,  the  tog  came  alongside,  against  the  remonstrance 
of  the  ship's  officers,  and  took  off  eight  sailors  and  their  baggage,  whereby  new 
men  had  to  be  obtained,  and  the  ship  was  detained ;  and  they  sought  to  recover 
the  demurrage  and  the  advance  wages  paid  to  the  deserters : 

Seid,  That,  if  the  facts  constituted  a  maritime  tort,  cognizable  in  the  Admiralty, 
yet,  in  order  to  hold  the  tug  liable,  the  llbellants  must  show  knowledge  or  notice 
to  those  in  charge  of  the  tug  that  they  were  conmdtting  a  wrongful  act 

That  such  knowledge  or  notice  was  not  shown  in  this  case. 

That  the  bonding  of  the  tug  by  her  owners,  when  seized  under  process  in  this 
cause,  was  not  an  adoption  by  them  of  the  acts  of  those  fiu  board  the  tog  at  the 
time. 

Blatchfobd,  J.  The  libel  in  this  case,  which  is  filed 
by  the  libellant  as  owner  of  the  British  ship  Persever- 
ance, alleges,  that  while  the  ship  was  lying  in  the  port  of 
jN'ew  York,  on  or  about  the  29th  of  June,  1864,  ready  for 
sea,  bound  to  Liverpool,  England,  and  fully  loaded,  with 
her  crew  on  board,  her  master  being  temporarily  on 
shore,  the  steamtug  G.  H.  Starbuck,  about  four  o^clock, 
P.  M.,  came  alongside  of  the  ship,  against  the  prohibi- 
tion, warning  and  remonstrance  of  the  ofiOicers  in  charge 
of  her  at  the  time,  and  took  from  on  board  of  her  eight 
of  her  crew,  with  their  things  or  baggage,  and  took  them 
ashore  and  landed  them,  and  aided  them  to  desert  from 
the  ship,  so  that  the  libellant  was  not  able  to  retake 
them ;  that  said  crew  were  necessary  to  the  ship,  and 
without  them,  or  others  in  their  places,  she  could  not  go 
to  sea  on  her  said  voyage ;  that  the  libellant  was  com- 
pelled to  find  and  ship  men,  in  the  place  of  such  eight 
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men,  at  very  high  prices,  and  to  lose  the  sums  paid  for 
advance  wages  and  for  shipping  such* eight  men,  they 
having  been  previously  shipped,  and  each  paid  $100  ad- 
vance ;  that  the  ship  was  detained  by  reason  thereof  for 
several  days,  for  which  delay  the  libellant  is  entitled  to 
proper  demurrage,  and  to  the  expenses  incurred  thereby ; 
that  he  is  also  entitled  to  the  expense  of  procuring  and 
shipping  new  men,  and  to  the  damage  caused  by  the 
wrong  of  the  steamtug  and  those  in  charge  of  her  for  her 
owners ;  and  that  he  claims  $3,000,  or  thereabouts.  The 
prayer  of  the  libel  is  for  a  recovery  against  the  steamtug 
and  her  owners. 

The  answer  of  the  claimants  of  the  tug,  who  are  the 
respondents  sued,  avers  that  the  respondent  Mills  was  at 
the  time  the  master  of  the  tug ;  that  her  business  was 
that  of  towing  vessels,  and  nothing  else ;  that,  at  the 
time  mentioned  in  the  libel,  her  master  was  absent  from 
her  on  shore ;  that  she  was  on  that  day  engaged  in  tow- 
ing mud  scows,  laden  with  mud,  from  the  Atlantic  Dock, 
Brooklyn,  to  near  Bedlow's  Island ;  that  the  pilot  who 
was  left  temporarily  in  charge  of  her  had  no  right  to  em- 
ploy her  in  any  other  business ;  that  while  on  the  trip 
and  when  passing  near  the  ship,  which  was  lying  at  an- 
chor (but  whether  bound  in  or  out,  or  whether  ready  for 
sea  or  otherwise,  those  on  board  of  the  tug  had  no  knowl- 
edge), the  tug  was  hailed  by  some  person  from  the  quar- 
ter-deck of  the  ship,  stating  that  there  were  two  persons 
on  board  who  desired  to  get  on  shore,  and  wanted  the 
tug  to  take  them ;  that  the  pilot,  without  any  right  so  to 
do,  did,  without  any  objections  or  remonstrance  on  the 
part  of  any  one  on  board  of  the  ship,  round  to  alongside 
of  the  ship,  when  four  men,  with  some  baggage,  jumped 
on  to  the  steamtug,  and  were  carried  to  the  shore ;  that 
no  objections  were  made  to  the  said  parties  going  on 
shore,  and  only  one  other  man  and  a  woman  were  seen 
on  board  of  the  ship ;  and  that  those  on  board  of  the  tug 
had  no  knowledge,  or  notice,  or  information  that  there 
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was  any  claim  upon  the  men,  and  acted  in  good  faith. 
The  answer  denies  the  jurisdiction  of  the  Court,  and 
alleges  that  if  the  facts  averred  in  the  libel  are  true,  the 
claim  does  not  create  any  lien  on  the  tug. 

If  it  be  conceded  that  the  fact.s  set  forth  in  the  libel 
constitute  a  marine  tort,  cognizable  in  the  Admiralty, 
within  the  principles  laid  down  in  Plummer  v.  Webb 
(4  Mason,  380,  382),  Sherwood  v.  Hall  (3  Sumner,  127, 
128),  and  Phila.  Wil.  &  Bait,  E.  B.  Oo.  v.  PhiL  &  Havre 
de  Grace  Steam  Towboat  Oo.  (23  Hawa/rd,  209,  216), 
still,  in  order  to  make  the  owners  of  the  steamtug,  and, 
through  them,  the  tug  herself,  liable  to  respond  in  this 
case,  it  is  necessary  that  the  libellants  should  show 
knowledge  by  or  notice  to  those  in  charge  of  the  tug  at 
the  time,  that  they  were  committing  a  wrongful  act. 
(Sherwood  v.  Hall,  above  cited ;  Gutting  v.  S^abury,  1 
Sprague,  622,  526 ;  The  Platina,  21  Law  Beporter,  397  to 
400.)  The  libel  alleges  no 'Other  knowledge  or  notice  ex- 
cept that  what  was  done  by  the  tug  was  done  against  the 
prohibition,  warning  and  remonstrance  of  the  officers  in 
charge  of  the  ship  at  the  time ;  and  the  libellants  have, 
by  testimony,  sought  to  prove  such  allegation  as  to  pro- 
hibition, warning  and  remonstrance.  The  gist  of  the 
action  is  that  the  seamen  were  withdrawn  from  the 
power  of  the  officers  of  the  ship,  by  the  tug,  by  abduc- 
tion. This  requires  that  a  wrongful  purpose  should  be 
brought  home  to  those  in  charge  of  the  tug.  I  think  the 
libellants  have  failed  to  make  out  affirmatively  such 
wrongful  purpose,  or  to  show  knowledge  by  or  notice  to 
the  persons  managing  the  tug,  that  the  departure  of  the 
seamen  was  against  the  will  of  those  in  charge  of  the 
ship.  Even  if  it  be  conceded  to  be  proved  that  the  tug 
was  hailed  from  the  ship  not  to  come  to  the  ship,  still,  it 
is  not  shown  that  the  hail  was  understood  by  the  tug,  or 
that  any  reply  was  made  to  it,  indicating  that  it  was 
understood. 

I  do  not  think  a  case  like  the  present  falls  within  the 
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classes  of  cases  where  a  vessel  and  her  owners  are  held 
responsible,  as  in  cases  of  collision  and  injuries  from 
negligent  acts  and  omissions  of  duty,  for  the  torts  of 
those  placed  in  charge  of  the  vessel,  in  acts  relative  to 
the  service  of  the  vessel,  and  within  the  scope  of  their 
employment.  It  is  an  essential  element  of  a  case  like 
this,  that  there  should  be  wilfulness  and  a  wrongful  pur- 
pose, and  not  merely  negligence,  inferable  more  or  less 
from  the  consequences  of  the  act  or  omission  alleged. 

The  fact  that  the  owners  of  the  tug  procured  her  re- 
lease from  seizure  by  bonding  her  after  her  arrest  in  this 
suit,  is  urged  as  an  adoption  and  approval  by  them  of 
the  acts  of  those  in  charge  of  the  tug.  It  can  have  no 
such  effect,  even  though  the  bonding  took  place  after 
the  libel  was  filed.  The  exercise  of  the  right  or  privilege 
of  bonding  a  vessel  seized,  in  no  manner  concludes  or 
prejudices  the  owner  in  respect  to  the  merits  of  the  cause 
of  action.  And,  in  this  case,  >even  if  the  acts  were  to  be 
regarded  as  those  of  the  owners  as  personally  prei^ent, 
such  acts  would  equally  have  to  be  shown  to  have  been 
done  wilfully  and  with  a  wrongful  purpose. 

The  libel  is  dismissed,  with  costs. 

E.  C.  Benedict^  for  the  libellant. 

Beebe^  Dtmohue  ds  Codke^  for  the  claimants  and  re- 
spondents. 


MARCH,  1871.  67 


The  Steam  Propeller  Belle. 


MARCH,  1871. 

THE  STEAM  PKOPELLEE  BELLE, 

Stipulation  fob  Value. — Intbbest. — Rulbs  of  Coubt. 

A  stipulation  for  value  was  giTen,  on  the  discharge  of  a  TeBsel  from  custody,  fix- 
ing ber  value  at  $1,760,  and  containing  an  agreement  that^  "  in  case  of  default 
or  cootumacy  on  the  part  of  the  claimant  or  his  surety,  execution  far  the  above 
eanount  may  issue,  Ac"  The  stipulation  bore  a  heading,  that  it  was  "  entered 
.No  pursuant  to  the  rules  and  practice  of  the  Court."  A  decree  being  after- 
wards entered  against  the  Yessel  for  $3,767  29,  the  libellant  claimed  to  be  en- 
titled to  recover  interest  oa  the  $1,750,  at  the  rate  of  6  per  cent,  from  the  date 
of  the  stipulation  : 

Beld,  that  ^e  terms  of  the  stipulation  made  the  rules  of  the  Court  a  part  of  the 
contract ;  and  that,  under  the  provisions  of  Rule  71,  interest  on  its  amouatfrom 
its  date  must  be  paid,  in  addition  to  the  $1,750. 

This  Rule,  and  the  fact  that  it  is  made  a  part  of  the  stipulation,  is'  not  noticed  in 
the  ease  of  The  Ann  Caroline  (2  Wall,  688),  which  would  seem  to  hold  the  con- 
trary view. 

BiiATGHFOBD,  J.  In  this  case,  a  libel  in  rem  was  filed 
against  the  steam  propeller  Belle  on  the  8th  of  Novem- 
ber, 1869.  The  vessel  having  been  taken  into  the  cus- 
tody of  the  marshal  under  process,  and  a  claim  to  her 
having  been  filed,  the  claimant  and  a  surety  executed,  on 
the  14th  of  December,  1869,  a  stipulation,  which  recites 
the  filing  of  the  libel,  and  that  appraisers  had  been  ap- 
pointed, and  that  they  had  filed  their  report,  fixing  the 
value  of  the  vessel  at  $1, 750,  and  then  proceeds  as  fol- 
lows: *^And  the  parties  hereto  hereby  consenting  and 
agreeing,  that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimant  or  his  surety,  execution  for  the 
above  amount  may  issue  against  their  goods,  chattels, 
and  lands,  now,  therefore,  the  condition  of  this  stipula- 
tion is  such,  that  if  the  stipulators  undersigned  shall  at 
any  time,  upon  the  interlocutory  or  final  order  or  decree 
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of  the  said  District  Court,  or  of  any  appellate  Oonrt  to 
which  the  above  named  suit  may  proceed,  and  upon  no- 
tice of  such  order  or  decree  to  Beebe,  Donohue  &  Oooke, 
Esquires,  proctors  for  the  claimant  of  said  steam  propel- 
ler, abide  by  and  pay  the  money  awarded  by  the  final 
decree  rendered  by  the  Oourt  or  the  appellate  Oourt,  if 
any  appeal  intervene,  then  this  stipulation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue."  This  stip- 
ulation is  headed  thus:  ''Stipulation  for  value  entered 
into  pursuant  to  the  rules  and  practice  of  this  Oourt/' 
On  the  execution  and  filing  of  this  stipulation,  and  of  a 
stipulation  for  costs  in  the  sum  of  $250,  the  vessel  waa 
released  from  custody.  On  the  1st  of  November,  1870,  a 
decree  was  entered  for  the  libellant,  for  $3,767  29  dam- 
ages and  $114  30  costs.  The  libellant  insists  that  she  is 
entitled  to  recover,  on  the  stipulation  for  value,  interest 
on  the  $1,750  at  the  rate  of  Hx  per  cent,  per  annvmy 
from  the  date  of  the  stipulation,  December  14th,  1869. 
This  claim  is  made  under  Bule  71  of  this  Oourt,  which  is 
as  follows :  ''In  all  cases  where  a  judgment  or  decree  is 
entered  on  a  bond  or  stipulation  filed  with  tlie  clerk  for 
the  appraised  or  agreed  value  of  any  property  libelled  in 
this  Oourt,  the  clerk  shall  receive,  in  addition  to  the 
amount  of  the  bond,  interest  at  the  rate  of  «ix  per  cent, 
per  amvwm^  for  the  time  which  shall  intervene  between 
the  entry  of  the  judgment,  or  date  of  the  stipulation,  and 
the  day  when  the  money  shall  be  paid  into  Oourt."  The 
claimant  contends  that  the  libellant  is  not  entitled  to 
interest  at  such  rate  on  the  $1,750,  "  except  after  decree," 
intending,  probably,  the  date  of  the  decree  entered  on 
the  stipulation. 

Bule  71  contemplates  that  there  shall  be  a  decree  on 
the  stipulation.  Such  decree  is  provided  for  by  Rule  144, 
under  which,  if  the  decree  in  the  cause  is  not  fulfilled  or 
satisfied  in  ten  days  after  notice  to  the  proctor  of  the 
party  against  whom  it  is  rendered,  and  the  sureties  of 
such  party  show  no  cause,  after  notice,  against  the  per- 
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formance  of  the  engagement  of  their  stipulation,  a  sum* 
mary  decree  is  to  be  rendered  against  them  on  their  stip- 
ulations, and  execution  is  to  issue.  In  the  present  case, 
such  summary  decree  against  the  stipulators  has  been 
entered.  The  words  "  entry  of  the  judgment,"  in  Eule  71, 
mean,  entry  of  the  judgment  or  decree  on  the  stipula* 
tion,  and  not  the  entry  of  the  main  decree  in  the  cause. 
When  a  judgment  or  decree  is  entered  on  the  stipulation, 
and  is  so  entered  after  the  date  of  the  stipulation,  I  think 
that,  under  Bule  71,  interest  at  the  rate  named  in  that 
Bule,  on  the  amount  of  the  stipulation,  from  the  date  of 
the  stipulation,  must  be  paid,  in  addition  to  the  amount 
of  the  stipulation.  The  stipulation  must  be  regarded  as 
haying  been  entered  into  in  view  of  the  provisions  of  Bule 
71,  which  was  in  existence  when  the  stipulation  was  en- 
tered into.  This  view  does  not  conflict  with  the  principle 
decided  in  the  case  of  The  Ann  Caroline  (2  Wallace^  538,) 
that,  in  a  suit  in  rem^  the  stipulator,  being  a  surety,  can- 
not be  made  liable  beyond  the  terms  of  his  contract,  or 
beyond  the  extent  of  the  obligation  expressed  in  his  stip- 
ulation, according  to  its  plain  and  obvious  meaning. 
On  the  contrary,  I  think  the  stipulators  in  this  case  are 
liable  for  the  interest,  because  it  is  within  their  contract. 
It  is  a  part  of  their  stipulation,  on  its  face,  that  it  is  en- 
tered into  ''  pursuant  to  the  rules  "  of  this  Court.  This 
makes  Bule  71  a  part  of  the  contract.  The  fact  that  such 
Bule  was  part  of  the  contract  in  the  stipulation  in  the 
case  of  The  Ann  Caroline  does  not  seem,  from  the  report 
of  that  case,  to  have  been  brought  to  the  attention  of  the 
Supreme  Court.  The  decision  in  that  case  was  put  upon 
the  ground  that  the  agreement  in  the  stipulation,  that 
execution  might  issue  for  "the  above  amount,"  could 
only  mean,  for  an  amount  no  greater  than  the  amount 
before  expressed  in  the  stipulation  as  the  agreed  amount 
of  the  value  of  the  libelled  vessel.  The  question  as  to 
interest,  under  Bule  71,  was  not  raised.  In  view  of  that 
Bule,  the  words  "  the  above  amount,"  in  the  stipulation 
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in  this  case,  mast  be  held  to  mean  the  amount  of  the 
appraised  value  of  the  vessel,  $1,750,  as  a  principal  sum, 
subject  to  the  provision  of  Bale  71  as  to  interest  thereon. 
Moreover,  the  literal  language  of  the  stipulation  would 
limit  the  liability  to  $1,750  in  any  event,  without  interest 
even  after  a  decree,  under  Bule  144,  against  the  stipula- 
tors. There  is  no  ground  for  imposing  interest,  even 
after  a  decree,  unless  Bules  71  and  144  are  to  be  regarded 
as  forming  part  of  the  contract  of  the  stipulators. 

James  K.  HiUj  for  the  libellant. 

Beebej  Donohue  <k  Cookej  for  the  claimant. 
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Wharf AOB. — Maritimb  Libn. — Jurisdiction. 

There  is  a  maritime  lien  upon  a  domeatic  vessel  for  wharfage,  which  is  enforce- 
able io  the  admiralty. 

The  jorisdiction  of  the  admiralty  depends  upon  the  subject  matter  alone. 

A  contract  for  the  wharfage  of  a  canal-boat  is  a  maritime  contract 

The  maritime  law  implies  a  lien  on  the  ship  from  every  lawftJ  contract  of  the 
master,  made  for  the  benefit  of  the  ship. 

The  mle  of  the  case  of  The  General  Smith  (4  Wheat.  431),  is  not  one  to  be  ex- 
tended, 

A  wharfinger  is  not  a  material  man. 

l^atnre  of  a  maritime  lien  considered. 

Benedict,  J.    This  is  a  proceeding  in  rem  to  enforce  a 

lien  for  wharfage  against  the  canal-boat  Kate  Tremaine. 

It  is  admitted  that  the  vessel  in  question  was  em- 
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ployed  in  transporting  freight  between  the  cities  of  New 
York,  Brooklyn,  and  Albany,  in  the  State  of  New  York, 
and  Jersey  City,  in  the  State  of  New  Jersey.  That,  in 
the  conrse  of  snch  employment,  she  was  moored  at  the 
libellant's  wharf,  on  the  Brooklyn  side  of  the  East  river, 
and  there  discharged  cargo,  whereby  t|ie  libellant  be- 
came entitled  to  the  wharfage  now  sought  to  be  recov- 
ered. It  is  also  admitted  that  the  vessel  was  then  owned 
by  a  citizen  of  the  State  of  New  York,  and  was  enrolled 
in  that  State,*  and  that  she  has  no  masts  nor  sails,  nor 
any  motive  power  of  her  own.  * 

Upon  these  admitted  facts,  the  libellant  asks  for  a 
decree,  while  the  claimants  deny  that  the  vessel  became 
subject  to  a  lien  by  reason  of  the  facts  admitted,  and 
deny  the  jurisdiction  of  the  Oourt. 

The  amount  involved  is  insignificant,  and  the  action 
is  conceded  to  have  been  brought  to  obtain  a  decision  of 
this  Court  upon  the  points  of  law  involved. 

The  question  of  admiralty  jurisdiction  has  been  so 
variously  treated,  and  at  one  time  and  another  deter- 
mined upon  such  diflferent  grounds,  that  its  constant 
presentation  is  not  to  be  wondered  at ;  and  when  the 
tenor  and  scoi>e  of  the  recent  decisions  of  the  Supreme 
Court  upon  this  subject  are  considered,  no  objection  can 
well  be  made  if  many  cases,  supi)08ed  to  be  settled,  are 
now  deemed  open  for  re-examination.  This  condition  of 
the  law  is  doubtless  the  occasion  of  the  present  action. 

It  is  a  proceeding  in  rem^  founded  upon  a  contract, 
which,  in  view  of  the  well-known  usages  of  navigation, 
must  be  presumed  to  have  been  made  by  the  master  of 
tiie  vessel,  with  the  assent  of  the  owners,  but  in  their 
absence. 

Is  the  contract  such  as  may  hb  taken  cognizance  of 
by  a  Court  of  admiralty  ? 

In  considering  this  question,  we  are  no  longer  com- 
pelled to  determine  the  extent  of  the  moon's  influence 
upon  the  waters  of  New  York  harbor ;  nor  whether  these 
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waters  be  salt  or  fresh  ;  nor  whether  the  vessel  was  en- 
gaged in  foreign  commerce  or  commerce  among  the 
States ;  por  whether  the  waters  on  which  she  sailed  be 
navigable  from  the  sea  by  vessels  of  ten  tons'  burthen. 
A  local  law  of  the  State  is  not  now  a  necessary  feat- 
ure. There  is  no  longer  any  statute  of  1845,  or  any 
limitation  of  the  Act  of  1789,  to  be  considered*  All 
these  features,  which  have  sometimes  been  held  to  be 
controlling,  are  now  immaterial.  Kow,  the  jurisdiction 
depends  upon  the  subject  matter  alone,  'and  we  have 
only  to  inquire  whether  the  contract  in  question  relates 
to  navigation.  If  the  matter  thereof  appertains  to  navi- 
gation, it  is  in  ]aw  a  maritime  contract,  and  no  Court  of 
admiralty  can  refuse  to  adjudicate  upon  it. 

A  wharf  is  a  necessity  of  modem  navigation,  and  of 
navigation  alone.  The  sole  object  of  its  erection  is  to 
facilitate  the  transportation  of  passengers  and  freight 
upon  navigable  waters.  Its  form  and  mode  of  construc- 
tion is  determined  by  the  element,  and  its  use  is  always 
connected  with  the  vessels  on  that  element.  ^'  Piera  are 
an  incident  to  the  river,  and  necessary  to  enjoy  it'* 
(Nelson,  J.,  13  JTow.  Pr.  JR.  651) — so  necessary,  indeed, 
that,  by  general  law,  every  vessel  has  a  license  to  use, 
for  her  safety  or  convenience,  any  public  wharf  on 
navigable  waters,  upon  paying  reasonable  wharfage. 
And  this  use  is  so  much  a  matter  of  general  concern, 
that,  upon  grounds  of  public  policy,  the  rates  of  wharf- 
age are  usually  regulated  by  statute.  The  money  paid 
for  the  aid  to  the  vessel  in  her  business,  which  she  de- 
rives from  the  use  of  the  wharf,  is  not  rent,  but  wharf- 
age (Nelson,  J.,  Nichol  v.  Gardner,  13  Wend.  291).  It 
may  become  du%,  although  no  cargo  be  discharged  from 
the  vessel  upon  the  wharf,  or  taken  from  the  wharf  on 
board  the  vessel.  It  may  be  chargeable  for  a  vessel  not 
attached  to  the  wharf  at  all,  but  only  to  other  vessels 
which  are  so  attached.  The  object  for  which  a  wharf  is 
erected,  the  character  of  the  benefits  derived  from  its 
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use — i.  «.,  the  safety  and  conyenience  of  the  ship  and 
the  natore  of  the  business  thereby  advanced— seem 
clearly  to  characterize  the  contract  of  the  wharfinger  as 
<me  appertaining  to  navigation.  It  is  appurtenant  to  no 
other  class  of  business. 

Nor  is  the  character  of  the  contract  at  all  changed  by 
the  circumstan<5^9  here  appearing,  that  the  vessel  deriv- 
ing the  benefit  is  without  masts  or  sails,  or  other  motive 
power  of  her  own.  A  ship  has  no  motive  power  of  her 
own.  She  navigates  by  the  aid  of  a  power  outside  her- 
self, which  she  avails  herself  of,  for  the  most  part,  by 
means  of  her  sails.  The  canal-boat  has  no  sails,  but  she 
has  her  tow-lines,  and  when  thereby  she  avails  herself  of 
the  i>ower  of  a  tug,  as  in  the  present  case,  she  as  really 
and  truly  navigates  as  does  the  ship,  and  becomes  liable 
to  many  of  the  peculiar  vicissitudes  which  attend  a  ship. 

Such  a  craft  is  within  the  meaning  of  the  phrase 
*^  navires  et  autres  batiments  de  mer,"  used  in  the  Oode  de 
Oommerce,  which  is  held  to  include  all  craft  used  for 
navigation,  of  whatever  tonnage.  The  character  of  the 
vehicle  is  tested  by  the  employment  for  which  it  is  in- 
tended, rather  than  by  its  form  or  capacity  (Beda/rridSj 
Cam.  de  Code,  Book  2,  Vol.  1,  p.  63).  The  word  '*ship," 
as  used  in  the  Act  extending  the  jurisdiction  of  the 
English  admiralty  (12  Vict.  cap.  10),  is  declared  by  the 
Act  to  include  any  description  of  vessels  used  in  naviga- 
tion, not  proi>elled  by  oars. 

If  this  were  a  stationary  construction,  and  incapable 
of  making  voyages  with  passengers  or  freight,  it  would 
be  otherwise  ;  but  it  would  be  absurd,  at  this  day,  to  say 
that  the  immense  business  which  is  now  carried  on  in 
such  boats  and  barges,  is  not  navigation,  because  of  the 
form  of  the  vessels  used — vessels  which,  in  size,  cost,  and 
capacity,  as  instraments  of  commerce,  far  surpass  the 
petty  craft  out  of  whose  necessities  the  maritime  law 
originally  sprung.  (See  case  of  The  Northern  Belle,  9 
Wal.  526). 
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Beason  and  sense,  therefore,  demand  that  the  con- 
tract in  question  be  classed  as  a  maritime  contract.  This 
character  of  the  contract  is  in  no  wise  modified  by  the 
circumstance  that  the  rate  of  wharfage  is  fixed  by  law. 
The  same  is  true  of  pilotage,  and  still  the  character  of 
the  contract  remains  unchanged.   (10  Pet.  119.) 

From  an  early  period,  wharfage  demands  have  beeu 
treated  as  one  class  of  the  well-recognized  maritime  de- 
mands, regulated  by  maritime  codes,  and  enforced  by 
maritime  Courts.  They  were  so  treated  under  the 
regime  ot  the  Marine  Ordinance— an  ordinance  which, 
upon  its  promulgation,  became  the  common  maritime 
code  of  the  commercial  world.  The  spirit  and  main 
features  of  the  Ordinance  were  perpetuated  in  the  Code 
de  Commerce,  in  which  wharfage  was  advanced  from  a 
place  in  the  6th  class  of  liens,  which  was  its  position 
under  the  Ordinance,  to  a  place  in  the  2d  class  in  order 
of  payment.  The  reason  assigned  for  the  change  is, 
that  wharfage  is  inseparable  from  the  ship,  and  incurred 
for  the  benefit  of  all  interested  therein. 

Besides  these  ancient  rules,  to  which  we  are  most 
properly  referred  by  the  Supreme  Court,  as  affording 
authority  for  the  decisions  of  to-day  (The  Maggie  Ham- 
mond, 9  Wai.  452),  there  are  high  modem  authorities  to 
the  same  effect. 

'  The  words  of  the  Constitution,  "all  cases  of  admi- 
ralty and  maritime  jurisdiction,"  certainly  cannot  be 
considered  as  intending  to  exclude  any  cases  then  ac- 
knowledged to  be  within  that  jurisdiction,  as  exercised 
in  the  colonies  at  the  time  the  Constitution  was  framed. 
m^lSl      fi!  ""^A^^  ^^^^^«*  admiralty  Courts  is  conse- 

VTo^n^\7T^'  f  '^^  Vice-Admiralty  Court  of  the 

^oT^Zl^^^^^  ^*^^^*^  *°^l^^ded  Maine  and 

Nova  Scotia,  and  was,  doubtless,  the  leading  province  in 
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matters  of  maritime  layr,  there  is  to  be  found,  in  regular 
entry,  an  action  in  rem^  like  the  present,  to  recover 
wharfage.* 

So,  too,  in  the  early  practice  of  the  admiralty  Oourts 
under  the  Gonstitution,  the  same  jurisdiction  is  found 
to  have  been  exercised.  In  the  case  of  The  ship  New 
Jersey  (1  Pet.  Ad.  228),  the  established  practice  of  the 
Court  is  stated  to  be  generally  to  refer  demands  of  ma- 
terial men  on  a  domestic  vessel  to  State  jurisdictions,  if 
the  owner  be  resident  at  the  place  of  the  contract  (see 
note,  2  Fet.  Ad.  p.  480),  but  to  allow  demands  for  wharf* 
age.  Judge  Story,  in  the  case  of  The  ship  Jerusalem, 
(reported  as  JEx  parte  Lewis,  2  QnU.  483),  at  an  early  day, 
declared  that  wharfage  accommodations  are  indispens* 
able  for  the  preservation  of  the  vessel,  and,  therefore, 
the  wharfinger  has  a  lien,  which  must  necessarily  be  con- 
sidered to  be  a  privileged  lien,  having  priority  over  bot- 
tomry. To  these  must  be  added  the  high  authority  of 
Judge  Ware  (The  Phebe,  Ware,  p.  360),  and  the  case  of 
The  McDonough  (QUpin^  103),  and,  finally,  the  author- 
ity of  the  Supreme  Court,  in  the  case  of  The  St.  Jago  de 
Cuba  (9  Wheat,  p.  418),  where  wharfage  is  treated  as  a 
maritime  demand,  and  is  declared  to  be  ^^  certainly  good 
against  all  the  world." 

It  must,  accordingly,  be  held,  on  principle  and  au- 
thority, that  the  demand  in  -question  is  maritime  in  its 
character,  within  the  meaning  of  the  Constitution,  and, 
accordingly,  within  the  jurisdiction  of  the  District 
Courts.  The  contract  being  maritime,  and  made  by  the 
master  for  the  advantage  and  safety  of  the  vessel,  it  is 
within  the  rule  of  the  maritime  law,  which  implies  a  lien 
upon  the  ship  from  every  lawful  contract  of  the  master, 
made  for  the  benefit  of  the  ship.    I  know  of  no  principle 

*  For  the  fact  here  stated  I  am  indebted  to  an  argument  upon  the  question  of 
admiralty  jurisdiction,  over  a  contract  of  insurance,  prepared  and  submitted  to 
the  Supreme  Court,  by  F.  GL  Loring,  Esq.,  of  Boston. 

Bt.  Vol.  V.— 5 
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of  the  maritiiiie  law  which  will  permit,  nor  any  binding- 
authority  which  should  comi>6l  me  to  deny  a  lien  to 
such  a  creditor  as  the  present.  Certainly,  if  a  lien  be 
given  to  any  one  dealing  with  the  vessel,  it  should  be  to 
the  wharfinger,  for,  under  ordinary  circumstances,  he 
has  no  option,  but  must  render  the  service,  because  the 
law  gives  a  license  to  the  vessel  to  use  the  wharf.  In 
such  a  case  common  justice  requires  it.  And  so  is  the 
weight  of  authority.  The  maritime  codes  and  decided 
cases,  already  cited,  all  recognize  the  existence  of  the 
lien.  In  the  case  of  The  St.  Jago  de  Cuba,  the  Supreme 
Court  expressly  recognize  it,  and  hold  a  {layment  on  ae* 
count  to  be  appropriated  to  this  item,  because  it  carried 
alien. 

It  is  said,  however,  that  tUs  is  a  domestic  vessel.  So 
was  the  St.  Jago  de  Cuba ;  and  my  researches,  so  far  as 
I  have  been  able  to  extend  them,  have  failed  to  discover, 
in  the  maritime  law,  any  general  distinction  between 
foreign  and  domestic  vessels,  in  respect  to  demands  like 
this.  No  such  distinction  appears  in  the  Consulato  del 
Mare,  which  was  not  a  local  enactment,  but  a  declaration 
of  the  maritime  law,  as  then  recognized  by  all  maritime 
nations.  The  Marine  Ordinance  made  no  such  distinc- 
tion, nor  did  the  Code  de  Commerce.  Even  the  English 
common  law  Courts  conceded  that,  by  the  maritime  law, 
a  lien  followed  every  contract  of  the  master,  made  f<^ 
the  benefit  of  the  ship.  The  same  result '  has  attended 
the  research  of  counsel  of  out  own  day,  learned  in  the 
law  (O'Connor's  Arg.  20  How.  394 ;  see,  ^Iso,  Wood- 
bury, J.  in  Waring  v.  Clark,  5  Haw.  475). 

In  cases  of  tort,  of  damage  arising  from  the  negli> 
gence  of  the  master,  which  the  owners  cannot  prevent, 
no  such  distinction  has  ever  been  made.  There  the 
liability  of  the  owner,  and  of  the  ship,  are  declared  con- 
vertible terms  (The  China,  7  Wdl.  66).  Why  is  there 
not  the  same  rule  in  cases  of  contracts  of  the  master, 
to  which  the  owners  assent  ? 
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But  the  case  of  The  General  Smith,  and  cases  which 
have  followed  it,  are  cited. 

The  results  which  have  attended  the  doctrine  declared 
in  the  case  of  The  General  Smith,  will,  I  judge,  be  con- 
ceded not  to  have  been  sufficiently  beneficial  to  call  for 
any  extension  of  the  rule  of  that  case.  It  has  given 
rise  to  numerous  attempts  to  create  State  admiralty  pro- 
ceedings, framed  for  no  other  purpose  than  to  avoid  its 
effect,  and  which  have  proved  to  be  snares,  (see  1  Ben. 
p.  155,  note.)  Taken  in  connection  with  other  subsequent 
cases,  it  has  compelled  the  decision,  that  a  maritime  lien 
may  exist  without  any  right  to  a  proceeding  in  rem^  (The 
Bark  Harrison,  Hoffman^  J.  Sept.  26, 1870.)  It  declares 
an  exceptional  doctrine,  which  is  at  war  with  all  the 
analogies  of  the  maritime  law,  and  which  has  been  con- 
tinually assailed  as  without  support  in  authority,  and 
without  foundation  in  reason,  and  which,  I  think,  must 
in  fairness  be  said  to  have  failed  to  secure  a  resting- 
place  in  the  maritime  law  of  America.  It  belongs 
elsewhere,  for  the  maritime  law  deals  not  with  local  laws. 
''The  truth  is,  that  the  admiralty  and  maritime  juris- 
diction of  the  Courts  of  the  United  States  given  by  the 
Oonstitution,  covers  not  merely  the  cognizance  of  the 
case,  but  the  jurisprudence  and  principles  by  which  it  is 
to  be  administered.  It  covers  the  whole  maritime  law 
applicable  to  the  case  in  judgment,  without  the  slightest 
dependence  upon  or  connection  with  the  local  jurisr 
prudence  of  the  State  on  the  same  subject.''  (Story,  J. 
The  Bark  Qbusan,  2  Staryy  464 ;  see,  also,  Pardesms^ 
frdmina/ry  chapter,  p.  4.)  Says  Judge  Woodbury  (5 
Sow.  475,  Waring t?.  Clarke),  "The  civil  law  gives  a  lien 
on  domestic  vessels,  but  the  Supreme  Court  has  not  felt 
justified  in  doing  so  without  a  statute,  became  not  done  in 
jEngland.''  And,  according  to  Dr.  Bell  (1  BdFs  Com.  527), 
the  rule  was  a  deviation  in  England  from  the  maritime 
nile  prevailing  in  other  nations,  which  proceeded  rather 
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from  peculiar  notions  of  jurisdiction  than  from  any  gen- 
eral principles  of  law  or  experience. 

These  peculiar  notions  of  jurisdiction  have  at  last 
been  expelled  from  the  jurisprudence  of  America,  and 
the  opinion  is  widely  expressed,  that  their  oflFspring 
should  follow  them.  The  Courts  will  then  be  relieved 
from  the  necessity  of  holding  that  the  residence  of  the 
ship  owner,  which  is  considered  immaterial  as  aflfecting 
the  master's  contracts  of  affreightment,  or  his  contracts 
with  the  tug,  or  the  pilot,  or  the  crew,  becomes  all  at 
once  very  material,  when  his  contract  is  for  the  food  of 
the  master,  pilot  and  crew ;  and  it  will  then  no  longer 
be  necessary  judicially  to  declare  that  the  New  York 
owner,  if  he  conclude  to  sleep  and  vote  in  Jersey  City, 
thereby  transforms  his  vessel  to  a  foreign  ship.  Cer- 
tainly, it  is  no  time  to  extend  such  a  doctrine. 

Thus  far,  this  doctrine  has  been  applied  by  the  Su- 
preme Court,  only  to  the  contracts  of  material  men. 
The  present  is  not  the  case  of  a  material  man,  but  of 
a  wharfinger.  A  wharfinger  is  not  a  material  man. 
His  demand  is  of  a  diderent  character,  and  is  given  a 
different  rank  in  the  order  of  payment.  This  has  been 
several  times  adjudged  (The  Highlander,  BettSj  J. 
MSS. ;  Davis  v.  Child,  Dames  B.  31,  74;  The  Asa  E. 
Swift,  Newberry  B.  354).  The  Supreme  Court,  in  pass- 
ing upon  the  demand  of  Despreux,  in  the  case  of  The 
St.  Jago  de  Cuba,  adjudicated  upon  a  claim  for  wharf- 
age as  differing  from  the  claim  of  a  material  man. 

I  therefore  conclude  that,  according  to  the  maritime 
law,  an  implied  lien  upon  this  vessel  was  created  by  the 
contract  of  the  master  with  the  wharfinger,  and  the 
contract  being  maritime,  the  right  to  a  proceeding  in 
rem  follows  of  course.  (Davis  v.  Child,  Dames,  78.)  A 
lien  being  implied  by  law,  it  is  regarded  as  in  effect  an 
element  of  the  original  contract  (The  Maggie  Ham- 
mond, 9  Wal.  450),  and  it  must  be  admitted,  that  when 
such  a  lien  exists,  a  proceeding  m  rem  may  be  had 
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(Harmer  t?.  Bell,  The  Bold  Buccleugh,  7  Moore  P.  C. 
269).  The  sole  object  of  a  proceeding  in  rem^  is  to  give 
effect  to  a  maritime  lien  (The  Mayurka,  2  Curt.  77). 
It  is  a  proceeding  peculiar  in  character,  and  haying 
effects  not  attainable  by  any  other  form  of  proceeding 
(The  young  Mechanic,  2  Cvrt.  412).  It  cannot  be  truly 
said  to  be  simply  a  remedy,  but  becomes  part  of  the 
contract— a  substantial  right — of  which,  if  a  party  be  de- 
prived, he  in  effect  loses  his  lien. 

A  maritime  lien  is  a  jus  in  re.  It  is  an  appropriation 
of  the  thing,  made  by  the  law,  to  the  end  that  debts  of 
a  certain  class  be  always  secured.  It  is  not  a  secu- 
rity collateral  to  the  liability  of  the  owner,  but  a  special 
property  in  the  ship,  which  practically  can  be  realized  in 
no  other  way  than  by  a  proceeding  in  rem  against  the 
ship;  and  the  liability  of  the  ship  was  originally  the 
primary  liability,  the  liability  of  the  owner  being  merely 
incidental  to  his  ownership  (The  Phebe,  Wa/re^  371). 
This  special  property,  when  once  acquired,  it  has  been 
held  not  competent  for  a  Oourt  to  impair  or  take  away 
(The  Peronia,  17  L.  T.  B.  622). 

Says  the  Supreme  Oourt,  * '  The  contract  being  mari- 
time,  over  which  admiralty  Courts  have  jurisdiction, 
consequently,  either  party  may,  in  a  proper  case,  en- 
force his  lien  by  a  proceeding  in  rem "  (The  Eddy,  5 
Wal.  494). 

The  lien  and  the  proceeding  are  spoken  of  as  one 
thing  in  the  case  of  The  St.  Lawrence  (1  Black.  522).  I 
know  of  but  a  single  instance,  in  which,  as  it  may  perhaps 
be  said,  the  right  to  a  proceeding  in  rem  has  been  cut 
off  by  statute  from  a  maritime  lien.  That  is,  the  Act  of 
July  20, 1846  (9  Stat,  at  Large,  p.  38),  which  forbids  a  libel 
against  a  canal-boat  for  wages,  and  by  strong  implica- 
tion admits  the  liability  of  such  vessels,  in  the  absence 
of  a  statute,  to  be  proceeded  against  in  rem  upon  their 
maritime  contracts. 

Inasmuch  as  the  wharfinger  is  not  within  the  designa- 
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tion  of  a  material  man,  of  course  the  12th  Admiralty  Bule 
of  the  Supreme  Court  a^  amended  is  not  applicable 
here.  That,  by  its  terms,  related  only  to  material 
men.  If  this  were  not  so,  it  might  be  diflBicult  to 
uphold  the  rule  as  valid  in  a  case  like  this.  As- 
suming the  correctness  of  my  position  that,  by  the 
maritime  law,  the  libellant  has  a  lien  on  this  vessel,  and 
a  consequent  right  to  a  proceeding  in  rem,  it  might  be 
doubted  whether  the  power  to  deprive  him  of  that  right 
by  rule  was  conferred  by  the  Acts  under  which  the  ad- 
miralty rules  are  promulgated.  Those  Acts  confer  only 
the  power  to  regulate  forms  and  modes  of  proceeding. 

The  principles,  rules  and  usages  which  belong  to 
Courts  of  admiralty,  as  contradistinguished  from  Courts 
of  law,  are  preserved  to  the  Courts  of  admiralty  by 
the  Act,  except  as  may  be  provided  by  Congress,  sub- 
ject to  regjulation  only  by  the  Supreme  Court,  not  to 
destruction.  Can  a  regulation  of  process  forbid  a  pro- 
ceeding in  rem  t  Can  such  a  proceeding  in  any  cause  of 
damages,  or  of  subtraction  of  wages,  be  forbidden  by 
a  regulation  of  process  ?  In  the  absence  of  any  pro- 
hibitory statute,  no  rule  of  Court  could,  in  my  opinion, 
destroy  the  right  of  this  libellant  to  his  proceeeding  in 
rem  against  the  vessel,  for  this  demand. 

I  have  thus  far  treated  this  proceeding  as  resting 
solely  upon  the  lien  given  by  the  general  maritime  law ; 
but  cases  of  this  class  present  another  aspect. 

By  the  law  of  the  State  of  New  York,  where  this  con- 
tract was  made,  it  is  provided,  that  a  lien  upon  a  ship 
shall  exist,  whenever  a  debt  shall  be  contracted  for  the 
wharfage  of  the  ship.  And  a  question  is  suggested  as  to 
the  effect  of  such  a  statute.  On  the  one  side,  it  is  said, 
the  statute  of  the  State,  if  it  have  any  legal  effect,  at- 
tached a  lien  to  a  maritime  contract.  If  that  be  so,  it 
creates  a  maritime  lien.  No  jus  in  re  attached  to  a  mari- 
time  contract  can  be  other  fhan  a  maritime  lien— and 
such  the  liens  on  ships,  attached  by  State  laws,  have  been 
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held  to  be  (The  Young  Mechanic,  2  Cwrt.  410 ;  The  Hull 
of  a  If  ew  Ship,  Dames^  201).  But  a  State  statute  of  that 
nature  is  void.  **  State  legislatures  have  no  authority 
to  create  a  maritime  lien  "  (The  Belfast,  7  Wdl.  p.  644 ; 
The  Propeller  Dubuque,  Chicago  Leg.  News^  VoL  III, 
p.  145). 

On  the  other  hand,  it  is  said,  if  by  the  law  of  the 
place  where  this  contract  was  made,  a  security  was 
created,  by  force  of  the  law,  it  became  part  of  the  con- 
tract. Therefore,  it  must  travel  with  the  contract  wher- 
ever it  shall  be  enforced.  The  contract  may  be  lawfully 
enforced  in  this  Gourt,  and  this  Oourt  cannot  sever  from 
it  the  security  on  which  the  creditor  relied  under  the  law. 
^'If  the  cause  is  a  maritime  cause,  subject  to  admiralty 
<K>gnizance,  jurisdiction  is  complete  over  the  person  as 
well  as  the  ship.  It  must  in  its  nature  be  complete,  for 
it  cannot  be  confined  to  one  of  the  remedies  on  the 
contract,  when  the  contract  itself  is  within  its  cog- 
nizance "  (The  New  Jersey  Steam  Ifavigation  Oo.  v. 
Merchants*  Bank,  6  How.  392,  !N'eIson,  J. )  To  say,  then, 
that  in  this  Oourt  the  lien  cannot  be  enforced,  is  to 
say,  that  a  State  cannot  attach  a  lien  to  a  maritime  con- 
tract. But  such  a  power  has  already  been  conceded  by 
the  Supreme  Oourt,  down  to  the  case  of  the  Belfast  (7 
Wd.  633),  and,  as  it  is  further  argued,  if  the  State  stat- 
ute be  valid  for  this  purpose,  its  legal  effect  cannot 
be  nullified  in  this  Oourt  for  reasons  of  expediency. 
If  the  lien  be  lawfully  attached  to  the  contract,  the 
contract  cannot  be  mutilated  by  a  refusal  of  process. 
Auch  must  be  the  effect  of  a  denial  of  process  in  rem  in 
a  Oourt  of  admiralty,  for  as  between  the  creditor  and 
the  vessel  the  process  in  rem  is  the  only  possible  method 
of  deriving  any  benefit  of  the  lien. 

Is  it  competent,  by  rule,  to  destroy  a  lien  which  has 
its  origin  in  the  law  ?  These  and  other  kindred  questions 
are  avoided  in  this  case,  by  treating  it  as  a  case  in  ad- 
miralty, dependent  upon  the  rules  of  the  maritime  law, 
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of  which  cases  Chief  Justice  Marshall  has  said :  "  A  case 
in  admiralty  does  not,  in  fact,  arise  under  the  Oonstttu- 
tion  and  laws  of  the  United  States.  These  cases  are  as 
old  as  navigation  itself,  and  the  law,  admiralty  and 
maritime,  as  it  has  existed  for  ages,  is  applied  'by  our 
Courts  to  the  cases  as  they  arise. " 

In  conclusion,  I  have  only  to  add  that  I  have  given 
to  this  case  full  consideration,  not  only  because  of  the 
importance,  in  many  aspects,  of  the  questions  involved, 
but  because  the  conclusion  to  which  I  have  arrived  is 
diflferent  from  that  announced  by  more  than  one  judge 
of  experience  and  ability  in  similar  cases  which  have 
formerly  arisen  in  this  harbor.  Since  those  decisionSj 
great  changes  in  the  law  have  taken  place,  and  I  am 
satisfied  that  the  decision  which  I  am  about  to  render,  is 
more  in  harmony  with  the  weight  of  authority  and  with 
the  principles  of  maritime  law  as  now  understood. 

A  decree  will  accordingly  be  entered  in  favor  of  the 
libellant,  but  without  costs.* 


MARCH,  1871. 

THE  CANAL-BOAT  W.  J.  WALSH. 

Towage. — Jurisdiction. — Lien. 

A  lien  exista  upon  a  canal-boat^  for  towage  seryicea  rendered  to  her  In  the  harbor 

of  New  York,  which  an  admiralty  Conrt  has  jurisdiction  to  enforce. 
What  is  a  maritime  contract,  considered. 

BBiirBBiOT,  J.  This  is  a  proceeding  in  rem  to  recover 
of  the  canal-boat  W.  J.  Walsh  the  amount  of  several 
towing  bills  due  the  owner  of  the  steam-tug  G.  H.. 

•  See  Brookman  v,  Hamill,  43  i^.  T.  Rep.  564. 
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Starback,  for  the  towage  by  that  tug  of  the  canal-boat, 
on  several  trips  from  Williamsbnrgh,  in  this  District,  to 
Elizabethport,  in  the  State  of  New  Jersey*  The  per- 
formance of  the  service  is  admitted,  and  the  amount  de- 
manded is  conceded  to  be  due.  But  it  is  set  up  that  the 
services  mentioned  in  the  libel  were  not  performed  on 
the  high  seas;  that  the  W.  J.  Walsh  is  not  a  sea* 
going  craft,  but  a  canal-boat,  without  masts,  sails,  rig- 
ging, or  anchor ;  that  she  has  no  means  of  propulsion, 
and  can  only  move  or  be  moved  by  power  not  belonging 
or  api>ertaining  to  her,  and  is  serviceable  only  by  being 
towed  by  steam  power :  by  reason  whereof,  it  is  con- 
tended that  this  is  not  a  case  of  admiralty  and  maritime 
jurisdiction. 

These  facts,  stated  in  the  libel  and  answer,  are  ad- 
mitted, and  the  case  is  to  be  disposed  of  upon  the  ques- 
tion raised  thereby. 

There  is  no  room  to  contend  that  the  towage  contracts 
set  up  in  the  libel  are  not  maritime  contracts.  A  mari- 
time contract  in  law,  as  now  understood,  is  any  contract 
which  necessarily  is  appurtenant  to  navigation,  such  as 
the  transportation  of  passengers  or  freight  on  navigable 
waters — or  the  navigation  of  vessels  on  such  waters — or 
supplying  the  necessities  of  vessels  used  on  such  waters. 
A  contract  to  furnish  the  motive  power  to  a  vessel  so 
used  is  of  the  same  class.  It  appertains  to  navigation, 
in  the  strictest  sense,  and  is  as  distinctly  maritime  in 
character  as  a  contract  to  steer  the  boat,  or  to  carry 
cargo  in  her.  The  steamboats  which  tow  the  boats  and 
barges,  by  means  of  which  commerce  between  New 
Jersey  and. New  York  is  transacted,  are  as  much  en- 
gaged in  navigation  as  are  the  boats  in  which  the  cargoes 
are  placed ;  and  it  is  all  not  only  navigation,  but  com- 
merce among  the  States.  Indeed,  the  contract  in  ques- 
tion contains  almost  all  the  features  formerly  considered 
necessary  in  a  maritime  contract,  under  a  much  narrower 
view  of  the  jurisdiction  than  at  present  prevails.    I  am, 
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therefore,  at  ^  loss  for  any  ground  upon  which  it  can  be 
held  that  here  is  not  a  maritime  contract.  That  there  is 
a  lien  is  equally  clear.  This  contract  beiug  made  for  the 
benefit  of  the  vessel,  and  necessary  to  enable  her  to  i>er- 
form  her  natural  functions,  binds  the  vessel.  This  is  the 
general  rule  of  the  maritime  law ;  and  the  reasons  of  the 
rule  are  fully  applicable  to  such  contracts  as  the  present, 
for  nothing  is  more  necessary  to  such  a  vessel  as  this 
than  that  she  should,  at  all  times  and  everjrwhere,  carry 
with  her  a  credit  which  will  ))rocure  for  her  a  motive 
power.  This  she  secures  by  the  implied  lien  upon  her 
bottom  which  the  law  creates  in  favor  of  any  one  ren- 
dering that  service ;  and  she  can  secure  it,  practically, 
in  no  other  way.  As  to  the  idea  that  the  form  of  the 
boat,  or  her  incapacity  to  navigate  the  broad  ocean,  or 
her  want  of  motive  power  within  herself,  can  make  any 
difference  in  her  rights  and  liabilities  on  such  a  contract 
I  have  nothing  to  add  to  the  remarks  made  in  the  case 
of  The  Kate  Tremaine. 

Let  a  decree  be  entered  in  favor  of  the  Ubellant  for 
the  amount  demanded  in  the  libel. 


MARCH,  1871. 

ALEXANDER  S.  BANTA  v.  ALEXANDER  McNBIL. 

JuRiSDiCTiOK. — Half  Pilotaoe.— Maritime  Contract. 

A  Court  of  admiralty  has  jurisdiction  oyer  an  action  brought  by  a  pilot  to  re- 
cover the  half  pilotage,  declared  by  a  State  statute  to  be  due  to  the  first  pilot 
who  tenders  his  services  to  a  vessel. 

Cases,  arising  quan  ex  contractu,  pertaining  to  navigation  are  cases  in  admiralty. 

Benbdiot,  J.    This  case  presents  for  a  decision  but  a 
single  qaestion  of  law.    It  is  an  action  by  a  pilot  against 


MARCH,  1871.  T6 


BanU  V.  McNeil. 


the  owner  of  the  bark  Maggie  Mitchell;  to  recover  half 
pilotage. 

The  evidence  shows  the  tender  of  the  service,  as  al- 
leged, and  also  the  refusal  of  the  service  by  the  master, 
and  that  the  libellant  was  the  first  pilot  who  made  such 
a  tender.  The  only  question  in  the  case  is  as  to  the 
right  of  the  libellant  to  maintain  such  an  action  in  the 
admiralty,  to  recover  the  half  pilotage,  which  he  became 
entitled  to  demand  upon  the  facts  proved.  This  ques- 
tion is  new  in  this  Court.  If  the  demand  be  pilotage,  or 
within  the  principles  applied  to  pilotage,  strictly  so 
called,  no  doubt  can  be  entertained  as  to  the  libellant's 
right  to  recover  in  this  action  ;  for  it  was  long  ago  de- 
cided that  pilotage  is  within  the  jurisdiction  of  the 
admiralty.  But  this  demand  is  said  to  be  simply  a  de- 
mand for  a  penalty  created  by  a  State  law.  The  law 
referred  to  is  the  Pilot  Act  of  the  State  of  New  York, 
which  contains  the  usual  provision  for  half  pilotage,  a 
feature  so  common  in  pilot  laws,  that  it  is  unnecessary 
more  fully  to  describe  it  here.  This  statute  of  the  State 
has  never  been  adopted  as  a  national  law  by  any  statute 
of  the  United  States.  The  Act  of  August  7th,  1789, 
only  adopts  the  statute  of  the  States  then  in  force,  and 
does  not  include  the  present  Act,  and  the  declaration 
that  '*  pilotage  shall  continue  to  be  regulated  in  con- 
formity with  such  laws  as  the  States  may  respectively 
hereafter  enact  for  that  purpose,"  which  is  contained  in 
the  Act,  has  no  effect  to  adopt  future  laws  of  the  States, 
but  simply  to  manifest  the  understanding  of  Congress, 
that  the  power  to  legislate  upon  the  subject  is  not  ex- 
clusive in  the  United  States  (Oooley  v.  Board  of  Ward- 
ens, 12  How.  320).  Congress  never  having  legislated 
upon  this  subject,  the  statute  of  the  State  of  New  York 
referred  to  is,  therefore,  a  valid  enactment,  within  the 
power  of  the  State  to  make ;  and  its  legal  effect  is  to 
render  the  defendant  debtor  to  the  libellant  for  the  half 
pilotage  here  demanded. 
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The  half  pilotage  which  becomes  dae  and  payable 
UDder  such  circumstances,  has  been  distinctly  held  by 
the  Supreme  Oourt  not  to  be  a  penalty,  but  a  sum  due 
on  contract  for  services.  In  The  Steamship  Go.  v.  Jel- 
'  liffe  (2  Wai.  450),  it  is  decided,  that,  although  half 
pilotage  be  given  by  the  statute^  it  is  only  in  considera- 
tion of  services  rendered,  and  that  it  is  recoverable,  not- 
withstanding the  subsequent  repeal  of  the  statute,  upon 
the  ground  that  *'  where  a  right  has  arisen  upon  a  con- 
tract)  or  a  transaction  in  the  nature  of  a  contract  author- 
ized by  statute,  the  repeal  of  the  statute  does  not  affect 
it." 

Again,  in  a  later  case  (Steamship  Go.  v.  Port  Wardens, 
6  Wal.  34),  it  is  declared,  "that  the  right  to  recover  half 
pilotage  rests  not  only  on  State  laws,  but  upon  contract. 
Pilotage  is  compensation  for  services  performed.  Half 
pilotage  is  compensation  for  the  services  which  the  pilot 
has  put  himself  in  readiness  to  perform  by  labor,  risk, 
and  cost,  and  which  he  has  actually  offered  to  perform.'* 
According  to  these  decisions,  then,  the  defendants  are 
liable  to  the  libellant,  upon  a  contract  to  pay  him  for 
his  services  in  boarding  the  vessel,  and  making  tender 
of  his  services  to  pilot  their  vessel  to  New  York. 

The  only  question  remaining  is,  whether  such  contract 
be  maritime,  and  within  the  jurisdiction  of  the  admiralty. 

And,  first,  it  is  to  be  remarked,  that,  although  the 
State  statute  fixes  the  amount  of  compensation  to  be 
paid,  this  does  not  destroy  or  change  the  nature  and 
character  of  the  transaction.  The  amount  due  for  wharf- 
age is,  in  general,  fixed  by  statute,  but  the  demand  is 
none  the  less  within  the  jurisdiction  of  the  admiralty. 
And  so,  too,  it  was  held  in  Hobart  v.  Drogan  (10  Pet. 
120),  in  regard  to  pilotage  proper,  that  the  only  effect 
of  the  State  statute  fixing  the  amount,  was  to  limit  the 
recovery  in  admiralty  to  the  sum  recoverable  under  the 
State  laws,  without  affecting  the  jurisdiction.  The  juris- 
diction depends  upon  the  character  of  the  contract. 
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Now,  it  is  evident  from  the  opinion  of  the  Supreme 
Court,  in  Steamship  Oo.  v.  Port  Wardens  (6  Wal.  34), 
that  the  contract  for  half  pilotage  is  considered  by  that 
Court  to  be  similar  in  character  to  a  contract  for  pilot- 
age. Nor  can  I  see  how  any  distinction  can  be  drawn ' 
between  these  two  classes  of  demands,  under  the  view 
taken  by  the  Supreme  Court.  The  service,  the  labor, 
and  risk  in  reaching  and  boarding  the  vessel,  for  which 
half  pilotagCi  is  paid,  are  clearly  maritime  in  character ; 
in  fact,  they  form  part  of  the  service  for  which  full  pilot- 
age is  paid,  when  the  pilot  is  taken.  The  liability 
to  pay  for  these  services  is  created  in  the  interest  of 
navigation.  The  safety  of  the  vessel  is  the  thing 
sought  to  be  attained,  and  the  ship  actually  derives 
the  advantage  of  an  opportunity  to  be  piloted  by  an 
experienced  pilot.  These  are  the  features  of  a  mari- 
time contract.  But  it  is  urged  that,  if  the  case  be  not 
one  of  x>enalty,  it  is  no  more  than  a  case  ^arising  qvusi 
ex  cofUractUj  and  that  such  cases  have  not  as  yet  been 
held  to  be  maritime  contracts,  within  the  meaning  of 
the  Constitution.  , 

Cases  arising  quasi  ex  contractu^  where  the  tl*ansaction, 
in  nature  and  effect,  appertains  to  navigation,  are  as 
clearly  cases  in  admiralty  as  cases  depending  upon  volun- 
tary agreements. 

It  has  been  the  constant  practice  of  the  admiralty  to 
entertain  proceedings  arising  either  ex  contractu  or  quasi 
ex  contractu^  or  ddicto  or  quasi  ex  delicto  (The  Mayurka,  2 
Cwrt.  77).  As  one  instance,  cases  of  salvage  may  be 
mentioned,  which  are  not  cases  of  contract,  and  certainly 
not  of  tort  (The  Eagle,  8  Wal.  23).  Such  cases,  from 
the  beginning  of  navigation,  have  been  conceded  to  be 
within  the  jurisdiction  of  the  admiralty.  Moreover, 
salvage  awards  are  not  compensation  for  services  ren- 
dered, and  do  not  depend  upon  the  quantum  meruit. 
They  are  rewards  which  the  maritime  law,  in  the  inter- 
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est  of  commerce,  declares  shall  be  given  mider  certain 
circamstances. 

If,  then,  it  were  true  that  this  action  is  simply  to  re- 
cover a  penalty,  there  would  not  be  wanting  foundation 
to  claim  that  it  could  properly  be  imposed  by  a  Oourt  of 
admiralty.  No  reason  is  seen  why,  if  salvage,  which  is 
a  maritime  reward,  be  within  the  jurisdiction,  a  maritime 
penalty  should  not  be.  Indeed,  maritime  i>enalties, 
imposed  as  punishment  by  maritime  Oourts,  are  a 
common  and  characteristic  feature  of  the  jurisdiction* 
The  three  months'  extra  wages  decreed  for  an  unlawful 
discharge  of  a  seaman  is  a  statutory  penalty,  in  part, 
at  least,  for  the  use  of  the  Government  (Emerson  v. 
Howland,  1  Mas.  49).  The  forfeitures  which  are  im* 
posed  upon  seamen  are  mulcts  for  misconduct,  inflicted 
by  Oourts  of  admiralty  in  accordance  with  ancient  rules 
of  the  maritime  law  (The  Elizabeth  Frith,  B.  <6  JZ. 
202).  The  ofitBuces  of  drunkenness,  theft,  quarreling, 
and  desertion,  have  all  been  thus  punished  by  Oourts  of 
admiralty,  time  and  time  again. 

These  instances  are  referred  to  here,  not  because  I 
sustain  this  case  as  one  of  penalty,  but  because  they 
tend  to  show  that  there  is  nothing  new  or  strained  in 
holding  that  a  liability,  arising  from  the  law  upon  facts 
maritime  in  their  character,  may  as  .well  be  enforced  in  a 
Oourt  of  admiralty  as  a  liability  produced  by  the  consent 
of  parties. 

Let  the  decree  be  in  favor  of  the  libellant  for  the 
amount  claimed.* 

*  An  application  was  made  to  the  Supreme  Court  for  a  mandamus  to  revisir 
this  dedsion,  but  the  decision  was  sustained  {Sx  parte  McNeil,  13  Wdl,  286). 
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JAMBS  H.  WBAVBE  v.  HBOTOE  McLELLAN. 

Half  Pilotage. — Vessel  owned  in  another  Stats  not  a  Foreign 

Vessel. 

The  pilotage  law  of  New  York  required  "  foreign  vessels  and  vessels  under  regis^^ 
ter "  to  take  pilots,  and  gave  half  pilotage  on  a  tender  of  service  to  each  vessels, 
and  a  refosaL  A  tender  of  service  was  made  by  a  pilot  to  a  vessel  owned  by 
residents  of  Maine,  and  sailing  under  a  fishing  license.  Tlie  service  being  re- 
liued,  tbe  pilot  filed  a  libel  to  recover  half  pilotage. 

Held,  That,  to  entitle  the  libellant  to  recover,  the  tender  most  be  made  to  a  vessel 
subject  to  pilot  fees. 

That  this  veseel  was  not  within  either  of  the  classes  specified,  and  was  not,  there- 
fore, subject  to  pilot  fees. 

Bbkesdigt,  J.  This  is  an  action  by  a  pilot  to  recover 
half  pilotage,  of  the  owner  of  the  schooner  B.  B.  Kane. 
It  presents  the  same  question  as  to  the  jurisdiction  of 
the  Oonrt,  which  was  raised  and  decided  in  the  previous 
case  of  Banta  v.  McNeil,  where  my  opinion  upon  the 
point  is  expressed. 

But  it  involves  an  additional  point,  namely,  whether 
the  defendant's  vessel,  to  which  the  libellant  tendered 
his  services,  was  within  the  scope  of  the  State  statute, 
upon  which  reliance  is  placed ;  and  it  is  contended  that, 
under  the  Act  relied  on,  she  was  not  bound  to  take  a 
pilot,  and  could  not  be  the  subject  of  a  tender  of  pilot 
services,  within  the  meaning  of  the  Act.  The  tender, 
which  is  by  the  statute  made  in  certain  cases  equivalent 
to  performance,  must  be  a  tender  to  a  vessel  subject  by 
law  to  pilot  fees,  and,  therefore,  presumed  to  require  the 
service  tendered. 

The  law  of  the  State,  upon  which  alone  reliance  has 
been  here  placed,  to  create  a  liability  on  the  part  of  the 
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defendant,  declares  such  liability  only  in  the  case  of 
*' foreign  vessels  and  yessels  under  register."  This 
phrase  designates  two  distinct  classes  of  vessels,  and 
excludes  all  others.  In  one  class  are  included  ves- 
sels owned  in  any  State  of  the  Union,  if  registered, 
distinguishing  between  the  registered  vessels  of  the 
United  States,  and  those  enrolled  or  licensed^  and 
excluding  the  latter.  In  the  other  class  are  all  \e^ 
sels  which  cannot  be  registered  or  enrolled,  because 
not  owned  by  citizens  of  the  United  States.  The 
latter  only  are  *' foreign  vessels,"  within  the  meaning 
of  the  Act. 

Here  the  proofs  show,  that  the  vessel  in  question  was 
owned  by  a  citizen  of  the  United  States,  a  resident  of 
Maine,  and  that  she  was  sailing  under  a  fishing  license ; 
and  it  is  said  that  she  was  a  foreign  vessel,  because  her 
owner  resided  in  Maine,  since  each  of  the  States  is  con- 
sidered foreign  to  the  rest.  The  distinction  alluded  to 
as  founded  upon  the  non-residence  of  the  owner  within 
the  State  limits,  has  no  application  here.  It  has  never 
yet  been  recognized  by  the  Supreme  Oourt,  except  in 
cases  of  material  men,  and  it  would  seem  (The  St.  Law- 
rence, 1  Black.  622)  to  be  there  noticed  simply  as  af- 
fording ground  for  a  presumption  of  exclusive  personal 
credit.  It  has  no  effect  in  a  case  like  this,  where  the 
statute  itself  makes  no  such  distinction. 

The  words  '^  vessels  under  register,"  include  vessels 
owned  in  other  States,  if  registered,  and  the  Act  distin- 
guishes only  between  those  registered,  and  those  not 
registered,  because  owned  by  foreigners,  and  does  not 
mention  the  class  to  which  this  vessel  belongs,  namely, 
the  enrolled  or  licensed  vessels  of  the  United  States. 
Nor  was  this  vessel  under  a  register.  She  was  not  regis- 
tered, but  was  sailing  under  license.  It  is  true  that  she 
had  permission  to  touch  at  foreign  ports,  and,  therefore, 
under  sec.  21  of  the  Act  of  1793,  was  bound  to  have  a 
manifest,  and  enter  her  cargoes  as  provided  for  ships 
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arriving  from  foreign  ports ;  bat  she  was  not,  therefore, 
a  registered  vessel,  bat  still  a  licensed  vessel. 

Sach  a  vessel  was  not  boand  by  any  law  to  take  a 
pilot.  She  is  presumed  not  to  require  the  services 
rendered  by  the  libellant,  and  no  liability  attached  by 
virtue  of  the  statute  to  the  defendant,  because  of  the 
master's  refusal  to  take  the  pilot,  or  because  of  the 
service  performed  by  the  pilot  in  making  the  tender  of 
his  services. 

The  libel  must,  therefore,  be  dismissed,  with  costs. 
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EDWAED  E.  MASON  v.  JOHN  S.  INGEAHAM. 

Half  PiLOTAas. — Agent  of  Vesskl. 

The  piloUge  law  of  New  York  proyided*  that  in  case  of  a  tender  of  aerrioe  by  a 
pUol  to  a  Yoeeel,  and  a  refusal  of  snch  service,  half  pilotage  should  be  doe  and 
recoverable  of  the  agent  of  the  vesseL  A  pilot  filed  a  libel  on  such  a  cause 
of  action  against  a  person,  who  was  not  at  the  time  of  the  tender  the  consignee 
of  the  vessel,  who  did  not  act  for  her  under  a  general  employment,  and  who  did 
not  collect  her  freight. 

Hdd,  That,  in  order  to  charge  a  person  with  liability  as  agent,  under  the  Act,  it  is 
necessary  to  show  that  he  bad  some  connection  with  the  vessel  at  the  time,  and 
that  the  defendant  was  not  liable. 

Benedict,  J.  This  is  an  action  by  a  pilot  to  recover 
half  pilotage  of  the  defendant,  as  the  agent  of  the  bark 
E.  B.  Walker.  It  involves  the  same  question  of  jurisdic- 
tion decided  in  the  case  of  Banta  v.  McNeil,  to  which 
reference  is  made  for  my  opinion  thereon.  There  is, 
however,  another  question  in  this  case,  which  has  not 
arisen  in  former  half  pilotage  cases  decided  in  this  Court. 
Here  the  right  to  recover  is  rested  upon  the  State  stat- 
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ute,  wbicb,  it  is  claimed,  creates  a  liability  for  balf  pilot* 
age  on  behalf  of  the  agent  of  the  ship  to  which  the 
tender  is  made ;  and  it  is  only  as  agent  that  the  de* 
fendant  is  sought  to  be  held,  as  he  was  not  master  or 
part  owner.  Upon  this  point,  it  is  sufficient  to  say  that, 
in  my  opinion,  it  is  at  least  necessary,  in  order  to  charge 
a  person,  in  the  capacity  of  agent,  with  a  liability  of  this 
description,  to  show  that  he  had  some  connection  with 
the  vessel.  At  the  time  of  the  pilot's  tender,  the  de- 
fendant was  not  the  consignee  of  the  vessel,  nor  did  he 
act  for  her  under  any  general  employment.  Her  freight 
was  not  collected  by  him,  nor  does  it  appear  that  he  was 
in  any  way  connected  with  the  vessel  at  the  time  the 
libellant's  cause  of  action  arose. 

The  libel  must,  therefore,  be  dismissed. 
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ELIZA  SCOTT  v.  DAVID  FAILE8. 

Wages  on  Canal-boat. — Credit  of  Master. 

S.  was  hired  as  cook  on  a  canal-boat,  rnnning  between  New  York  and  Baffiilo,and 
between  New  York  and  New  Jersey.  She  was  hired  by  the  master  of  the  boat,, 
and  on  his  exclusive  credit. 

Helfi,  That  the  owner  of  the  boat  was  not  liable  for  the  wages  of  S. 

Benedict,  J.  This  is  an  action  against  the  owner 
of  a  canal-boat,  to  recover  for  services  rendered  on  board 
that  boat  during  several  voyages  from  New  York  city  to 
Buffalo,  upon  the  Hudson  river  and  'the  Brie  canal,  in- 
cluding also  trips  from  New  York  to  New  Jersey,  during 
the  winter  season.  It  involves  some  questions  respect- 
ing the  jurisdiction  of  the  admiralty,  which,  however,  1 
do  not  feel  called  upon  to  decide.    I  rest  my  decision  of 


MARCH,  1871.  83 


Foster  v.  Ellis. 


the  case  solely  upon  the  fact,  which  I  consider  the  evi- 
dence clearly  proves,  that  the  libellant  made  a  special 
agreement  with  the  master  of  the  boat,  and  contracted 
upon  his  credit  exclusively.  I  do  not  doubt  that  the 
libellant  clearly  understood,  when  the  engagement  was 
made,  and  when  the  services  were  performed,  that  she 
was  to  look  to  the  master  of  the  boat,  and  to  him  alone, 
for  her  compensation,  and  assented  thereto.  Under 
such  a  state  of  facts,  the  owners  of  the  vessel  could 
not  be  held  liable,  they  having,  as  the  evidence  also 
shows,  so  understood  the  contract  of  the  libellant,  and 
having  settled  their  accounts  with  the  master  upon  that 
basis. 

The  libel  must,  therefore,  be  dismissed. 
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CHARLES  H.  FOSTEE  v.  JACOB  H.  ELLIS  et  td. 

Contract  for  Building  a  Ship. 

A  oontraot  for  building  a  ship,  or  supplying  materialB  for  her  constmctioii,  is  not  a 
maritime  contract. 

Benedict,  J.  The  decisions  of  the  Supreme  Court, 
in  the  cases  of  The  People's  Ferry  Co.  v.  Beers  (20  How. 
400),  and  Boach  v.  Chapman  (22  How.  29),  which  hold 
that  a  contract  for  building  a  ship,  or  supplying  materials 
for  her  construction,  is  not  a  maritime  contract,  furnish 
the  law  of  this  case.  These  decisions  are  binding  au- 
thorities, which  must  be  accorded  their  full  and  legiti- 
mate effect  by  the  Courts  below,  and  they  make  it  my 
duty  to  dismiss  the  present  libel,  with  costs. 
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'   THE  STEAMSHIP  EUSSIA. 

Marshal's  Costs. — Patment  of  a  Degree  is  a  Settlement. 

31  libel  having  been  filed  against  a  steamer,  she  was  seized  under  process  issued  on 
it,  and  was  discharged  from  that  arrest  on  a  stipulation  for  yalue  baying  been 

•  given.  Subsequently  a  final  decree  was  rendered  against  her  for  1148,700,  and 
that  sum  was  paid  into  the  registry  of  the  Court  by  the  claimants,  without  an 
ezeoution  having  been  issued  or  a  sale  of  property  having  taken  place.  There- 
upon, the  marshal  by  whom  the  original  process  was  served,  but  who  had,  in 
the  mean  time,  gone  out  of  office,  presented  to  the  clerk  for  taxation  a  bill  for 
his  commissions  on  the  $148,700,  under  the  fee  bUl  of  February  26th,  1853 
(10  IT.  S,  Stat  at  Larye,  161),  as  on  a  settlement  of  the  case.  The  clerk  de- 
clined  to  tax  the  bill,  and  the  marshal  appealed : 

Meld,  That  the  payment  of  the  money  under  the  decree  was  a  settlemepit  of  the 
claim  by  the  parties,  within  the  language  of  the  fee  bill,  and  that  the  marshal 
was  entitled  to  the  commission. 

The  case  of  The  Norma  (1  JSTewberty,  588),  criticised. 

• 

Blatchford,  J.  In  this  case,  after  a  final  decree  for 
the  libellant,  for  the  sum  of  $148,700,  that  sum  was  paid 
into  the  registry  of  the  Court  by  the  claimants,  without 
an  execution  having  been  issued,  and  without  a  sale  of 
any  property  having  taken  place  under  the  decree.  The 
present  marshal  of  the  United  States  for  this  District 
was  not  marshal  thereof  when  the  attachment  on  the 
Wing  of  the  libel  was  issued.  Such  attachment  was  is- 
sued to  and  served  by  Francis  0.  Barlow,  Esquire,  who 
was  at  the  time  marshal  of  this  District.  The  vessel 
was  almost  immediately  discharged  from  seizure  and 
from  the  custody  of  Mr.  Barlow,  as  marshal,  by  having 
been  bonded  under  a  stipulation  for  value,  before  decree 
On  this  state  of  facts.  Mr.  Barlow  presented  for  taxation 
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to  the  clerk,  as  a  charge  against  the  claimants,  a  bill  for- 
commissions  as  dae  to  him  on  the  $148, 700,  amountlDg^ 
to  $746,  being  one  per  cent,  on  the  first  $500  of  the  de- 
cree, and  one-half  of  one  per  cent,  on  the  excess  over 
$500,  namely,  on  $148,200.  The  clerk  declined  to  tax 
the  item,  on  the  ground  that,  as  the  vessel  had  been  dis- 
charged from  the  custody  of  the  marshal  prior  to  the 
entry  of  the  decree,  and  as  the  decree  had  been  paid 
by  the  claimants,  the  commissions  could  not  be  allowed 
to  Mr.  Barlow.  From  this  decision  Mr.  Barlow  has  ap-^ 
pealed  to  this  Court.  It  is  stated  that  the  present  mar- 
shal, who  was  marshal  when  the  decree  was  entered  and 
paid,  makes  no  claim  for  any  commissions  on  the  amount, 
paid  thereunder. 

The  claim  of  Mr.  Barlow  is  made  undcir  the  provis- 
ions of  the  fee  bill  of  February  26th,  1853  (10  U.  J^. 
Stat,  at  Large^  161),  which  provides  (§  1)  as  follows,  in 
respect  to  *' marshal's  fees:"  "For  serving  an  attach- 
ment in  rem,  or  a  libel  in  admiralty,  two  dollars ;  and  the 
necessary  expenses  of  keeping  boats,  vessels  or  other  < 
property  attached  or  libelled  in  admiralty,  not  exceed- 
ing two  dollars  and  fifty  cents  per  day ;  and,  in  case  the 
debt  or  claim  shall  be  settled  by  the  parties  without  a 
sale  of  the  property,  the  marshal  shall  be  entitled  to  a 
commission  of  one  .per  cent,  on  the  first  five  hundred 
dollars  of  the  claim  or  decree,  and  one-half  of  one  per 
cent,  on  the  excess  over  five  hundred  dollars  :  Provided^ 
that,  in  case  the  value  of  the  property  shall  be  less  than 
the  claim,  then,  and  in  such  case,  such  commission  shall 
be  allowed  only  on  the  appraised  value  thereof."  The 
same  section  contains,  also,  the  following  provision,  un- 
der the  head  of  "  marshal's  fees  : "  "  For  sales  of  vessel& 
or  other  property,  under  process  in  admiralty,  or  imder 
the  order  of  a  Court  of  admiralty,  and  for  receiving  and 
paying  the  money,  for  any  sum  under  five  hundred  dol- 
lars, two  and  one-half  per  centum  ;  for  any  larger  sum^ 
one  and  one-quarter  per  centum  upon  the  excess." 
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The  only  case  to  which  I  have  been  referred  on  this 
subject  is  that  of  The  Norma  (1  Newberry,  533).  In 
that  case  the  claim  was  settled  without  a  sale  of  the  prop- 
erty libelled,  and  before  any  claimant  thereof  appeared 
in  Court.  The  marshal  claimed  the  commission  here  in- 
sisted on.  The  Court  (McCaleb,  J.),  admitted  that  the 
language  of  the  Act  of  1853,  in  the  passage  in  question, 
was  not  free  from  difficulty,  but  denied  the  claim  of  the 
marshal,  on  the  ground  that  to  allow  it  would  be  to  give 
him  a  gratuitous  compensation  for  services  not  actually 
rendered.  It  adds:  ''The  law,  I  think,  contemplated 
the  presence  of  both  the  parties  litigant  in  Court,  and 
the  whole  progress  of  the  litigation  short  of  the  sale  un- 
der the  final  decree ;  or  it  contemplated  the  possession 
of  the  property  by  the  marshal,  and  the  usual  proceed- 
ings by  advertisement,  &c.,  under  an  interlocutory  order 
of  sale,  without  the  sale  itself.  It  intended  to  provide 
an  adequate  compensation  to  the  marshal  for  the  trouble 
and  responsibility  he  assumes  up  to  the  moment  of  sale, 
and  to  put  it  out  of  the  power  of  litigants  to  deprive 
him  of  such  compensation  for.  the  trouble  and  responsi- 
bility thus  assumed,  by  a  compromise  or  settlement  be- 
fore a  sale  under  a  final  decree,  or  a  sale  under  an  inter- 
locutory order  of  Court.  This,  in  my  judgment,  is  the 
only  fair  and  rational  interpretation  to  be  given  to  the 
provision  of  the  Act  of  Congress  referred  to." 

It  seems  to  me  that  the  construction  put  by  Judge 
HcCaleb  upon  the  statute  is  a  strained  one.  I  see  no 
ground  for  holding  that  the  words  "the  parties,"  in  re- 
spect to  a  suit  in  rem^  require  that  there  should  be  a 
party  personally  in  Court  as  a  claimant,  aside  from  the 
acquiring  of  jurisdiction  by  the  Court,  by  the  service  of 
proper  process,  or  that  a  party  must  come  into  Court  as 
a  claimant,  to  litigate,  to  make  him  a  party  settling  the 
debt  or  claim,  within  the  Act.  In  a  suit  in  rem^  the 
party  who  settles  the  debt  or  claim,  without  a  sale  of 
the  property,  in  order  to  relieve  the  property  seized,  on 


APRIL,  1871.  87 


The  Steunship  BuflsU. 


the  Btipolatioii  for  value,  is  one  of  *'  the  parties  "  within 
the  Act)  although  he  files  no  formal  claim  to  the  prop- 
erty. Nor  do  I  see  anything  in  the  statute  to  warrant 
the  view  that  there  must  be  the  whole  progress  of  the 
litigation  short  of  a  sale  under  a  final  decree,  or  pos- 
session of  the  property  by  the  marshal  under  an  order  of 
sale,  and  steps  by  him  towards  a  sale,  but  not  followed 
by  a  sale.  The  commission  is  to  be  computed  on  the 
amount  of  *Hhe  claim  or  decree,"  thus  making  the  stat- 
ute applicable  to  a  settlement  either  before  or  after  a 
decree,  but  without  a  sale.  The  words  "  without  a  sale  " 
are  as  applicable  to  a  settlement  before  decree  as  to  one 
after,  and,  in  respect  to  a  settlement  before  a  decree, 
cannot  require  that  there  should  be  the  whole  progress 
of  the  litigation  short  of  a  sale.  A  settlement  '^  withoujt 
a  sale  "  means  a  settlement  at  any  time,  in  the  absence  of 
a  sale.  In  case  of  a  sale  under  process  in  admiralty,  or 
under  the  order  of  a  Oourt  of  admiralty,  special  com- 
X)ensation  by  way  of  commission  is  given,  in  the  passage 
before  cited  from  the  Act.  By  the  clause  now  under 
consideration,  a  fee  is  given  for  serving  an  attachment 
in  remj  or  a  libel  in  admiralty,  and  then  the  necessary  ex- 
penses of  keeping  property  attached  or  libelled  in  ad- 
miralty are  provided  for,  and  then  a  commission  to  the 
marshal,  that  is,  to  the  marshal  who  attached  or  libelled 
the  property,  is  prescribed,  in  case  the  debt  or  claim  is 
settled  by  the  parties  without  a  sale  of  the  property, 
such  commission  to  be  computed  on  the  amount  of  the 
claim  or  decree.  In  case  there  is  a  sale,  the  commissions 
therefor,  which  are  at  a  different  rate,  go  to  the  marshal 
to  whom  the  process  or  order  for  a  sale  belongs  for  exe- 
cution, and  who  makes  the  sale,  and  no  commission  is 
allowed  under  the  clause  relating  to  a  settlement  without 
a  sale.  It  seems  to  me  the  language  of  the  statute  is 
too  plain  for  any  other  construction. 

A  payment  of  the  amount  awarded  by  a  decree  is  a 
^settlement,  within  the  statute.    The  commission  is  al- 
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lowed,  in  case  of  a  decree,  to  be  compated  on  the  amonnt 
of  the  decree.  Therefore,  a  settlement  cannot  be 
limited  merely  to  an  arrangement  or  compromise  be- 
fore decree. 

Kor  does  the  fact  that  the  property  is  discharged 
from  custody  on  a  stipulation  for  value  make  any  differ- 
ence. If  the  legislature  had  intended  that  the  commis- 
sion should  be  given  only  when  the  projierty  continued 
in  the  custody  of  the  marshal  until  the  settlement,  it 
would  have  been  easy  to  so  declare.  But  such  a  pro- 
vision would  have  been  easily  evaded,  by  bonding  the 
property,  after  the  trouble  of  custody  had  all  of  it  been 
undergone,  and  on  the  very  eve  of  making  the  settle- 
ment. 

A  case  of  the  collection  of  the  amount  of  a  decree, 
or  stipulation,  by  execution  against  the  stipulators, 
would  come  under  another  provision  of  the  Act  of  1853, 
which  gives  to  a  marshal,  for  serving  a  writ  of  executioo^ 
mileage,  and  for  making  the  service,  seizing  or  levying 
on  property,  advertising  and  disposing  of  the  same  by 
sale,  set-off,  or  otherwise,  according  to  law,  and  receiv- 
ing and  paying  over  the  money,  the  same  fees  and  i>ound- 
age  as  are.  or  shall  be  allowed  for  similar  services  to  the 
State  sheriff.  Such  a  collection  by  execution  could  not 
be  called  a  settlement  by  the  parties  of  the  debt  or  claim 
without  a  sale  of  the  property  seized  on  the  original 
attachment,  so  as  to  make  it  possible  that  a  party  should 
be  subjected  to  a  double  charge,  one  for  the  commis- 
sions, and  one  for  the  fees  and  poundage. 

The  decision  of  the  clerk  on  the  taxation  must  be 
reversed. 

F.  C.  Ba/rloWj  pro  «e. 

D.  9.  Lordf  for  the  claimants. 
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m  THE  MATTBE  OP  JOHN  E.  PENN,  CHAELES 
V.  OULVBE  AND  LUOIBN  H.  OULVEE,  BANK- 
EUPTS- 

Ju]usdiction.^>Bankruptct    of    Partnership. — Petition    bt    one 

Partner. 

P.  filed  a  petition  in  bankruptcy,  alleging  that  he  was  a  member  of  the  firm  of 
the  firm  of  G.  P.  dk  Co. ;  that  the  oilier  members  resided  in  Pennsylyania ;  that 
he  had  resided  for  more  than  six  months  next  immediately  preoeding  the  filing 
of  his  petition,  in  the  city  of  New  York;  tliat  the  members  of  the  partnership 
owed  debts  exceeding  three  hundred  dollars,  and  were  unable  to  pay  their  debts- 
in  Ml ;  and  that  the  other  members  of  the  firm  had  been  requested  to  unite- 
with  him  in  his  application,  and  refused  to  do  so.  The  petition  prayed  that 
the  said  copartnership,  and  each  member  thereof,  might  be  adjudged  hy  a 
decree  of  the  Court  to  be  bankrupts.  On  the  filing  of  Uiat  petition,  the  Court 
mad^  an  order  that  the  other  members  of  the  firm  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted.  They  appeared  by  attorney  on  the 
return  day,  and  filed  a  written  consent  to  be  adjudged  bankrupts;  and,  there^ 
upon,  an  order  was  made  adjudging  them  all  bankrupts.  On  their  application 
for  a  discharge,  specifications  of  opposition  were  filed,  raising  the  question  of 
the  jurisdiction  of  the  Court  The  ground  of  the  want  of  jurisdiction  which: 
was  set  forth  was,  that  the  petition  did  not  show  that  the  members  of  the  part- 
nership, as  such,  carried  on  business  in  the  District  at  any  time  within  six 
months  next  preceding  the  filing  of  the  petition,  or  that  the  partnership  had  any 
assets,  either  at  the  time  of  the  filing  of  the  petition,  or  within  such  six  months  r 

Esld,  That  the  petition  showed  a  sufficient  residence  of  P.  within  the  District;  that 
it  sufiSidentiy  averred  a  subsisting  partnership,  to  satisfy  the  requirements  of 
section  86  of  the  bankruptcy  Act;  that  tiie  proof  showed  that  copartnership* 
assete  had  come  into  the  hands  of  the  assignee ;  and  that,  under  the  proylsiona 
of  section  86  of  the  Act,  and  of  General  Order  No.  18,  the  Court  had  jurisdiction 
of  the  proceedings. 

Blatchford,  J.  On  the  application  for  the  dis- 
charge of  these  bankrupts,  the  question  of  the  jurisdic- 
tion of  the  Court  to  entertain  at  all  these  proceedings  in 
bankruptcy  is  raised.    Specifications  have  been  filed  in 
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opposition  to  the  discharge  of  the  bankrapts.  Two  of 
those  specifications  are  addressed  to  the  question  of 
jnrisdiction,  and  the  case  has  been  argued  on  that  point 
alone  preliminarily. 

On  the  31st  of  December,  1868,  the  bankrupt  Penn 
filed  in  this  Court  a  petition,  addressed  to  the  Judge  of 
this  Court,  setting  forth,  ''that  the  said  John  B.  Penn 
IS  a  copartner  in  the  firm  of  Culver,  Penn  &  Company,  a 
copartnership  composed  of  said  petitioner,  and  Charles 
Y.  Culver  and  Lucien  H.  Culver,  who  both  reside  in  the 
'County  of  Venango,  in  the  State  of  Pennsylvania ;  that 
the  said  John  B.  Penn  has  resided,  for  more  than  six 
months  next  immediately  preceding  the  filing  of  this 
petition,  at]  the  city  of  New  York,  within  said  judicial 
District;  that  the  members  of  said  copartnership  owe 
debts  exceeding  the  amount  of  three  hundred  dollars, 
and  are  unable  to  pay  all  their  debts  in  full,  and  that 
the  said  Charles  v.  Culver  and  Lucien  H.  Culver  have 
been  requested  by  petitioner  to  unite  with  him  in  this 
application,  and  refuse  so  to  do ;  that  the  petitioner  is 
willing  to  surrender  all  his  estate  and  effects,  joint  and 
individual,  for  the  benefit  of  their  creditors  and  his  own, 
and  desires  to  obtain  the  benefit  of  the  Act  entitled, 
**  An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2d,  1867, 
and  desires  to  effect  an  adjudication  of  bankruptcy  of 
the  said  partnership,  and  all  the  members  thereof."  The 
petition  then  refers  to  a  schedule  as  annexed,  containing 
a  statement  of  the  debts  of  said  copartnership ;  to  another 
schedule  as  annexed,  containiug  an  inventory  of  the 
estate  of  said  copartnership;  to  another  schedule  as 
annexed,  containing  a  statement  of  the  individual  debts 
of  said  Penn ;  and  to  another  schedule  as  annexed, 
containing  an  inventory  of  the  individual  estate  of  said 
Penn.  The  petition  then  prays,  that  *'  the  said  copartner- 
ship, and  each  member  thereof,  may  be  adjjidged  by  a 
decree  of  the  Court  to  be  bankrupts,"  &c.     On  the 


APRIL,  1871.  91 


In  the  M*tteT  of  John  R.  Penn  and  others,  Bankrnpte. 

filing  of  this  petition,  an  order  was  issued  by  this  Oourt, 
req  airing  Charles  V.  Culver  and  Lncien  H.  Culver  to 
show  cause  before  it  on  the  30th  of  January,  1869,  why 
the  prayer  of  the  petition  should  not  be  granted.  They 
api>eared  by  attorney  on  that  day,  and  filed  a  written 
consent  to  be  acyudged  bankrupts,  and  on  the  same 
day  an  order  was  made  adjudging  Penn  and  the  two 
Culvers  bankrupts. 

The  specifications  set  forth  as  the  ground  of  the  want 
of  jurisdiction,  that  the  petition  of  Penn,  on  which  the 
adjudication  took  place,  does  not  show  that  the  members 
of  the  copartnership,  as  such,  carried  on  business  in  this 
District  at  any  time  within  six  months  next  immediately 
preceding  the  filing  of  the  petition,  or  that  the  copart- 
nership had  any  assets  either  at  the  time  of  filing  the 
petition,  or  at  any  time  within  six  months  next  imme- 
diately preceding  such  filing ;  that,  in  point  of  fact,  such 
copartnership  was  dissolved  on  the  27th  of  March,  1866, 
and  has  not  since  that  time  carried  on  business  any 
where ;  that  no  assets  of  the  copartnership  have  come  to 
the  hands  of  the  assignee  in  bankruptcy ;  that  neither 
one  of  the  two  Culvers  resided  or  carried  on  business 
within  this  District  at  any  time  within  six  months  next 
immediately  preceding  the  filing  of  the  petition  by  Penn ; 
and  that  neither  when  that  petition  was  filed,  nor  within 
six  months  next  immediately  preceding  the  filing  thereof, 
did  such  copartnership  exist,  nor  did  it  at  any  time 
within  such  period  possess  any  copartnership  assets. 

The  petition  of  Penn  shows  a  sufiBcient  jurisdictional 
residence  by  himself  in  this  District.  It  also  avers  that 
he  **  is  a  copartner  in  the  firm  of  Culver,  Penn  &  Com- 
pany, a  copartnership  composed  of  said  petitioner  and 
Charles  V.  Culver  and  Lucien  H.  Culver."  This  is  a 
sufScient  averment  of  a  subsisting  copartnership,  to 
satisfy  the  requirements  of  section  36  of  the  Act  in  regard 
to  adjudging  bankrupt  two  or  more  persons  who  ''are 
partners  in  trade."    In  regard  to  the  allegation  of  fact. 
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that  the  copartnership  was  dissolved  in  1866,  and  that  no 
assets  of  the  copartnership  have  come  to  the  hands  of 
the  assignee,  and  that  no  such  assets  existed  when  the 
petition  was  filed,  or  at  any  time  within  six  months  next 
immediately  preceding  the  filing  thereof,  it  is  sufficient 
to  say,  that  the  proof  shows  satisfactorily  that  assets  of 
the  copartnership  have  come  to  the  hands  of  the  as- 
signee, a  portion  of  such  assets  being  the  proceeds  of  an 
item  of  assets  of  the  copartnership  named  in  the  schedule 
of  copartpership  assets  annexed  to  the  petition  of  Penn, 
and  that  such  assets  existed  when  such  petition  was 
filed.  This  existence  of  copartnership  assets  at  that 
time  makes  the  copartnership  a  subsisting  one  at  that 
time  quoad  creditors  then  existing,  for  the  purpose  of 
bankruptcy  proceedings,  as  has  been  repeatedly  held, 
although  the  copartnership  may  before  have  been  dis- 
solved as  respected  further  active  business  operations. 

What  then  remains  of  the  objections  to  the  jurisdic- 
tion? Neither  of  the  Culvers  resided  in  this  District 
when  the  petition  of  Penn  was  filed,  nor  had  either  of 
them  resided  in  this  District  for  the  six  months  next  im- 
mediately preceding  the  time  of  filing  such  petition,  or 
for  any  period  during  such  six  months,  nor  had  the  co- 
partnership, or  its  members  as  such,  carried  on  business 
in  -this  District  for  such  six  months,  or  for  any  period 
during  such  six  months.  On  these  grounds  it  is  con- 
tended that  this  Court  had  no  jurisdiction  to  adjudge  the 
Culvers  bankrupt,  even  though  they  appeared  and  con- 
sented to  such  adjudication. 

It  is  contended,  that  the  proceeding  of  Penn,  as  against 
the  Culvers,  was  a  proceeding  in  involuntary  bankruptcy ; 
and  that  it  was  necessary  the  petition  should  allege  as 
having  been  committed  by  the  Culvers,  or  by  the  firm^ 
some  one  of  the  acts  of  bankruptcy  specified  in  section 
39  of  the  Act.  In  these  views  I  cannot  concur.  The 
petition  of  Penn  was,  so  far  as  he  was  concerned,  a  volun- 
*  tary  petition,  under  section  11.    It  contains  all  the  aver- 
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ment8  required  by  section  11,  which  it  would  have  been 
necessary  for  it  to  contain,  as  respects  Penn,  if  nothing 
had  been  said  in  it  about  a  copartnership.  In  addition, 
it  states  that  he  is  a  copartner  in  a  firm,  which  it  names, 
and  whose  component  members  it  names.  It  states  the 
residence  of  the  other  members.  It  avers  that  the  mem- 
bers owe  debts  and  are  unable  to  pay  all  of  them  in  full ; 
that  the  other  two  members  have  been  requested  by  the 
petitioner  to  unite  with  him  in  the  application,  and  refuse 
so  to  do ;  and  that  he  desires  to  effect  an  adjudication  of 
bankruptcy  of  the  copartnership  and  all  the  members 
thereof.  It  then  annexes  schedules  of  the  debts  and 
assets  of  the  copartnership,  and  prays  that  the  copart- 
nership, and  each  member  thereof,  may  be  adjudged 
bankrupts. 

Where  is  the  authority  lo  be  found  for  inserting  these 
avennents  in  the  petition  of  Penn,  or  for  filing  a  petition 
by  Penn  praying  for  an  adjudication  as  respects  the  Cul- 
vers, unless  the  Culvers  sign  the  petition  containing 
such  prayer  ?  I  conceive  that  full  authority  is  found  in 
the  36th  section  of  the  Act  and  in  General  Order  No.  18. 
The  36th  section  provides,  "  that  where  two  or  more 
persons  who  are  partners  in  trade  shall  be  adjudged 
bankrupt,  either  on  the  petition  of  such  partners,  or  {my 
one  of  them^  or  on  the  petition  of  any  creditor  of  the 
partners,  a  warrant  shall  issue,  in  the  manner  provided 
by  this  Act,  upon  which  all  the  joint  stock  and  property  . 
of  the  copartnership,  and  also  all  the  separate  estate  of 
each  of  the  partners,  shall  be  taken,"  &c.  This  provision 
clearly  contemplates  that  persons  who  are  copartners 
may  be  adjudged  bankrupt  on  three  descriptions  of  peti- 
tions :  (1.)  The  petition  of  all  the  copartners ;  (2.)  The 
petition  of  any  one  of  the  copartners  ;  (3.)  The  petition 
of  a  creditor  of  the  copartners. , 

The  proceeding  by  the  petition  of  all  the  copartners 
is  a  purely  voluntary  petition,  under  section  11.  Where 
the;  all  unite  in  it,  jurisdiction  as  to  all  of  them  must 
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appear  by  it,  by  residence  or  carrying  on  of  business,  as 
required  by  section  !!•  In  the  present  case,  the  Culvers 
could  not  have  united  in  the  petition  of  Penn,  because 
the  petition  could  not  have  truly  made  the  necessary 
averments  required  by  section  11  to  give  this  Court 
jurisdiction  through  residence  or  the  carrying  on  of 
business  on  the  part  of  the  Culvers. 

The  proceeding  by  the  petition  of  a  creditor  of  the 
copartners  is  a  purely  involuntary  proceeding,  under  sec- 
tion  39,  and  requires  the  adjudication  to  proceed  on  the 
commission  of  some  act  of  bankruptcy  specified  in  that 
section.  A  proceeding  by  copartners,  under  section  11, 
requires  no  act  of  bankruptcy  to  be  set  forth,  but  only 
an  averment  that  the  debtors  are  unable  to  pay  all  their 
debts  in  full,  and  are  willing  to  surrender  all  their  estate 
and  efifects  for  the  benefit  of  their  creditors,  and  desire 
to  obtain  the  benefit  of  the  Act.  The  filing  of  such 
petition  is  declared,  by  section  11,  to  be  an  act  of  bank- 
ruptcy. 

The  proceeding  by  the  petition  of  one  of  two  or  more 
copartners,  to  have  such  copartners  adjudged  bankrupt, 
is  a  proceeding  which,  necessarily,  is  neither  wholly  vol- 
untary nor  wholly  involuntary,  but  is  partly  voluntary 
and  partly  involuntary.    So  far  as  the  petitioner  is  con- 
cerned, it  is  voluntary,  under  section  11.    So  far  as  the 
copartners  not  petitioning  are  concerned,  it*  is  not  invol- 
untary in  the  sense  of  section  39,  unless  the  adjudica- 
tion is  asked  for  on  the  ground  of  the  commission  of  an 
act  of  bankruptcy  specified  in  section  39,  although  it 
may  be  involuntary  in  the  sense  of  not  being  voluntary 
under  section  11.    Where  it  is  not  involuntary  in  the 
sense  of  section  39,  the  adjudication  may  be  asked  for 
on  the  ground  that  the  members  of  the  copartnership 
are  unable  to  pay  all  their  debts  in  full,  provided  the 
petition  is  presented  by  a  copartner  as  to  whom  the 
Court  to  which  it  is  presented  has  jurisdiction.    Yet, 
the  copartner  petitioning  may  be  unable  to  pay  all  his 
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debts  in  full,  and  his  copartners  may  be  able  to  pay  all 
their  debts  in  fall,  and  they  may  have  committed  acts  of 
bankruptcy  under  section  39,  and  he  may  have  commit- 
ted no  acts  of  bankruptcy  under  that  section,  so  that, 
nnder  sections  36  and  39,  the  partners  could  not  be  ad- 
judged bankrupts  on  the  petition  of  a  creditor  of  the 
partners,  and  the  copartners  of  the  petitioniug  partner 
could  not  be  adjudged  bankrupt  on  the  ground  of  their 
inability  to  pay  all  their  debts  in  full.  This  would  give 
rise  to  a  case  of  a  copartner  petitioning  to  have  himself 
adjudged  bankrupt  because  of  his  inability  to  pay  all 
his  debts  in  full,  and  to  have  his  copartners  adjudged 
bankrupt  because  of  the  commission  by  them  of  some 
act  of  bankruptcy  specified  in  section  39.  These  various 
phases  are  all  of  them  provided  for,  in  my  judgment,  by 
section  36,  taken  in  connection  with  sections  11  and  39, 
and  supplemented  by  General  Order  No.  18. 

Section  36  provides,  that,  "if  such  copartners,"  that 
is,  copartners  in  trade  who  are  sought  to  be  adjudged 
bankrupt  on  the  petition  of  themselves,  or  of  any  one 
of  them,  or  of  any  creditor  of  theirs,  *'  reside  in  different 
Districts,  that  Court  in  which  the  petition  is  first  filed 
shall  retain  exclusive  jurisdiction  over  the  case."  This 
provision  implies  that  the  Oourt  which  first  obtains 
jurisdiction  over  the  subject-matter  of  the  petition,  and 
over  the  person  of  the  petitioner,'  shall  have  exclusive 
jurisdiction  over  "  the  case,"  that  is,  over  the  subject- 
matter  of  the  petition,  and  over  all  the  copartners,  if 
the  non-petitioning  copartners  be  brought  in  by  appro- 
priate process.  **  The  case  "  is  the  bankruptcy  of  all  the 
copartners.  The  prayer  of  the  petition  is,  and  must  be, 
that  all  the  partners  may  be  adjudged  bankrupt.  Other- 
wise, it  is  not  a  case  under  section  36.  In  the  present 
case,  if  the  Oulvers,  residing  in  Pennsylvania,  had  filed 
their  voluntary  petitions  there,  praying  for  an  adjudica- 
tion against  themselves  and  Penn,  after  Penn  had  filed 
his  petition  for  the  same  purpose  here,  this  Oourt  would,. 
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under  section  36,  have  had  exclusive  jurisdiction  of  **  the 
ease."  What  object,  then,  could  be  attained,  by  com- 
pelling the  Oulvers  to  go  through  the  vain  form  of  filing 
their  petitions  in  Pennsylvania,  only  to  have  them  cer- 
tified to  this  Court,  as  the  one  having  exclusive  jurisdic- 
tion over  •*  the  case,"  after  the  Oulvers  have  been  brought 
into  this  Court  under  the  practice  prescribed  by  General 
Order  No/IB  ? 

What  is  General  Order  No.  18  ?  It  provides,  that,  **  in 
case  one  or  more  members  of  a  copartnership  refuse  to 
Join  in  a  petition  to  have  the  firm  declared  bankrupt,  the 
parties  refusing  shall  be  entitled  to  resist  the  prayer  of 
the  petition,  in  the  same  manner  as  if  the  petition  had 
been  filed  by  a  creditor  of  the  partnership,  and  notice  of 
the  filing  of  the  petition  shall  be  given  to  him  in  the 
same  manner  as  provided  by  law,  and  by  these  rules,  in 
the  case  of  a  debtor  petitioned  against ;  and  he  shall 
have  the  right  to  appear  at  the  time  fixed  by  the  Court 
for  the  hearing  of  the  petition,  and  to  make  proof,  if  he 
can,  that  the  copartnership  is  not  insolvent,  or  has  not 
committed  an  act  of  bankruptcy,  and  to  take  all  other 
defences  which  any  debtor  proceeded  against  is  entitled 
to  take  by  the  provisions  of  the  Act."  This  General 
Order  applies  solely  to  the  case  where  one  of  two  or 
more  copartners  petitions,  under  the  privilege  given  him 
by  section  36,  to  have  all  the  copartners  adjudged  bank- 
rupt. If  aU  the  copartners  petition,  there  is  nobody  to 
make  resistance.  If  a  creditor  of  the  copartners  peti- 
tions, their  right  to  resist  is  given  fully  by  other  pro- 
visions than  those  found  in  General  Order  No.  18.  That 
General  Order  plainly  contemplates,  (1.)  a  petition  by 
one  of  two  or  more  copartners,  under  section  36,  to  have 
"the  firm,"  that  is,  all  the  copartners,  declared,  that  is, 
adjudged,  bankrupt;  (2.)  the  refusal  of  the  non-petition- 
ing copartners  to  join  in  such  petition,  that  is,  in  sub- 
scribing and  presenting  it,  as  petitioners ;  (3.)  the  giving 
to  such  refusing  copartners  of  the  like  notice  with  that 
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provided  for  by  section  40,  to  be  given  to  a  debtor  pro- 
•ceeded  against  by  a  creditor ;  (4.)  that  the  petitioning 
copartner  may  proceed,  in  his  petition,  on  the  ground 
•either  that  "the  copartnership"  is  "insolvent"  (that  is, 
that  its  members  are  unable  to  pay  all  their  debts  in  full, 
which  is  the  meaning  of  the  word  "  insolvent,"  in  that 
General  Order),  or  that  his  copartners  have  committed 
some  act  which  is  made  by  the  statute  an  act  of  bank- 
ruptcy. 

In  the  present  case,  the  petition  fully  complied  with 
all  the  provisions  of  the  Act  and  of  the  General  Orders. 
The  notice  was  given  to  the  Culvers,  and  they  appeared 
and  consented  to  an  adjudication.  This  Court  acquired 
jurisdiction  of  "  the  case,"  that  is,  of  the  subject-matter 
of  the  petition,  the  bankruptcy  of  the  copartnership, 
and  of  its  members,  by  the  petition  of  Penn,  as  to  whom 
it  had  jurisdiction  by  virtue  of  his  residence,  and  it  ac- 
quired jurisdiction  of  the  persons  of  the  Culvers  by  the 
notice  given  to  them.  It  was  not  necessary,  in  order  to 
^ve  this  Court  jurisdiction  of  the  case  as  to  the  Culvers, 
that  they  should  have  resided  or  carried  on  business  in 
this  District  for  the  period  mentioned  in  section  11, 
or  that  it  should  have  been  so  averred. 

The  provision  of  General  Order  No.  16,  that,  "in  case 
two  or  more  petitions  for  adjudication  of  bankruptcy 
shall  be  filed  in  different  districts,  by  different  members 
of  the  same  copartnership,  for  an  adjudication  of  the 
bankruptcy  of  said  copartnership,  the  Court  in  which 
the  petition  is  first  filed,  having  jurisdiction,  shall  take 
and  retain  jurisdiction  over  all   proceedings  in  such 
bankruptcy,  until  the  same  shall  be  closed,"  merely 
carries  out  the  enactment  in  section  36,  before  referred 
to.    Under  that  provision,  as  said  before,  if  the  Culvers, 
after  Penn  had  filed  his  petition  here,  had  filed  their 
petitions  in  Pennsylvania,  at  their  residences,  for  an  ad- 
judication of  the  bankruptcy  of  the  copartnership,  this 
Court  would  have  had  exclusive  jurisdiction  over  all  the 
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proceedings  as  to  the  bankruptcy  of  the  copartnership- 
But  it  was  not  necessary,  in  order  to  give  this  Court 
jurisdiction,  that  the  Oulvers  should  file  such  petitiona 
in  Pennsylvania.  The  provision  is  inhibitory  as  to  the 
Court  in  Pennsylvania,  so  as  to  give  this  Court  exclusive 
jurisdiction,  but  it  is  not  enabling,  so  as  to  make  it 
requisite  to  the  jurisdiction  of  this  Court,  that  such  peti- 
tions should  be  filed  in  Pennsylvania. 

The  objections  to  the  jurisdiction  of  the  Court  are 
overruled,  and  the  case  will  stand  for  hearing  on  the 
other  specifloations. 

Bobert  SeweU  and  A.  B.  McCalmanty  for  the  creditors* 

Francis  N.  Bangs  and  W.  S.  OpdyJce^  for  the  bankrupts^ 
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Salvage. 

The  steamship^  Rebecca  Clyde,  while  on  a  voyage  from  Wilmington  to  New  York» 
was  struck  by  a  heavy  gale  in  the  evening,  in  which  she  shipped  seas  which 
carried  away  her  smoke-stack,  shifted  her  boiler,  carried  away  part  of  her  honse, 
stove  in  a  port,  and  carried  away  part  of  her  steering  gear.    In  conaequenee  of 
this,  her  mainmast  and  her  foreyard  were  carried  away,  but  some  sail  was 
got  on  her,  and  the  steering  gear  was  repiured.    The  next  morning  the  g^le  had 
gone  down,  and  about  10  o'clock  the  steamer  Norman,  bound  from  Boston  to 
Philadelphia,  called  by  a  flag  of  distress,  came  to  her,  and  took  her  in  tow,  and 
towed  her  to  New  York,  reaching  Quarantine  about  1  p.m.    When  the  Clyde 
was  taken  in  tow,  she  was  making  no  headway  in  any  direction  towards  port, 
and  was  so  &r  off  shore  as  to  be  out  of  the  usual  track  of  vessels  up  and  down 
the  coast,  the  wind  blowing  off  shore.    The  value  of  the  Clyde  and  her  cargo 
was  $70,000.    The  value  of  the  Norman  was  $1 75,000,  and  of  her  cargo  |100,000. 
She  lost  about  24  hours  of  time,  broke  three  hawsers  and  chafed  another,  and 
had  to  pay  about  $1,000  for  new  ones,  and  $140  for  pilotage : 
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Jleld,  that  the  service  rendered  to  the  Clyde  waa  not  towage  but  aalyage;  and 
that  14,000  mast  be  allowed  as  salyage,  $800  of  it  to  be  paid  to  the  owners  of  the 
Tesael,  for  the  damage  to  the  hawsers  and  expense  of  pilotage,  $800  of  it  to  the 
master,  and  one-half  of  the  remainder  to  the  owners  of  the  yessel,  and  the  otlier 
half  to  the  officers  and  crew,  in  proportion  to  their  wages. 

Blatchfobd,  J.  This  libel  is  filed  by  the  owners  of 
the  steamship  Normau,  on  their  own  behalf  and  on  be- 
half of  the  master  and  crew  of  that  vessel,  and  of  all 
others  entitled,  against  the  steamship  Bebecca  Clyde 
and  her  cargo,  in  a  cause  of  salvage.  The  case  made  by 
the  libel  is,  that  the  Norman  was,  on  the  3d  of  January, 
1870,  on  a  voyage  from  Boston  to  Philadelphia,  with  a 
large  and  valuable  cargo ;  that,  about  9.40  a.m.,  when 
about  30  miles  east  of  Bamegat,  the  master  of  the  Nor- 
man perceived  a  steamer  with  a  flag  of  distress  flying 
union  down,  and  immediately  bore  away  and  ran  down  to 
her,  reaching  her  about  10.40  a.m.  ;  that  she  proved  to 
be  the  steamship  Bebecca  Clyde,  of  about  450  tons  bur- 
then, with  a  cargo  of  cotton  and  naval  stores ;  that  she 
had  become  disabled  in  a  gale  which  had  been  blowing 
the  previous  night,  her  mainmast  and  smoke-stack  were 
lost,  her  machinery  was  disabled,  her  boiler  was  shifted, 
her  boats  and  main  hatch  were  swept  away,  her  cargo 
port  on  the  starboard  side  was  stove  in,  and  she  was 
completely  helpless  and  in  danger  of  being  carried  off 
the  coast  by  a  strong  wind  which  was  then  blowing  off 
the  shore  ;  that  her  master  requested  the  master  of  the 
Norman  to  take  her  in  tow  and  proceed  with  her  to  New 
York ;  that,  in  compliance  with  such  request,  the  master 
of  the  Norman  sent  a  thirteen-inch  hawser  on  board 
of  her,  and  proceeded  to  tow  her  to  New  York ;  that,  in 
doing  so,  he  parted  such  hawser,  in  consequence  of  the 
heavy  sea  that  was  running,  and  the  bad  steering  of  the 
Bebecca  Clyde ;  that  he  then  sent  two  new  six-inch  lines 
on  board  of  the  Bebecca  Clyde,  which,  also,  parted ;  that 
subsequently,  by  means  of  a  third  line,  furnished  from  the 
Norman,  he  succeeded  in  towing  the  Bebecca  Clyde  into 
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Kew  York,  where  he  arrived  with  her  in  safety  about  6^- 
o'clock,  P.M.,  of  the  same  day ;  that  all  of  such  hawsers 
and  lines  were  furnished  from  the  Norman,  in  conse- 
quence of  there  having  been  none  on  board  of  the  Be- 
becca  Clyde ;  that  the  Norman  is  a  large  and  powerful 
steamship,  of  the  burthen  of  1,203  tons,  running  on  the 
regular  line  between  Boston  and  Philadelphia ;  that,  in 
rendering  such  service,  the  Norman  not  only  incurred 
considerable  expense  by  deviating,  and  by  the  loss  of  her 
lines,  but  also  incurred  the  danger  and  peril  to  herself  of 
fouling  her  propeller  by  the  parting  of  her  towing  lines ; 
and  that  the  value  of  the  Eebecca  Olyde  and  her  cargo 
was  from  $55,000  to  $60,000.  The  libel  claims  compensa- 
tion by  way  of  salvage  for  such  services,  and  avers  that 
the  agents  and  owners  of  the  Bebecca  Olyde  have  re^ 
fused  to  make  such  compensation. 

The  answer  alleges,  that,  on  the  night  previous  to  the 
3d  of  January,  the  Bebecca  Clyde,  while  on  a  voyage 
from  Wilmington,  North  Carolina,  to  New  York,  met 
with  a  severe  gale,  in  which  she  lost  her  mainmast  and 
smoke-stack,  and  her  machinery  became  disabled,  and 
her  boiler  somewhat  shifted,  and  her  boats  were  carried 
away ;  that,  in  the  morning  of  the  3d  of  January,  shortly 
after  midnight,  and  before  the  Norman  was  discovered, 
the  gale  had  subsided,  and,  by  four  o'clock,  the  wind  was 
blowing  only  moderately,  and  the  sea  was  going  down ; 
that  the  vessel  was  then  found  to  be  making  no  wat^r ; 
that  sails  were  then  rigged  and  she  was  got  under  com- 
plete control ;  that  she  was  making  land  at  the  rate  of 
about  three  knots  an  hour,  and  the  wind  was  favorable ; 
that  at  about  eight  o'clock,  a.m.,  she  made  the  Norman ; 
that,  at  that  time,  the  Bebecca  Clyde  was  about  twelve 
miles  east  of  Barnegat,  making  the  land  as  before  set 
out,  with  a  favorable  wind  and  in  no  danger,  but  her 
master  was  desirous  of  reaching  New  York  as  speedily 
as  possible ;  that  he  thereupon  set  an  ensign  for  assist- 
ance, and  at  about  10  a.m.  the  Norman  came  near ;  that 
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the  Norman  then  asked  if  the  Bebecca  Olyde  desired  a 
tow,  and  the  latter  replied  that  she  desired  to  be  towed 
to  New  York ;  that  the  Norman  thereupon  passed  a  haw- 
ser, which  was  parted  from  the  fault  of  the  Norman  in 
her  having  started  ahead  too  suddenly ;  that  subse- 
quently two  smaller  hawsers  were  passed  from  the  Nor- 
man and  broken ;  that  subsequently  the  Norman  passed 
another  hawser,  with  which  the  towage  was  completed, 
the  Bebecca  Clyde  being  left  at  the  Upper  Quarantine  in 
New  York  bay  at  about  7  o'clock,  p.m.  ;  that,  during  the 
whole  towage,  the  wind  and  the  sea  were  moderate ;  that 
the  Norman  incurred  little,  if  any,  risk,  by  the  service, 
and  her  additional  expense  was  small ;  that  the  value  of 
the  Bebecca  Olyde  and  her  cargo  was  not  as  stated  in 
the  libel ;  that  her  value,  aside  from  her  cargo,  was  from 
$10,000  to  $15,000;  that  the  service  performed  by  the 
Norman  was  a  towage  service,  and  the  libellants  are  en- 
titled to  a  fair  remuneration  therefor;  and  that  the 
claimants  have  always  been  willing  to  pay  the  same  to 
the  libellants,  and  have  offered  to  do  so,  but  the  libellants 
have  always  refused  the  same. 

The  libel  asks  that  the  Court  will  allow  a  proper  and 
adequate  sum  to  the  libellants  for  salvage,  out  of  the  Be- 
becca Clyde  and  her  cargo,  and  will  decree  the  same  to 
be  paid,  with  costs.  The  answer  prays  that  the  Court 
will  decree  what  is  a  fair  and  just  remuneration  for  the 
services  set  out  in  the  answer,  and  will  decide  what  the 
cargo  and  vessel  respectively  shall  pay ;  that  no  costs  be 
awarded  against  the  claimants ;  and  that  the  libellants 
be  decreed  to  pay  costs,  if  their  action  shall  seem  to  the 
Court  to  have  been  unnecessary  and  mischievous  in  com- 
mencing this  suit. 

The  evidence  and  pleadings  establish  that  the  value 
of  the  Bebecca  Clyde  and  her  cargo  was,  at  least,  $70,000 ; 
that  the  value  of  the  Norman  was  $175,000,  and  that  of 
her  cargo  $100,000 ;  that  the  Norman  lost,  in  rendering 
the  service,  about  24  hours  of  time,  and  was  actually  en- 
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gaged  in  towing  the  Bebecca  Clyde  about  Dine  hours ; 
that  the  Norman  broke  in  the  service  three  hawsers,  and 
injured  and  chafed  another  hawser ;  that  four  new  haw- 
sers were  purchased  for  the  Norman,  at  a  cost  of  about 
$1,000 ;  and  that  the  Norman  expended  for  pilotage  into 
and  out  of  the  port  of  New  York  the  sum  of  $140. 

The  principal  contest,  on  the  proofs,  is,  as  to  the  dis- 
tance the  Bebecca  Clyde  was  from  the  New  Jersey  shore 
when  the  Norman  came  up  with  her,  as  to  the  danger  she 
was  in,  and  as  to  her  ability  to  reach  the  port  of  New 
York  under  sail,  with  the  canvas  she  could  raise,  and 
with  the  wind  as  it  was*  The  libellants  contend  that 
the  Bebecca  Clyde  was  drifting  away  from  a  course 
towards  New  York,  and  would  not  have  reached  it  under 
sail,  her  steam  power  being  disabled  beyond  any  ability 
to  repair  it  at  sea,  and  that  she  was  so  far  from  the  New 
Jersey  shore  as  to  be  outside  of  the  usual  track  of  vessels 
going  up  and  down  the  coast.  The  claimants  contend 
that  their  vessel  was  under  complete  control  under  sail, 
and  was  within  sight  of  the  New  Jersey  shore,  and  was 
making  progress  towards  that  shore.  There  is  much  con- 
flicting testimony,  particularly  as  to  the  distance  of  the 
Bebecca  Clyde  from  the  New  Jersey  shore  when  the 
Norman  reached  her.  On  the  whole  evidence,  I  have 
eome  to  the  conclusion  that  the  Bebecca  Clyde  was 
making  no  substantial  progress  in  a  direction  that  would 
have  enabled  her,  with  the  sails  she  could  command,  to 
reach  the  port  of  New  York,  or  any  other  place  of  safety, 
and  that  she  was  picked  up  at  a  point  which  was  one  of 
danger  to  her,  crippled  as  she  was,  because  of  its  distance 
from  the  New  Jersey  shore  and  the  direction  of  the 
wiijid  ;  and  that  the  service  was,  so  far  as  the  saved  prop- 
erty was  concerned,  a  salvage  service  of  great  merit  and 
value.  To  the  Norman  there  was,  in  it,  no  peril  to  life 
or  property,  except  such  danger  as  arose  from  the  chance 
that  a  broken  hawser  would  foul  in  her  screw,  and  that 
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n?as  a  contingency  which  could  have  happened  only 
throngh  unskilful  management  on  her  part. 

In  the  case  of  The  Isabella,  in  1838  (3  Eagg.  427),  a 
iservice  by  a  steamer,  in  towing  to  a  place  of  safety  a 
•dismasted  vessel  rigged  with  jury  masts,  was  remune- 
rated merely  as  towage,  on  the  ground  that,  as  the  tow- 
age did  not  lead  to  the  rescue  of  the  vessel  from  danger, 
it  ought  not  to  be  remunerated  as  salvage.  In  the  case 
of  The  Eeward,  in  1841  (1  W.  Bob.  174,  177,)  the  Court 
remarked,  that  mere  towage  service  is  confined  to  vessels 
that  have  received  no  injury  or  damage,  and  that  mere 
towage  reward  is  payable  in  those  cases  only  where  the 
vessel  receiving  the  service  is  in  the  same  condition  she 
would  ordinarily  be  in  without  having  encountered  any 
damage  or  accident.  In  the  case  of  The  Princess  Alice, 
in  1849  (3  W.  Bob.  138),  the  Court  said,  that  a  towage 
service  may  be  described  as  the  employment  of  one  vessel 
to  expedite  the  voyage  of  another,  when  nothing  more  is 
required  than  the  accelerating  her  progress.  In  the  case 
of  The  Charles  Adolphe,  in  1856  (1  Swdbey,  153),  the 
Court  said,  that  service  by  a  steamer  to  a  vessel  disabled 
-and  in  distress,  by  taking  her  in  tow,  cannot  by  possibility 
be  compared  to  an  ordinary  towage  service.  In  the  pres- 
ent case,  the  Bebecca  Clyde  attracted  the  attention  of 
the  Norman  by  hoisting  a  flag  with  the  union  down — a 
recognized  signal  of  distress — and  requested  to  be  towed 
to  New  York.  The  service  was  performed  promptly  and 
without  any  attempt  on  the  part  of  the  Norman  to  bar- 
gain for  or  extort  a  large  compensation.  The  Norman 
was  a  powerful  steamer,  of  large  value,  and  the  service 
she  rendered  is  one  whose  repetition  ought  to  be  encour- 
aged by  the  Court.    (The  Paris,  1  Spinks,  289). 

1  allow,  as  salvage,  the  sum  of  $4,000.  Of  this  the 
owners  of  the  vessel  will  receive,  in  the  first  place,  $800, 
as  damage  to  hawsers  and  for  pilotage.  The  master  will 
receive  $300.  The  remaining  $2,900  will  be  divided  as 
follows— one-half,  or  $1,450,  to  the  vessel,  and  the  re- 
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maiDing  $1,450  to  the  oflli^rs  and  crew,  to  be  divided 
among  them,  including  the  master,  in  proportion  to  their 
respective  monthly  wages,  the  apportionment  to  be^ 
made  by  a  commissioner,  if  required.  The  prayer  of  the 
answer,  that  the  Court  will  decree  what  amount  the  ves- 
sel and  cargo  respectively  shall  pay,  was,  I  understood, 
waived  at  the  hearing.  The  claimants  will  be  charged 
with  the  costs. 

B.  D.  Benedict,  for  the  libellants. 
T.  Scudder,  for  the  claimants. 
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LEWIS  F.  BEEES  AND  PEANOIS  H.  NASH,  A8^ 
SIGNEES  OP  THE  ALLEETON  lEON  WOEKS^ 
MANUPACTUEING  CO.,  BANKEUPTS,  vs.  BUER 
KNAPP  AND  HENEY  E.  PITCH. 

Mechanic's  Lien. — Payment  by  Note. — Fixtures. 

K  and  F.  filed  a  mechanic's  lien  under  the  statute  of  Connecticat,  for  work  and 
materials  famished  to,  and  done  for,  the  bankrupts,  partly  under  a  special  con- 
tract and  partly  under  a  general  agreeitaent.  They  had  agreed  to  take  $3,000 
worth  of  the  stock  of  the  company  as  part  payment,  but  they  had  paid  $1,600 
on  account  of  it  They  had  also  received  three  notes  of  the  bankrupts,  two  of 
which  they  had  passed  away,  and  one  they  had  procured  to  be  discounted,  but 
on  maturity  had  taken  them  all  up  with  their  own  money.  Their  certificate  of 
lien  placed  the  lien  on  the  "  factory  and  other  buildings,"  •  •  .<  fQ^ 
services  rendered  and  materials  furnished  in  the  construction  of  said  buildings, 
and  for  repairs  done  thereon."  The  assignees  filed  a  bill  for  the  discharge  of 
the  lien. 
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Stld^  That  lienB  of  this  character  are  to  be  constnted  with  reasoDable  strictness.. 
That  this  lien  wonld  not  inclade  machinery  or  fixtures  not  necessarily  connected 
with  and  forming  part  of  the  buildings  themselyes,  nor  fences,  nor  blocks  or 
timber  for  trip-hammers,  or  any  other  supports  for  machinery,  which  could 
be  put  in  or  taken  out  without  disturbing  the  building. 

That  the  promissory  notes  were  not  to  be  treated  as  taken  in  payment 

That  the  amount  still  due  on  the  stock  was  a  payment. 

Shipmai^^,  J.  This  is  a  suit  in  equity  brought  by  the 
assignees  of  the  Allerton  Iron  Works  Manufacturing 
Company,  a  bankrupt  corporation,  against  the  defend- 
ants, praying  that  a  certain  alleged  mechanic's  liea 
placed  by  the  defendants  upon  certain  real  estate  of  the 
bankrupts  may  be  declared  void,  or  that,  if  the  same 
should  not  be  found  wholly  void,  this  Court  proceed  to 
ascertain  the  amount  of  such  lien,  and  direct  the  as- 
signees as  to  the  redemption  or  the  premises  and  the 
discharge  of  the  lien. 

Though  the  pleadings  and  the  evidence  present  the 
case  in  a  loose,  not  to  say  confused  manner,  enough  can 
be  gathered  to  enable  the  Court  to  dispose  of  the  legal 
questions  involved. 

It  appears  by  the  evidence  that  on  the  first  of  August, 
1869,  the  defendants  commenced  the  erection  of  certain 
buildings  on  the  land  of  the  bankrupts,  described  in 
the  bill,  and  carried  the  same  substantially  to  final  com- 
pletion. A  portion  of  the  work  appears  to  have  been 
performed  under  a  special  verbal  contract  as  to  price, 
and  the  rest  done  under  a  general  agreement  to  charge 
for  labor  and  materials  according  to  their  fair  value.  No 
controversy  has  been  suggested  as  to  the  prices  charged* 
The  whole  amount  of  the  defendants'  claim,  including 
what  was  done  both  under  the  special  and  general  agree- 
ments, was  $14,202  35,  for  which  they  rendered  their  bill 
after  the  work  was  finished. 

On  the  first  of  February,  1870,  the  defendants  lodged 
with  the  proper  officer  a  certificate  of  lien,  as  provided 
by  the  statute  of  Connecticut  regulating  mechanic's^ 
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liens,  claiming  a  lien  to  the  amount  of  $8,450,  ^^as 
nearly  as  the  same  can  be  ascertained."  The  statute 
upon  which  such  proceedings  rest,  has,  among  other 
provisions,  the  following : 

"  Section  1.  Every  dwelling-house,  or  other  building, 
in  the  construction,  erection,  or  repairs  of  which,  or  of 
any  of  its  appurtenances,  any  person  shall  have  a  claim 
for  materials  furnished,  or  services  rendered,  exceeding 
the  sum  of  twenty-five  dollars,  shall,  with  the  land  on 
which  the  same  may  stand,  be  subject  to  the  payment  of 
such  claim ;  and  the  said  claim  shall  be  a  lien  on  such 
land,  and  building,  and  appurtenances,  and  shall  take 
precedence  of  any  other  lien  or  incumbrance,  which  shall 
originate  subsequent  to  the  commencement  of  such  serv- 
ices, or  the  furnishing  of  any  such  materials  ;  *  * 
*  *  and  the  said  premises  shall  be  liable  to  be 
foreclosed  by  such  person,  in  the  same  manner  as  if  held 
by  mortgage. 

^^  Section  2.  The  debt  for  services  or  materials,  as 
^kforesaid,  shall  not  remain  a  lien  on  such  lands  or  build- 
ing, for  a  longer  period  than  sixty  days  after  the  person 
performing  such  services  or  furnishing  such  materials 
has  ceased  so  to  do,  unless  he  shall  lodge  with  the  town 
'Clerk  of  the  town  in  which  such  building  is  situated,  a 
<)ertiflcate  in  writing  describing  the  premises,  the  amount 
claimed  as  a  lien  thereon,  and  the  date  of  the  commence- 
ment of  the  claim,  the  same  being  first  subscribed  and 
«worn  to  as  the  amount  justly  due,  as  nearly  as  the  same 
<5an  be  ascertained,  which  certificate  shall  be  recorded  by 
the  town  clerk  with  deeds  of  lands." 

The  lien  filed  by  the  defendants  was,  by  its  terms, 
both  "  for  services  rendered  and  materials  furnished." 
The  bill  avers  that  this  certificate  was  not  filed  within 
the  sixty  days  prescribed  by  the  statute,  and  that  there- 
fore no  lien  exists.  On  this  point,  however,  I  am  satis- 
fied from  the  proofs,  that  the  defendants  did  not  cease 
either  to  perform  labor  or  to  furnish  materials  even  upon 


APRIL,  1871.  107 


Been  v.  Enapp. 


the  main  factory  building,  until  after  the  third  of  De- 
^cember,  1869.  Their  certificate  having  been  filed  on  the 
first  of  February  following,  the  sixty  days  had  not  ex- 
pired, and  the  lien  was  preserved. 

The  next  question  is,  how  much  that  is  due  from  the 
bankrupt  is  embraced  in  and  secured  by  this  lien  ? 

In  the  first  place,  the  amount  of  the  defendant's  bill, 
none  of  the  items  of  which  are  disputed,  is  $14,202  35. 
It  is  agreed  on  all  hands,  that  of  this  they  received, 
during  the  progress  of  the  work,  $6,300  in  cash,  leaving 
$7,902  35.  From  this  sum  must  be  deducted  $1,500,  due 
from  the  defendants  for  the  stock  of  the  company.  It 
is  conceded  that  they  originally  agreed  to  take  $3,000 
worth  of  the  stock  (120  shares  at  par  value,  of  twenty-five 
dollars  purchase),  as  part  payment  for  their  work  and 
materials.  Of  this  sum  they  paid  $1,500,  and  no  more, 
leaving  $1,500.  Of  course  this  latter  sum  must  be  de- 
ducted from  the  amount  they  claim,  as  by  the  contract 
it  was  to  be  taken  as  payment.  Deducting  this  sum, 
leaves  $6,402  35.  But  the  plaintiffs  claim  that  there 
should  be  a  further  deduction  of  the  amount  of  certain 
promissory  notes  given  by  the  bankrupts  to  the  defend- 
ants on  account  of,  and  during  the  progress  of  the  work 
on  the  buildings.  These  notes  were  as  follows :  One  on 
the  6th  of  November,  for  $1,000,  payable  in  three 
months ;  one  on  the  7th  of  November,  for  $2,000,  pay- 
able in  four  months ;  and  one  on  the  9th  of  ifiTovember, 
for  $1,000,  payable  in  three  months,  all  payable  at  the 
First  National  Bank  of  South  Norwalk.  These  notes 
were  received  by  the  defendants,  the  first  two  were  in- 
dorsed by  them  over  to  parties  with  whom  they  were 
doing  business,  and  the  last  they  got  discounted  them- 
selves. They  were  all  duly  protested  for  non-payment, 
and  the  defendants  took  them  up  with  their  own  funds, 
and  have  ever  since  held  them,  and  now  produce  them 
in  Court  to  be  delivered  to  the  assignees.  The  ground 
assumed  by  the  plaintiffs  is,  that  these  notes  were  re- 
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ceived  by  the  defendants,  as  payment  of  the  amounts 
therein  stated,  and  therefore,  to  that  extent,  absolutely 
discharged  the  bankrupt's  indebtedness  to  the  defend- 
ants. Of  this  there  is  not  a  particle  of  evidence,  while 
the  proof  is  clearly  the  other  way.  There  was  no  agree- 
ment between  the  parties  by  which  these  notes,  or  either 
of  them,  were  to  be  received  as  payment,  nor  was  there 
any  receipt  given  from  which  the  Court  can  infer  such 
an  agreement.  It  is  true  that  the  defendants,  in  their 
running  account  on  their  own  books  credited  the  bank- 
rupts with  these  notes  at  the  time  they  were  given,  but 
I  apprehend  that  this  act  in  no  way  extinguished  their 
lien.  The  taking  of  these  notes,  unless  it  was  expressly 
agreed  that  they  should  operate  as  payment,  in  no  way 
affected  the  original  indebtedness,  except  to  suspend  a 
remedy  on  that  indebtedness,  while  the  notes  were 
outstanding.  This  is  the  settled  law  of  Gonnecticut. 
Dougal  V.  Oowles  (5  Bay^  516) ;  Davidson  v.  Bridgeport 
(8  Conn.  E.  477) ;  Bill  v.  Porter  (9  Conn.  E.  31).  The  in- 
debtedness in  this  case  not  being  extinguished,  the 
lien  remained.  The  remarks  of  the  Supreme  Court  of 
this  State  in  Bose  v.  Perrse  &  Brooks  Paper  Works 
(29  Conn.  E.  256),  and  in  Chapin  v.  The  Same  (30  Conn. 
E.  475),  have  no  application  to  the  facts  of  the  present 
case. 

If  the  case  were  to  rest  here,  the  extent  of  the 
defendanf  s  lien  would  stand  fixed  at  $6,402  25,  with 
interest.  But  on  examination  of  the  defendant's  certifi- 
cate of  lien  in  connection  with  the  items  of  their  ac- 
count, I  am  satisfied  that  some  further  deductions  ought 
to  be  made.  The  certificate  places  the  lien  on  the 
**  factory  and  other  buildings,"  *  *  ♦  '« for  services 
rendered  and  materials  furnished  in  the  construction 
and  erection  of  said  buildings,  and  for  repairs  done 
thereon."  "  Liens  of  this  character  are  to  be  construed 
with  reasonable  strictness."  Chapin  v.  Perrse  & 
Brooks  Paper  Works  (30  Conn.  B.  474).      The  lien  in 
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this  case,  by  its  express  terms,  is  confined  to  the  build- 
ings, and  is  for  work  and  materials  bestowed  on  them. 
This  would  not  include  either  machinery  or  fixtures  not 
necessarily  connected  with  and  forming  part  of  the 
buildings  themselves.  It  would  not  include  fences. or 
blocks,  or  timber  for  trip-hammers,  or  any  other  frame- 
work or  supports  for  machinery  which  could  be  put  in 
or  taken  out  without  disturbing  the  buildings.  Now,  in 
examining  the  bill  of  the  defendants  in  connection  with 
their  testimony,  it  is  evident  that  there  are  items  which 
^ointo  their  alleged  claim,  that  are  not  covered  1by  their 
lien.  The  number,  value,  and  extent  of  these  are  not 
determinable  by  the  proofs  in  their  present  state ;  con- 
sequently, the  Court  cannot  fix  the  exact  amount  of 
the  lien  without  further  inquiry.  Perhaps  the  parties, 
in  the  light  of  these  observations,  can  agree  upon  the 
amount  of  these  further  deductions.  If  not,  the  case 
must  stand  over  for  further  proof  on  this  point.  When 
the  amount  of  further  deductions  is  agreed  upon,  or  the 
proof  is  submitted  on  this  point,  the  court  will  fix  the 
amount  of  the  lien  and  direct  a  final  decree. 


For  the  plaintiff,  Lewis  F.  Beers. 
For  the  defendants,  Levi  Warner^  Jr. 
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IN  THE  MATTER   OP   GEORGE  H-  PETRIE  ANI> 

OTHERS,  BANKRUPTS. 

Offset. 

P.  A  Co.  bad  an  account  with  a  bank,  on  which  there  was  dne  to  P.  A  Co.  a  bal- 
ance of  |895  41,  deposited  by  P.  ^  Co.  without  any  knowledge  on  the  part  of 
the  bank  of  their  insolyency,  when  a  draft  on  P.  A  Co.  for  $8,500,  owned  by 
the  bank,  fell  doe  and  was  protested  for  non-payment,  P.  A  Co.  liaTing  failed 
five  days  before.  The  bank  applied  the  balance  towards  the  payment  of  the 
draft.  Bankruptcy  proceediogs  were  commenced  against  P.  A  Co.  nearly  a 
month  afterwards.  The  assignee  aod  the  bank  submitted  to  the  Court  th» 
question  of  their  respective  rights  to  the  balance: 

Beld,  That  the  bank  had  a  right  to  retain  the  balance,  as  against  the  assignee. 

This  was  a  case  submitted  to  the  Court  by  the  as- 
signee in  bankruptcy  of  Petrie  &  Co.,  and  the  Central 
National  Bank,  as  follows  : 

On  February  14th,  1870,  The  Central  National  Bank 
were  the  owners  of  a  draft  for  $3,500,  drawn  by  the 
Beaver  Brook  Manufacturing  Company,  on,  and  accepted 
by,  Petrie  &  Co.,  the  bankrupts  herein,  and  which  ma- 
tured on  the  last  mentioned  day,  and  was  protested  for 
non-payment. 

At  and  previously  to  the  time  of  such  protest,  the 
firm  of  Petrie  &  Co.,  the  bankrupts,  had  an  account  with 
said  bank,  in  which  said  firm  had  been  in  the  habit  of 
depositing  moneys,  from  time  to  time,  and  drawing 
against  the  same.  At  the  date  of  maturity  of  said  draft 
there  remained  a  balance  due  to  said  firm  of  Petrie  & 
Co.,  on  said  deposit  account,  of  $395  41,  which  was  so 
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deposited  on  or  previously  to  February  Sth,  1870,  in 
the  regular  course  of  business,  and  without  said  bank 
having  knowledge  or  notice  of  the  insolvency  of  said 
Petrie  &  Co.  Petrie  &  Co.  failed  four  days  afterwards^ 
namely,  on  February  9th,  1870. 

At  the  maturity  and  protest  of  the  draft,  the  bank 
applied  the  amount  of  the  deposit  towards  the  payment 
of  the  draft. 

Kearly  a  month  afterwards,  and  on  March  12th,  1870, 
bankruptcy  proceedings  were  commenced  against  Petrie 
&0o. 

The  bank  claimed  that,  under  section  20  of  the  bank- 
ruptcy Act,  the  draft  and  deposit  were  mutual  debts,  and 
that  they  had  a  right  to  set  off  one  against  the  other, 
thereby  reducing  the  amount  of  the  draft  to  $3,104  59. 

The  assignee  claimed  that  the  funds,  deposited  aa 
aforesaid,  belonged  to  the  estate  of  the  bankrupts ;  that, 
in  respect  to  the  same,  the  bank  were  acting  as  trustees ; 
that  they  had  no  right  to  set  off  any  part  of  their  debt 
against  the  same ;  and  that  he,  as  such  assignee,  acquired 
an  absolute  title  to  the  same,  under  section  14  of  said 
Act.  He  also  claimed  that,  to  allow  said  bank  to  hold 
said  funds,  would  be  a  violation  of  the  second  clause  of 
section  35  of  said  Act,  and  would  be  giving  them  a  pref- 
erence over  other  creditors. 

The  questions  to  be  determined  were  as  follows  : 

Fi/rst — Had  the  bank  a  right  to  set  off  the  amount  of 
said  draft  of  $3,500,  against  the  said  deposit  of  $395  41, 
thereby  reducing  the  amount  of  said  draft  to  $3,104  59  ? 

Second, — Should  the  bank  pay  over  to  said  assignee 
the  amount  of  said  deposit  ? 

Blatchford,  J.  As  the  opinion  and  judgment  of 
the  Coiurt  on  the  questions  stated  in  the  foregoing 
special  case,  the  first  question  above  stated  is  answered 
in  the  affirmative,  and  the  second  question  above  stated 
is  answered  in  the  negative. 
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Internal  Rkvbnuk. —  Evidknck. —  Fbauddlent  Intent. —  Sales. — 

Manufactubed  Goods. 

A  fraadnlent  intent  in  respect  to  a  particnlar  importation  of  goods  may  be  legiti- 
mately inferred  by  a  jury  from  a  previoas  fraudulent  intent  and  previous  fraud- 
ulent acts,  sbown  in  respect  to  previous  importations. 

The  same  kind  of  evidence  is  legitimate  in  prosecutions  for  the  forfeiture  of  prop- 
erty under  the  internal  revenue  Acts. 

The  internal  revenue  Act  of  March  Sd,  1866,  which  went  into  effect  on  the  Ist 
of  April,  1866,  imposed  a  tax  of  ihirty-fiye  cents  a  pound  upon  certain  tobacco, 
upon  which  the  previous  Act  had  imposed  a  tax  of  twenty-five  cents  a  pound. 
On  the  81st  of  March,  1866,  L.,  a  tobacco  dealer  iu  New  York,  entered  upon 
his  sales-book  a  sale  of  about  160,000  worth  of  such  tobacco  to  K.  <k  W.,  who 
gave  him  their  check  for  the  amount.  Two  or  three  days  afterwards  he  gave 
to  E.  ^  W.  his  check  for  the  same  amount.  The  tobacco  never  passed  into 
the  possession  of  K.  <&  W.,  but  L.  kept  it  on  his  own  premises,  treated  it  as  his 
own,  and  disposed  of  it  as- such.  In  connection  with  that  alleged  sale,  he  en- 
tered  a  quantity  of  the  tobacco  in  the  tax-book,  at  that  date,  and  returned  it  aa 
sold: 

add,  That,  under  the  94th  section  of  the  Act  of  June  30th,  1864,  it  was  illegal 
for  L,  to  return  that  tobacco  for  tax,  because  it  was  not  sold,  nor  was  it  "re- 
moved for  consumption,"  under  the  91st  section  of  the  same  Act ; 

That  the  fact  of  this  tax  of  twenty-five  cents  having  been  paid  on  this  tobacco  by 

L.,  under  the  above  drcumstences,  was  no  reason  for  his  not  returning  for  tax  a 

sale  of  a  portion  of  it  in  April  and  May,  1867  (although  the  tax  upon  such 

tobacco  had  at  that  time  been  reduced  to  fifteen  cents  a  pound,  by  the  Act  of 

July  18th,  1866),  notwithstandmg  the  provision  of  the  70th  section  of  the  latter 
Act. 

Under  the  90th  section  of  the  Act  of  1864,  as  amended  by  the  9th  section  of  the 
Act  of  July  18th,  1866,  a  manufacturer  of  tobacco  is  required  to  keep  a  book 
showing  the  goods  manufactured  by  him  as  well  as  the  goods  he  haa  sold. 

Manufactured  goods,  under  that  secUon,  means  goods  the  manufacture  of  which 
is  completed,  so  that  the  goods  are  in  a  condition  to  be  sold 

It  appeared  to  be  the  manner  of  doing  business  in  the  warehouse  of  L.,  to  enter 
fortaxonacertamday  a  krge  mass  of  tobacco,  which  was  then  taken  down 
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stairs  into  the  retail  ooanter  department,  where  it  was  sold  at  retail,  no  record 
being  kept  of  snch  sales : 
Seldf  That  this  was  an  illegal  mode  of  doing  business ;  that  there  was  no  sale 
when  the  property  was  taken  to  the  retail  counter ;  and  that,  under  the  90th  sec- 
tion of  the  Act  of  1864,  as  amended  by  the  Act  of  July  18th,  1866,  a  record  of 
the  sales  at  the  retail  counter  should  have  been  kept,  and  an  abstract  of  such 
sales  returned  by  the  10th  day  of  every  month. 

JuDGB  Blatghford's  Ohargb.  GenOemm  of  the 
Jury : — This  case  has  occupied  your  attention  for  a  long 
time,  this  being  the  nineteenth  day  since  we  entered 
upon  its  consideration.  It  is  one  of  a  class  of  cases 
ivhich,  as  you  have  perceived,  requires,  in  its  ex- 
amination by  the  counsel,  the  Court  and  the  jury,  the 
exercise  of  patience  and  forbearance,  in  investigating 
matters  of  great  tediousness.  The  consumption  of  time 
is  inseparable  from  the  character  of  the  inquiry,  and 
was,  in  my  judgment,  absolutely  necessary.  The  trial 
was  commenced  in  the  expectation  and  with  the  in- 
tention, on  the  part  of  the  District  Attorney,  of  saving 
the  time  of  the  Court  and  jury  from  being  taken  up 
with  an  examination  of  the  books,  if  an  accurate  tran- 
script and  faithful  representation  of  their  contents,  made 
out  of  Court,  could  be  presented.  But,  on  an  examina- 
tion, it  was  quite  apparent  that  the  "  callings,"  as  they 
have  been  denominated,  which  were  made  and  were 
sought  to  be  put  in  evidence,  were  not  reliable.  That 
fact  was  admitted  by  the  District  Attorney.  Therefore, 
great  injustice  would  have  been  done  to  the  claimant, 
if  those  '^callings"  had  been  put  before  the  jury  as  a 
true  transcript  of  the  books,  instead  of  having  in 
evidence  the  books  themselves.  Moreover,  an  exami- 
nation of  the  books  by  witnesses  on  the  stand,  in  the 
presence  of  astute  counsel  on  both  sides,  and  of  the 
Court  and  jury,  clears  up  everything  as  we  proceed, 
and  leaves  nothing  vague  or  doubtful.  If  any  diflBlculty 
or  embarrassment  arises,  the  proper  witness  is  on  the  spot 
to  explain  it.    We  have  had  an  examination  of  these 
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matters  in   Mr.  Lilienthars  establishment,   under  cir- 
cnmstances  the  most  favorable  for  the  investigation,  in  a 
Gourt  of  justice,  of  questions  of  this  kind.    We  have  had 
the  gentlemen  most  intimately  conceilbed  in  and  con- 
nected with  these  transactions,  the  parties  themselves 
who  made  the  entries  in  the  books,  Mr.  Denneker  and 
Mr.  Davis,  gentlemen  of  intelligence,  and  who  have 
given  their  testimony  in  a  manner,  so  far  as  imparting 
information  is  concerned,  entirely  satisfactory  to  the 
Court  and  the  counsel,  and,  I  doubt  not,  to  yourselves. 
Again,  all  the  books  that  have  been  called  for  have  been 
presented.     The  District  Attorney,  versed  in  these  mat- 
ters, has  been  assiduous,  persevering  and  untiring.    The 
counsel  for  the  defence  are  gentlemen  more  eminently 
qualified  for  an  investigation  of  this  kind  than  any  coun- 
sel at  the  bar,    one  of  them    having  heretofore  held 
the  high  position  of  Deputy  Commissioner  of  Internal 
Bevenue,  under  the  Government  of  the  United  States, 
and  the  others  having  fitted  themselves  for  these  investi- 
gations by  long  service  in  the  District  Attorney's  office, 
in  the  prosecution  of  like  matters  on  behalf  of  the 
Oovemment.    Therefore,  nothing  has  been  wanting,  in 
this  case,  to  the  elucidation  of  the  truth,  so  far  as  it  can 
be  ascertained  from  the  books  kept  by  Mr.  Lilienthal, 
and  from  the  testimony  of  his  foreman  and  others  in 
his  establishment.     And  it  is  a  result  of  this  entire 
and  thorough  competency  of  the  counsel  on  both  sides, 
that  that  happens  in  this  case,  which  rarely  happens  in 
any  case  tried  before  this  Court  or  any  other  Court,  that 
the  Court  is  able  to  assent,  and  does  assent,  as  I  shall 
hereafter  state  to  you,  to  all  the  propositions  of  law  pre- 
sented on  both  sides  of  this  case,  as  requests  to  the 
Court  to  charge  the  jury,  leaving  merely  a  question  of  fact 
for  your  consideration.    And  I  desire,  gentlemen,  to  say 
to  you,  in  the  outset  of  my  remarks,  that  it  is  for  you 
solely,  under  your  oaths,  in  the  discharge  of  your  duties 
as  jurors,  to  pass  upon  that  question  of  fact,  uninfluenced, 
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in  yonr  detenninatioDy  by  any  suggestion  or  opinion  that 
you  may  suppose  the  Gourt  holds  on  any  matter  of  fact, 
taking  the  law  as  given  to  you  by  the  Oourt,  and  exer- 
cising your  own  independent,  unbiassed,  uninfluenced 
judgment  upon  the  facts,  to  come  to  a  righteous  con- 
clusion. 

The  issue  in  this  case  is  a  very  plain  one.  The  pros- 
ecution is  founded  on  the  48th  section  of  the  Act  of 
June  30th,  1864,  as  amended  by  the  9th  section  of  the 
Act  of  July  13th,  1866  (14  U.  8.  Stat,  at  Lwrge,  111),  a 
section  enacted  at  a  comparatively  early  day  in  the  his- 
tory of  the  internal  revenue  Acts  of  this  country,  and 
which  has  remained  on  the  statute  book,  with  some 
modifications,  ever  since,  and  has  been  enforced  in  a 
great  many  cases.  Its  provisions  are  these — ^that  where 
any  property,  subject  to  a  tax  undc^r  a  law  of  the  United 
States,  is  found  in  the  possession  of  any  person  with 
intent  to  sell  it,  or  remove  it,  or  dispose  of  it,  without 
paying  the  tax  upon  it,  or  without  having  the  tax  paid 
upon  it,  or  with  intent  to  defraud  the  internal  revenue 
laws  of  the  United  States,  such  property,  so  found,  under 
such  circumstances,  in  the  possession  of  any  person,  with 
such  intent,  shall  be  forfeited  to  the  United  States,  and 
may  be  seized,  as  this  property  was  in  this  case,  and 
be  proceeded  against  in  the  manner  in  which  this  property 
is  being  proceeded  against  in  this  suit.  The  same  sec- 
tion provides,  that  if  any  raw  materials  are  found  in  the 
possession  of  any  person,  he  having  the  intent,  in  respect 
to  them,  when  they  are  so  found  in  his  possession,  of 
manufacturing  them  into  articles  subject  to  tax,  in  re- 
spect to  which  articles  he  intends  that  the  tax  shall  not 
be  paid,  or  that  the  revenue  shall  be  defrauded,  such  raw 
materials  shall  be  forfeited  to  the  United  States.  The 
same  section  goes  on  to  provide,  that,  under  such  cir- 
cumstances, not  only  shall  the  articles  subject  to  tax, 
and  the  raw  materials,  be  forfeited,  but  all  i>ersonal  prop- 
erty, of  anv  kind  whatsoever,  found  on  the  same  prem- 
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ises  where  sach  offending  articles,  so  to  speak,  are 
found,  shall  be  forfeited.  There  has  been  seized,  in  this 
case,  not  only  tobacco  in  a  manufactured  state,  subject  to 
tax,  but  also  a  large  quantity  of  raw  materials — ^raw  to- 
bacco, and  other  raw  matierials — and  a  large  quantity  of 
personal  property  connected  with  this  establishment* 
The  report  of  the  appraiser  values  the  entire  property  at 
$104,000.  In  that  amount  it  was  bonded,  and  delivered 
to  the  claimant,  and  the  Government  accepted  what  it 
regarded  as  a  satisfactory  bond,  in  place  of  the  property. 
It  is  this  $104,000  worth  of  property,  consisting  gene- 
rally of  tobacco  subject  to  tax,  raw  materials,  and  other 
personal  property,  found  in  this  establishment,  that  is- 
the  subject  of  this  suit. 

It  is  for  the  Government  to  satisfy  you  that  this 
property  was  in  this  establishment,  with  the  intent  men* 
tioned,  in  respect  to  it,  on  the  part  of  those  in  whose  cus- 
tody and  control  it  was.  For  the  purpose  of  making  the 
matter  clearly  definite,  I  will  read  the  language  of  the 
statute :  ^^  All  goods,  wares,  merchandise,  articles  or 
objects  on  which  taxes  are  imposed  by  the  provisions 
of  law,  which  shall  be  found  in  the  possession  or  cus- 
tody, or  within  the  control,  of  any  person  or  persons, 
for  the  purpose  of  being  sold  or  removed  by  such  per- 
son or  persons  in  fraud  of  the  internal  revenue  law, 
or  with  design  to  avoid  payment  of  said  taxes,  may  be 
seized  by  the  collector  or  deputy  collector  of  the  proper 
district,  or  by  such  other  collector  or  deputy  collector 
as  may  be  specially  authorized  by  the  Commissioner  of 
Internal  Bevenne  for  that  purpose,  and  the  same  shall 
be  forfeited  to  the  United  States,  and  also  all  raw 
materials  found  in  the  possession  of  any  person  or 
I>ersons  intending  to  manufacture  the  same  into  articles 
of  a  kind  subject  to  tax,  for  the  purpose  of  fraudulently 
selling  such  manufactured  articles,  or  with  design  to 
avoid  the  payment  of  said  tax,  and  also  all  tools^ 
implements,  instruments,  and  personal  property  whatso- 
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ever,  in  the  place  or  building,  or  within  any  yard  or 
inclosure,  where  such  articles  or  such  raw  materials 
shall  be  found,  may  also  be  seized  by  any  collector  or 
4epnty  collector,  and  the  same  shall  be  forfeited  as 
aforesaid/'  The  District  Attorney  has  stated  to  you,  in 
his  sunmiing  up,  the  various  grounds  upon  which  he 
claims  the  forfeiture  of  the  property  seized,  that  is,  the 
various  grounds  upon  which  he  maintains  that  he  has 
proved  the  existence  of  this  intent,  in  respect  to  the 
taxable  tobacco  and  the  raw  materials  and  other  property 
seized  in  the  factory  of  Mr.  Lilienthal.  As  you  have 
seen,  the  testimony  is  entirely  testimony  in  regard  to 
what  jEure  alleged  to  have  been  previous  acts  of  omission 
and  commission,  on  the  part  of  Mr.  Lilienthal  and  per- 
sons in  his  establishment,  in  respect  to  the  conduct  of 
their  business  at  previous  times,  in  relation  to  the  in- 
ternal revenue  laws  of  the  United  States.  That  is  a 
class  of  evidence  which,  as  has  been  expressly  ad- 
judicated, in  many  cases,  by  the  Supreme  Court  of 
the  United  States,  is  perfectly  competent  and  legitimate 
evidence  from  which  to  infer  a  fraudulent  intent  in  re- 
spect to  existing  property.  It  has  been  held  in  respect 
to  the  importation  of  goods  at  the  custom  house,  that 
a  fraudulent  intent  in  respect  to  a  particular  importation 
of  goods  may  be  legitimately  inferred  by  a  jury  from 
a  previous  liraudulent  intent  and  previous  fraudulent 
^M^ts,  shown  in  respect  to  property  previously  imported 
through  the  custom  house.  There  is  a  large  class  of 
<sases  on  that  subject,  and  the  doctrine  has  been  recently 
applied  to  an  action  under  the  internal  revenue  laws, 
by  the  Oircuit  Judge  of  this  Circuit,  in  a  case  in  the 
ISTorthem  District  of  New  York,  in  regard  to  distilled 
^spirits.  It  is,  therefore,  a  class  of  evidence  that  can  be 
legitimately  appealed  to,  and  is  appealed  to,  in  all  cases 
of  this  kind.  Sometimes  it  is  accompanied  by  other 
-evidence,  in  respect  to  an  existing  intent,  in  regard  to 
property  seized.    Sometimes  property  seized  is  found 
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concealed,  and,  to  support  the  idea  that  fraud  was  in- 
tended in  regard  to  it,  previous  fraudulent  acts  are 
given  in  evidence.  Sometimes,  as  in  this  case,  the  evi- 
dence consists  almost  entirely  of  testimony  in  regard  to 
previous  acts,  and  to  what  is  claimed  by  the  District 
Attorney  to  have  been  the  fraudulent  intent  existing  m 
such  previous  acts. 

I  shall  call  your  attention  particularly  to  the  varioua 
matters  that  are  relied  on  by  the  District  Attorney. 
The  first  one  is  in  regard  to  what  is  called  '^  extra  long^ 
smoking  tobacco,"  a  species  of  tobacco  in  regard  to  which 
it  may  be  generally  stated,  that  it  has  in  it  a  very  large 
proportion  of  stems.  It  is  a  kind  of  tobacco  which, 
according  to  the  evidence,  was  manufactured  in  this- 
establishmetit,  as  a  part  of  its  ordinary  business,  prior 
to  the  1st  of  August,  1866,  at  which  date  commenced 
this  series  of  retiums,  seventeen  in  number,  which  are 
the  main  subjects  of  consideration  in  this  case.  It  is  a 
species  of  tobacco  that  was  manufactured  previous  to  that 
time,  and  returned  month  by  month  in  the  monthly 
returns.  That  date  is  taken  in  this  case,  because  it  i» 
the  date  when  the  Act  of  July  13th,  1866,  changing  the 
rate  of  duty  on  various  descriptions  of  tobacco,  went  inta 
operation.  Previous  to  that  time,  the  Act  imposing  a  tax 
on  tobacco  was  the.  Act  of  March  3d,  1865  (13  U.  S. 
Sm.  at  Large,  469).  That  Act  of  March  3d,  1865, 
divided  smoking  tobacco  into .  two  classes,  for  taxation^ 
One  class,  made  exclusively  of  stems,  was  taxed  fifteen 
cents  a  pound ;  and  smoking  tobacco  of  all  kinds  not  in- 
cluded and  provided  for  under  the  fifteen  cents  clause, 
was  taxed  thirty-five  cents  a  pound.  It  appears,  from 
the  evidence,  that  the  ** extra  long  smoking.tobacco  "  so 
made  in  this  establishment  prior  to  August  1st,  1866, 
and  so  being  made  in  it  when  the  Act  of  July  13th,  1866, 
was  passed,  had  been,  up  to  the  1st  of  August,  1866, 
returned  by  Mr.  LUienthal  as  "smoking  tobacco," 
under  this  thirty-five  cents  clause,  and  not  under  the  fit 
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teen  cents  clause.  !N'ot  being  made  exclasively  of  stems, 
it  waa  not  liable  to  the  fifteen  cents  tax,  and,  therefore, 
it  was  liable  to  the  thirty-five  cents  tax.  It  also  appears 
that,  for  some  twenty  days  or  so  after  the  1st  of  August, 
1866,  when  this  new  law  of  July,  1866,  went  into  eftbct, 
this  ''extra  long  smoking  tobacco,"  which  had,  before 
August  1st,  1866,  been  returned  at  thirty-five  cents,  was 
returned  by  Mr.  Lilienthal  as  liable  to  a  tax  of  forty 
cents,  under  a  clause  in  the  Act  which  so  went  into  effect 
August  1st,  1866,  and  was  returned  by  him  under  the 
head  of  ''chewing  tobacco."  The  reason  stated  by  the 
claimant  for  returning  such  tobacco  as ' '  chewing  tobacco" 
is,  that  there  was  no  place  to  insert  it  in  the  form  of 
return,  except  under  the  head  of  "  chewing  tobacco."  It 
had,  however,  been  previously  returned  as  "smoking 
tobacco,"  and  it  was  called  "smoking  tobacco"  in  the 
price  lists  issued  by  the  claimant.  After  it  had  been 
returned  for  some  twenty  days  after  the  1st  of  August, 
1866,  as  liable  to  a  tax  of  forty  cents  a  pound,  it  was 
at  all  times  thereafter  returned  by  the  claimant  as  liable 
to  a  tax  of  fifteen  cents  a  pound.  It  was  continued  at 
that  rate  throughout  all  the  returns,  down  to  the  31st 
of  December,  1867,  and  all  the  smoking  tobacco  of 
every  kind  that  was  returned  by  the  claimant  in  all  the 
returns  made  by  him  during  all  the  seventeen  months, 
was  returned  at  fifteen  cents  a  pound,  and  no  smoking 
tobacco  was  returned  at  forty  cents  a  pound.  There 
was  no  class  of  thirty-five  cents  smoking  tobacco  in  the 
Act  of  July,  1866.  The  only  classes  of  smoking  tobacco 
in  that  Act  were  these  two— smoking  tobacco,  sweetened, 
stemmed  or  butted,  forty  cents  per  pound;  and  all 
smoking  tobacco  not  sweetened,  nor  stemmed  nor  butted, 
including  that  made  of  stems  or  in  part  of  stems,  and 
imitations  thereof,  fifteen  cents  per  pound.  Agreat  deal 
was  said  in  this  case,  on  the  argument  to  the  Court, 
as  to  the  proper  construction  of  the  Act  of  July,  1866, 
in  regard  to  the  tax  on  this  "extra  long  smoking  to- 
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bacco."  You  will  recollect  that,  during  the  greater 
part  of  the  seventeen  months  after  the  1st  of  August, 
1866,  all  except  a  very  small  portion  of  the  time,  at  the 
commencement,  this  ^^  extra  long  smoking  tobacco"  was 
prepared  by  putting  into  it  rather  more  stems,  say  ten 
pounds  more  in  every  ninety  pounds  of  product,  than 
they  had  been  in  the  habit  of  putting  in  before  the 
1st  of  August,  1866.  It  always  had  had  a  large  propor- 
tion—not a  preponderance — of  stems  in  it,  although  it 
was  not  made  exclusively  of  stems.  I  do  not  consider 
it  necessary,  in  this  case,  to  determine  what  is  the  proper 
interpretation  of  this  fifteen  cents  clause  in  the  Act  of 
July,  1866,  or  under  what  head  in  that  Act,  as  a  matter 
of  law,  this  *^  extra  long  smoking  tobacco,"  manufac- 
tured in  the  manner  described  by  Mr.  Denneker,  prop- 
erly falls.  The  facts,  to  recapitulate  them,  about 
which  there  is  no  dispute,  in  regard  to  this  ''  extra  long 
smoking  tobacco,"  are,  that  at  the  time  this  Act  of  July 
13th,  1866,  went  into  effect,  Mr.  Lilienthal  was  manu- 
facturing this  ^^ extra  long  smoking  tobacco;"  that,  pre- 
vious to  that  time,  he  had  returned  it  at  thirty-five  cents 
a  pound,  as  ^^  smoking  tobacco,"  under  the  Act  of 
March  3d,  1865 ;  that,  after  the  Act  of  July,  1866,  went 
into  effect,  and  until  about  the  20th  or  21st  of  Aagust, 
1866,  he  returned  it  at  forty  cents  a  pound ;  and  that,  after 
that  time,  the  mass,  if  not  all  of  it,  during  the  entire 
residue  of  the  seventeen  months,  was  returned  at  fifteen 
cents  a  pound,  there  being  no  difference  whatever  in  the 
tobacco  during  all  the  periods  when  it  was  so  returned 
at  the  several  rates  of  thirty-five,  forty  and  fifteen  cents, 
except  that,  during  almost  all  of  the  seventeen  months, 
commencing  with  August,  1866,  it  contained,  in  every 
ninety  or  one  hundred  pounds,  ten  pounds  more  of  stems 
than  it  had,  before  August,  1866,  been  in  the  habit  of 
containing.  The  quantity  of  it  in  the  returns  for  such 
seventeen  months  was  quite  large.  The  District  At- 
torney claims  that  the  average  was  about  five  thousand 
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pounds  a  month ;  and,  at  all  events,  the  quantity  was 
considerable. 

The  District  Attorney  has  addressed  to  you  an  argu- 
ment for  the  purpose  of  showing  that,  no  matter  what 
the  interpretation  of  the  Act  of  July,  1866,  may  properly 
be,  the  conduct  of  Mr.  Lilienthal  in  regard  to  this  **  ex- 
tra long  smoking  tobacco  "  shows  an  intent  on  his  part 
throughout  to  defraud  the  Government  in  regard  to  the 
tax  upon  such  tobacco.  It  is  for  yon  to  say  whether  you 
believe  that  he  has  established  the  proposition  for  which 
he  contends.  The  theory  on  the  part  of  the  defence  is, 
that,  because  this  tobacco  had  some  stems  in  it,  it  was  lia- 
ble to  a  tax  of  fifteen  cents  a  pound ;  that,  at  all  events, 
Mr.  Lilienthal,  reading  the  law  for  himself,  had  a  right  to 
think  that  it  was  capable  of  a  double  interpretation ;  and 
that  there  could  be  no  fraudulent  design  or  intent  on  his 
X^rt,  until  his  attention  was  in  soifle  way  called  to  the  sub- 
ject, or  until  the  matter  had  been  judicially  determined. 
The  District  Attorney,  on  his  part,  contends,  that  if,  to 
put  any  stems  whatever  into  the  tobacco,  reduces  it  to  a 
fifteen  cents  tax,  it  makes  no  difference  how  much  stems 
there  are  in  it,  whether  more  or  less ;  and  that,  therefore, 
the  testimony  in  regard  to  putting  more  stems  into  this 
tobacco,  has  no  beariug  upon  any  honest  transaction  in 
regard  to  this  matter.  In  otheif  words  he  claims,  that  if 
the  ground  taken  by  Mr.  Lilienthal  at  the  time,  that  this 
tobacco  was  liable  to  the  fifteen  cents  tax,  because  it  had 
some  stems  in  it,  was  correct,  and  that  all  tobacco,  under 
the  Act  of  July,  1866,  which  had  any  stems  in  it,  or  was 
made  in  part  of  stems,  was  liable  to  fifteen  cents  a  pound 
tax,  and  not  forty  cents,  then  it  was  absurd  to  put  in  any 
more  stems,  because  the  quantity  of  stems  that  was  in 
already  was  entirely  sufficient  to  bring  the  tobacco  within 
the  fifteen  cents  tax.  It  is  for  you  to  say  what  force  and 
weight  you  will  give  to  this  argimient.  In  that  connec- 
tion, the  District  Attorney  calls  attention  to  the  fact, 
that,  all  through  the  seventeen  months,  all  the  smoking 
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tobacco  that  was  retmned  by  Mr.  Lilienthal  was  retorned 
at  the  fifteen  cents  rate,  and  none  was  retiimed  at  forty 
cents  a  pound.  He  also  claims,  that  the  books  of  Mr. 
Lilienthal  show,  that  Mr.  Lilienthal  had  a  purpose  to 
benefit  himself,  and  not  to  deal  honestly  with  the  Govern- 
ment,  in  this — that  what  was  returned  by  him  at  forty 
cents  a  pound,  during  the  short  time  he  returned  it  at 
that  rate,  after  the  Act  of  July,  1866,  went  into  opera- 
tion, appears  by  the  books  to  have  been  sold  at  seventy 
cents  a  pound,  and,  when  he  returned  the  tobacco  at  fif- 
teen cents  a  pound,  thus  reducing  the  tax  by  twenty- 
five  cents  a  pound,  he  reduced  his  price  to  the  purchaser 
by  only  ten  cents  a  pound,  for  the  same  tobacco,  with  the 
same  increased  quantity  of  stems  in  it,  thus  making  to 
himself  a  clear  difference  in  his  own  favor,  as  is  claimed, 
of  fifteen  cents  a  pound,  out  of  the  twenty-five  cents  a 
pound  reduction  in  theitax.  That  is  claimed  by  the  Dis- 
trict Attorney  to  be  a  circumstance  to  be  taken  into  con- 
sideration. It  is  also  claimed  by  the  District  Attorney, 
that  there  is  no  evidence  to  show  that  the  Government 
had  any  information  until  February,  1867,  as  to  how  this 
^'  extra  long  smoking  tobacco  "  was  made ;  that,  at  that 
time,  when  such  information  was  communicated  to  Mr. 
Van  Wyck,  the  Collector,  as  As  shown  by  his  letter  of 
March,  1867,  to  the  Internal  Bevenue  Office,  he  supposed 
the  state  of  facts  to  exist  which  is  disclosed  in  that 
letter,  namely,  that  the  identical  stems  which  were  taken 
out  of  the  tobacco  for  the  purpose  of  being  subjected  to 
this  treatment,  which  would  assimilate  them  to  leaf  to- 
bacco in  appearance  and,  perhaps,  in  flavor,  were  put 
back  with  the  leaves  from  which  they  were  taken ;  that 
the  Internal  Bevenue  Office,  when,  in  August,  1867,  it 
replied  to  the  letter  of  Mr.  Van  Wyck,  acted  upon  that 
idea,  and  in  this  way — that,  while  the  Act  of  July  13th, 
1866,  said  that  smoking  tobacco  stemmed  should  pay  a 
tax  of  forty  cents  a  pound,  the  Commissioner  of  Internal 
Bevenue  stretched  a  point  in  favor  of  the  tobacco  manu- 
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factorers,  by  saying  to  them :  ^'  Although  yoa  take  away 
physically  the  steins  from  the  leaves,  in  the  course  of 
yonr  manufacture,  so  that,  in  one  sense,  the  tobacco  is 
stemmed,  nevertheless,  for  the  purpose  of  giving  yon 
the  privilege  of  putting  those  stems  through  this  manipu- 
lation, we  will  consider  that  that  tobacco  is  not  stemmed, 
provided  you  put  back  those  identical  stems  with  the 
leaves  to  which  they  belong/*  The  District  Attorney 
also  contends,  that,  inasmuch  as  the  claimant  returned 
this  tobacco,  under  the  Act  of  1865,  at  the  rate  of  thirty- 
five  cents,  and  then  returned  it  for  a  little  while,  under 
the  Act  of  1866,  at  forty  cents,  and  th^n  changed  the 
rate  to  fifteen  cents,  he  has  not  shown  honesty  and  good 
faith,  because  it  does  not  appear  that  he  laid  all  the  facts 
before  the  Internal  Bevenue  Department,  and  asked 
what  the  tax  on  the  tobacco  should  be,  but  put  it  down, 
month  after  month,  at  fifteen  cents  a  pound,  without 
raising  the  question  whether  the  rate  ought  not,  perhaps, 
to  be  forty  cents.  These  I  understand  to  be  substan- 
tially the  views  urged  on  the  part  of  the  Government  in 
regard  to  that  question.  You  will  perceive  that  those 
views  are,  as  I  said  before,  entirely  irrespective  of  any 
determination,  as  a  matter  of  law,  as  to  what  in  fact  the 
tax  on  that  tobacco  was  :  and  it  is  for  you  to  say  what 
inference  you  will  draw  from  all  this  testimony,  in  re- 
gard to  the  intent  Mr.  Lilienthal  had  in  respect  to  this 
^^  extra  long  smoking  tobacco."  The  question  applies  to 
the  entire  series  of  months  from  August,  1866,  to  Decem- 
ber, 1867.  This  seizure  took  place  in  March,  1868 ;  and 
it  appears,  from  the  inventory  of  the  property  seized^ 
that  there  was  among  it  a  considerable  quantity  of  '*  ex- 
tra long  smoking  tobacco,"  some  of  it  loose,  and  some  of 
it  in  papers.  These  are  all  the  remarks  which  it  seems 
necessary  to  make  to  you  in  regard  to  this  "extra  long 
smoking  tobacco." 

The  next  subject  is  the  Orinoco  tobacco,  which  was 
sent  to  California  in  April  and  May,  1867— on  the  13th  of 
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April  3,600  pounds,  and  on  the  29th  of  May  3,400  pounds. 
It  is  admitted,  that  this  tobacco  wa«  not  returned  for 
tax  at  that  time— April  and  May,  1867.  There  is  no  dis- 
pute that  it  was  sent  out  of  the  establishment  at  that 
time  ;  that  it  was  removed  for  sale  at  that  tiipe ;  that  it 
was  sent  to  Oalifomia  to  be  sold  at  that  time ;  and  that 
it  was  not  put  into  any  return  at  that  time.  If  it  had 
been  put  into  a  return  at  that  time,  there  is  no  dispute 
that  it  would  have  come  under  the  fifteen  cents  tax, 
under  the  Act  of  1866,  because  it  was  tobacco  which  had 
not  been  iu  any  manner  stemmed.  It  was  leaf  and  stem 
together,  just  as  it  grew,  pressed  into  a  mass,  into  a 
cake.  Not  having  been  stemmed,  it  was  not  subject  to 
a  duty  of  forty  cents  a  pound,  and  it  fell  directly  under 
the  fifteen  cents  clause,  as  smoking  tobacco,  not  stemmed. 
The  history  of  that  tobacco,  as  developed,  is  this :  It 
was  returned  for  tax,  as  a  portion  of  a  larger  mass  of 
the  same  description  of  tobacco,  Orinoco  tobacco,  on  the 
31st  of  March,  1865,  the  day  before  the  1st  of  April, 
1865,  and  the  day  before  the  Act  of  March  3d,  1865,  went 
into  efiect.  That  Act  of  March  3d,  1865,  imposed  a 
higher  tax  upon  that  description  of  tobacco  than  it  had 
been  previously  subject  to  under  the  Act  of  June  30th, 
1864.  Under  the  Act  of  June  30th,  1864,  that  tobacco 
was  liable  to  a  tax  of  twenty-five  cents  a  pound.  The 
provision  of  that  Act  was — "  Smoking  tobacco,  manu- 
factured with  all  the  stem  in,  the  leaf  not  having  been 
butted  or  stripped  from  the  stem,  twenty-five  cents  per 
pound."  Under  the  Act  of  March  3d,  1865,  which  was  to 
go  into  efibct  on  the  1st  of  April,  1865,  this  tobacco, 
which,  up  to  the  close  of  the  31st  of  March,  1865,  was 
liable  to  a  tax  of  twenty-five  cents  a  pound,  would  have 
been  liable  to  a  tax  of  thirty-five  cents  a  pound,  being  an 
increase  of  ten  cents  a  pound.  Mr.  Lilienthal  at  that  time 
went  through  the  process  that  was  developed  on  the 
trial,  and  stated  by  himself  in  his  testimony,  of  entering 
upon  his  sales  book  a  sale,  or  a  transaction  as  a  sale,  of 
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the  mass  of  the  Orinoco  tobacco  of  which  this  7,000 
pounds,  which  were  afterwards  sent  to  California,  in 
April  and  May,  1867,  formed  a  part,  and  of  a  larf^e  quan- 
tity of  other  tobacco,  in  all  some  $60,000  worth,  to  a 
house  in  this  city,  Kearney  &  Waterman.  Kearney  & 
Waterman  gave  him  their  check  for  that  amount,  and, 
two  or  three  days  afterwards,  he  gave  to  Kearney  & 
Waterman  his  check  for  the  same  amount.  The  tobacco 
was  not  removed  from  his  establishment,  and  nev^r 
passed  into  the  possession  of  Kearney  &  Waterman. 
Mr.  Lilienthal  kept  it  on  his  own  premises,  and,  after  he 
bought  it  back,  (as  the  expression  is),  he  treated  it  as 
his  own,  and  disposed  of  it  as  such.  In  connection  with 
such  alleged  sale  in  that  way  to  Kearney  &  Waterman, 
on  the  31st  of  March,  1865,  Mr.  Lilienthal  put  that  Ori- 
noco tobacco  into  the  tax  book,  at  that  date,  at  the  rate 
of  twenty-five  cents  a  pound,  and  returned  it  as  sold. 
He  told  you  frankly  on  the  stand,  that  he  went  through 
this  operation  because,  under  the  law  of  1865,  there  was 
going  to  be  a  higher  duty  on  such  tobacco.  He  kept  the 
tobacco  on  hand  so  long  that  there  came  another  change 
in  the  law,  and,  by  the  time  he  sent  it  to  Oalifomia,  if  he 
had  not  paid  any  tax  on  it  before,  he  would  have  had  to 
pay  on  it  a  tax  of  only  fifteen  cents  a  pound.  It  is  my 
duty  to  say  to  you,  that  that  transaction  was  utterly 
illegal.  The  94th  section  of  the  Act  of  June  30th,  1864, 
under  which  Mr.  Lilienthal  was  acting  at  the  time  he 
returned  this  tobacco  for  tax,  on  the  31st  of  March,  1865, 
before  the  Act  of  March  3d,  1865,  went  into  effect,  pro- 
vided as  follows :  ^'  Upon  the  articles,  goods,  wares  and 
merchandise,  hereinafter  mentioned,  except  where  other- 
wise provided,"  which  •includes  this  tobacco  taxable  at 
twenty-five  cents  a  pound,  "which  shall  be  produced 
and  sold,  or  be  manufactured  or  made  and  sold,  or  be 
constuned  or  used  by  the  manufacturer  or  producer  there- 
of, or  removed  for  consumption  or  for  delivery  to  others 
than  agents  of  the  manufacturer  or  producer,  within  the 
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United  States  or  territories  thereof,  there  shall  be  levied, 
collected,  and  paid  the  following  duties,  to  be  paid  by 
the  producer  or  manufacturer  thereof."  It  is  perfectly 
clear  that  that  transaction  was  no  real  sale  of  the  prop- 
erty. It  was  not  intended  to  be  a  sale.  It  was,  as  it  has 
been  well  characterized  here,  a  peirfect  sham,  from  be- 
ginning to  end.  Now,  it  was  illegal  to  return  the  Ori- 
noco tobacco  for  tax,  because  it  was  not  sold,  nor  was  it 
removed  for  consumption.  The  words  "removed  for 
consumption,"  in  the  Act  of  1864,  are  defined  by  the 
provisions  of  the  91st  section  of  the  same  Act.  The 
property  must  be  removed  from  the  premises  of  the 
manufacturer  in  good  faith,  with  a  then  present  intention 
to  have  it  consumed,  as  against  the  will  of  the  manufac- 
turer and  owner  of  it,  giving  a  right  to  another  person 
to  put  it  into  consumption,  or  the  property  in  it  must  in 
some  way  be  changed,  or  it  must  be  sent  for  sale  on  com- 
mission, or,  in  some  way  or  other,  an  intention  to  put  it 
into  the  category  prescribed  by  the  Act  must  be  mani- 
fested in  regard  to  it.  •  But  this  property,  you  will  re- 
member, remained  on  the  premises  of  Mr.  Lilienthal,  not 
disturbed  in  any  manner,  and  was  returned  for  tax  under 
the  circumstances  stated. 

It  is  claimed,  on  the  part  of  the  defence,  that,  inas- 
much as  the  tax  of  twenty-five  cents  a  pound  had  once 
been  paid  on  this  Orinoco  tobacco,  there  was  no  ob- 
ligation on  the  part  of  Mr.  Lilienthal  to  make  a  subse- 
quent return  of  it,  and  to  pay  another  tax  on  it;  and 
that  this  was  the  case,  a  fortiariy  if,  as  was  the  fact,  at 
the  time  the  tobacco  was  sent  to  California,  the  tax  on  it 
would  have  been  fifteen  cents  a  pound.  In  this  connec- 
tion, reference  was  made  to  the.  following  provision  in 
the  70th  section  of  the  Act  of  July  13th,  1866,  which 
went  into  eflfect  on  the  1st  of  August,  1866,  and  was  in 
force  when  this  Orinoco  tobacco  was  sent  to  California, 
in  April  and  May,  1867 :  "  All  manufactures  and  produc- 
tions on  which  a  duty  was  imposed  by  either  of  the  Acts 
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repealed  by  this  Act"  (which  embraces  the  provisions 
imposing  duties  on  tobacco  contained  in  the  previoas 
Act  of  Jxmei  1864,  which  was  the  Act  in  force  when  this 
tobacco  was  returned  for  tax  on  the  31st  of  March,  1865), 
'^  which  shall  be  in  the  possession  of  the  manufacturer  or 
producer,  or  of  his  agent  or  agents,  on  the  day  this  Act 
takes  effect,  the  duty  imposed  by  any  such  former  Act 
not  having  been  paid,  shall  be  held  and  deemed  to  have 
been  manufactured  or  produced  after  such  date."  The 
defence  contends,  that  the  duty  on  this  tobacco  had 
been  paid,  within  this  provision.  But  that  is  not  the 
law.  The  law  says— all  manufactures  '^  on  which  a  duty 
was  imposed,"  "the  duty  imposed"  by  the  Act  of  1864 
not  having  been  paid.  Now,  no  duty  was  imposed  upon 
this  Orinoco  tobacco.  A  duty  was  imposed  upon  it  only 
when  it  was  sold  in  good  faith  or  removed  for  con- 
sumption. There  was  no  duty  imposed  upon  it  at  the 
time  it  was  returned  for  tax  at  twenty-five  cents  a  pound. 
The  claimant  had  no  right  to  return  it  at  twenty-five 
cents,  particularly  when  it  is  acknowledged  by  himself, 
on  the  stand,  that  he  did  so  for  the  purpose  of  getting 
rid  of  the  coming  thirty-five  cents  duty,  and  when,  there- 
fore, it  is  clear  that  there  was  an  intent  to  commit  a 
fraud  on  the  Government.  The  Act  of  1866  only  applies 
to  the  payment  of  a  duty  which  has  been  imposed. 
Otherwise,  a  party  would  be  able  to  take  advantage  of 
his  own  wrong,  by  paying  a  tax  of  twenty-five  cents  a 
IK>und  for  the  purpose  of  getting  rid  of  a  tax  of  thirty- 
five  cents  that  was  going  into  effect  the  next  day,  and 
paying  the  tax  when  the  law  gave  him  no  right  to  pay 
it,  and  afterwards  to  say  that,  because  he  had  paid  it, 
there  was  no  intent  to  defraud  the  Government,  and  that 
thus  the  fraud  so  committed  was  condoned.  The  law  is 
not  so.  The  law  merely  says,  that  if  a  tax  which  has 
been  imposed  has  been  paid,  no  tax  can  be  collected 
again  on  the  same  article.  You  are  to  consider  the 
question  not  solely  in  the  light  of  the  fact  that  the  law 
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happened  to  be  altered  again,  and  the  duty  to  be  reduced 
from  thirty-five  cents  to  fifteen  cents  a  pound,  before  the 
tobacco  was  sent  to  California,  but,  also,  in  the  light  of 
what  Mr.  Lilienthal  did,  and  what  his  intent  was,  in  re- 
gard to  the  tobacco,  as  bearing  upon  his  intent  in  regard 
to  the  tobacco  found  in  his  possession  wBen  his  estab- 
lishment was  seized. 

The  District  Attorney  has  called  your  attention,  very 
properly,  to  the  fact,  that  the  law,  in  all  its  provisions^ 
aims  at  this — that  manufacturers  of  tobacco  shall  not  be 
allowed  to  aggregate  in  their  establishments  large  quan- 
tities of  tax-paid  goods.  An  account  is  to  be  kept  of 
goods  sold,  as  they  are  sold  and  removed.  They  are  to 
be  removed  from  the  premises — ^removed  for  consump- 
tion. They  are  not  to  be  returned  in  masses,  at  the  pleas- 
ure of  the  manufacturer  at  a  given  time,  without  being 
disturbed  in  any  manner  or  removed  from  his  establish- 
ment, so  that  he  may  be  enabled  to  have  on  hand  a  large 
mass  of  goods,  from  which  he  can  say,  at  any  time,  that 
any  particular  goods  told  which  cannot  be  traced  were 
taken.  These  considerations,  addressed  to  you,  are  con- 
siderations of  force,  and  are  to  be  taken  into  view  by 
you  in  judging  of  the  intent  with  which  a  manufacturer 
aggregates  upon  his  premises,  without  removing  there- 
from, a  large  quantity  of  tax-paid  goods,  such  a  practice 
being  against  all  the  provisions  of  the  law,  and  directly 
unlawful  in  respect  to  this  Orinoco  tobacco  so  returned 
for  tax  on  the  31st  of  March,  1865. 

The  next  subject  in  regard  to  which  the  District 
Attorney  claims  that  a  fraudulent  intent  is  shown  on  the 
part  of  Mr.  Lilienthal,  is  in  respect  to  the  account 
which,  by  the  90th  section  of  the  Act  of  1864,  as  amended 
by  the  9th  section  of  the  Act  of  1866,  is  required  to  be 
kept  by  every  tobacco  manufacturer.  We  have  had 
exhibited  here  all  the  books  on  the  subject  kept  in  this 
establishment.  They  appear  not  to  be  blank  forms 
printed,  but  to  be   entirely  in  writing.    This  one  is 
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headed — *' Account  of  tobacco  and  snuff  sold  by  0.  H. 
Lilienthal  in  the  year  1867."     The  heading  is  all  in 
writing.    This  one  that  preceded  it  appears  to  have  a 
heading  in  print.    Bnt,  in  regard  to  both  of  them,  it  may 
])e  said,  that  they  embrace  nothing  but  goods  sold.  They 
in  no  manner  embracei  or  pretend  to  embrace,  goods 
manufactured.    The  earlier  bo^k  is  headed — '*  Quantity 
of  tobacco  and  snuff  sold  and  consumed,  and  removed 
for  sale  or  consumption  from  the  factory  ;"  and  the  later 
book  is  headed — ''Account  of  tobacco  and  snuff  sold." 
In  regard  to  this  matter  the  law  is  explicit.     It  requires 
every  manufacturer  of  tobacco,  snuff  or  cigars,  to  *'  keep 
in  book  form  an  accurate  account  of  all  the  articles 
aforesaid  thereafter  purchased  by  him,  the  quantity  of 
tobacco,  snuff,  snuff-flour  or  cigars,  of  whatever  descrip- 
tion, manufactured,  sold,  consumed  or  removed  for  con- 
sumption or  sale,  or  removed  from  the  place  of  manu- 
facture." .  It  is  perfectly  clear  that,  in  this  case,  no  such 
book  was  kept  by  Mr.  Lilienthal,  and  no  book  showing 
in  any  manner  the  manufactured  goods,  but  showing 
only  those  that  were  sold.     ''Manufactured"   goods 
means  goods  the  manufactiure  of  which  is  completed,  so 
that  the  goods  are  in  a  condition  to  be  sold,  and  so  that 
all  that  needs  to  be  done,  if  a  purchaser  asks  for  them, 
is  to  deliver  them.    No  account  of  such  goods  was  kept. 
When  the  manufacturer  comes  to  make  up  his  abstract 
and  hand  it  in  to  the  assessor,  he  is  not  required  to  hand 
in  an  abstract  of  goods  manufactured.    He  is  required  to 
hand  in  only  an  abstract  of  goods  purchased,  sold  or  re- 
moved.   But  Mr.  Lilienthal,  as  you  perceive,  had,  in  the 
abstracts  returned  by  him,  a  column  for  goods  manufac- 
tured, as  well  as  one  for  goods  sold  and  removed  for  sale. 
He  had  no  book,  however,  from  which  he  could  obtain 
any  entries  to  put  into  the  column  of  goods  manufac- 
tured, because  no  such  book  was  kept,  and  therefore, 
that  happened  which  you  naturally  expect  would  happen. 
He  filled  up  the  column  of  goods  sold,  in  the  abstract 
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famished  to  the  GoTernment,  from  the  book,  kept  by 
him,  of  goods  sold ;  and,  when  he  came  to  fill  up  the 
column  of  goods  manufactured,  having  no  record  of 
them,  he  put  down,  in  every  case,  as  manufactured,  the 
same  quantity  which  he  put  down  as  sold. 

It  was  a  clear  violation  of  law,  not  to  keep  an  account 
of  goods  manufactured.  T^e  reason  why  the  law  requires 
this  book  of  goods  manufactured  to  be  kept,  although  it 
does  not  require  the  abstract  returned  by  the  tenth  day 
of  each  month  to  set  forth  the  goods  manufactured,  is, 
that  the  manufacturer  is  required  to  fiimish  a  statement 
or  inventory  every  January,  setting  forth  all  the  prop- 
erty he  has  on  hand  in  his  business,  and  what  portion  of 
the  goods  was  manufactured  or  produced  by  him,  and 
what  portion  was  purchased  from  others.  Therefore, 
unless  a  record  be  kept  of  goods  manufactured,  it  is  im- 
possible for  the  manufacturer  to  comply  with  the  law^ 
by  handing  in  every  January  a  true  statement  of  all  the 
goods  on  hand,  specifying  which  of  them  were  manu- 
factured or  produced  by  him,  and  which  of  them  were 
purchased. 

The  District  Attorney  has  also  called  your  attention 
to  the  inventories  furnished  by  Mr.  LUienthal,  for  1867 
and  1868,  and  to  what  he  claims  are  discrepancies  be- 
tween them  and  the  monthly  returns  made  to  the  Oovem- 
ment.  It  is  for  you  to  say  what  inference  you  will  draw 
therefrom  with  regard  to  any  intent  on  the  part  of  Mr. 
Lillenthal.  The  twelve  returns  for  1867,  in  respect  to 
chewing  tobacco,  correspond  throughout,  in  the  columns 
for  manufacture  ahd  sale,  so  many  pounds  being  manu- 
factured, and  the  same  number  of  pounds  being  sold,  in 
the  same  month.  As  a  matter  of  course,  the  quantity  of 
manufactured  chewing  tobacco  set  forth  as  on  hand  in 
the  inventory  of  1868  ought  not  to  "have  been  greater  or 
less  than  the  quantity  of  manufactured  chewing  tobacco 
set  forth  as  on  hand  in  the  inventory  of  1867 ;  and  yet 
the  District  Attorney  states  that  the   two  inventories 
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differ  in  that  respect.  So,  in  regard  to  fine-cut  shorts, 
the  two  columns  for  manufacture  and  sale  are  alike  in 
the  twelve  returns  for  the  year  1867,  and  yet  the  two  in- 
ventories do  not  correspond  in  respect  to  fine-cut  shorts. 
So  in  regard  to  smoking  tobacco,  the  District  Attorney 
claims  there  is  a  like  discrepancy.  He  also  claims,  that 
the  Orinoco  tobacco,  if  it  was  sold  and  bought  back, 
ought  to  have  been  returned  as  purchased  goods  on 
hand  on  the  first  of  January,  1867,  whereas  he  claims  it 
was  not  so  returned.  All  these  circumstances  are  com- 
mented upon  by  the  District  Attorney,  for  the  purpose 
of  inferring  from  them  an  intent  on  the  part  of  Mr. 
Lilienthal  throughout,  in  the  manner  in  which  he  kept 
his  books,  and  in  the  manner  in  which  he  returned  for 
tax,  under  the  Act  of  1865,  the  tobacco  which  he  had 
on  hand  when  that  Act  went  into  effect,  and  in  the  fact 
that  he  kept  on  hand  a  large  quantity  of  tax-paid 
tobacco,  contrary  to  the  policy  of  the  law,  not  to  deal 
honestly  with  the  Government,  but  to  violate  the  law, 
and  thence  of  inferring  a  fraudulent  intent  in  regard 
to  the  goods  on  hand  in  his  establishment  when  it  was 
seized. 

The  last  subject  to  which  attention  was  called  by  the 
District  Attorney,  was  the  result  of  the  examination  of 
the  books  of  the  claimant.  It  appears  from  them,  in 
respect  particularly  to  that  which  occupied  so  much 
time  in  the  investigation — the  Orinoco  tobacco,  and  the 
Killikinnlck  tobacco— that  there  are  large  quantities 
of  granulated  tobacco  found  in  the  order  books  that  are 
not  found,  in  the  same  specific  items,  in  the  tax  books, 
and  large  quantities  of  granulated,  tobacco  returned 
for  tax  in  the  tax  books,  which  cannot  be  identified 
with  any  specific  items  in  the  order  books.  A  great 
many  items  were  identified,  and,  in  regard  to  those  which 
could  not  be,  you  will  recollect  the  testimony  of  Mr. 
Denneker.  When  asked:  ** Where  did  the  granulated 
tobacco  come  from  which  filled  the  orders  in  the  order 
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books,  which  cannot  be  identified  as  items  in  the  tax 
books  ?  "    It  was  part,  he  said,  of  a  large  mass  that  had 
been  entered  for  tax  on  a  certain  day,  and  taken  down 
stairs  into  the  retail  counter  department.     Under  the 
law,  that  was  a  wholly  illegal  mode  of  doing  business. 
Mr.  Lilienthal  fiad  no  right  arbitrarily  to  take  a  quan- 
tity of  Killikinnick  tobacco  and  return  it  for  tax,  and 
remove  it  down  stairs  into  his  retail  counter  department, 
or  into  any  other  part  of  his  premises,  and  peddle  it 
out  by  the  pound  from  day  to  day  for  an  indefinite 
period  of  time.    When  it  was  so  entered  for  tax,  as  I 
stated  before  in  regard  to  the  Orinoco  tobacco,  it  had 
not  been  sold,  and  it  was  not  removed  for  consumption, 
within  the  law.    Removing  it  from  up  stairs  to  down 
stairs  was  not  a  removal  for  consumption,  within  the 
meaning  of  the  statute.    In  addition  to  that,  it  is  ad- 
mitted that,  when  tobacco  so  taken  in  masses,  and  re- 
turned for  tax,  and  then  taken  down  stairs  to  the  retail 
counter,  was  sold  at  the  retail  counter  afterwards,  no 
record  of  those  sales  was  kept,  in  any  manner  whatever. 
The  90th  section  of  the  Act  of  1864,  as  amended  by  the 
Act  of  1866,  requires,  that  a  record  shall  be  kept  of  all 
sales,  and  that  an  abstract  of  such  sales  shall  be  returned 
by  the  tenth  day  of  every  month.    This  property,  when 
it  was  taken  from  up  stairs  to  the  retail  counter  room, 
was  not  sold  by  Mr.  Lilienthal  to  anybody.    It  was  not 
sold  to  himself.    It  was  not  removed  from  his  premises 
for  consumption.     It   was  taken    from  up  stairs  and 
brought  down  stairs,  and,  when  it  was  so  sold  over  the 
counter,  no  record  of  it  was  kept,  in  utter  violation  of 
the  statute,  and  no  abstract  of  it  was  returned,  in  viola- 
tion of  the  statute.    Mr.  Lilienthal  arbitrarily  took  three 
hundred  or  four  hundred  pounds  and  returned  it  for  tax 
to-day,  and  then  carried  it  down  stairs,  and  then  kept  no 
record  whatever  of  its  subsequent  sale.     So  that  the 
purpose   of  the  law  was  defeated  by  this  transaction, 
because  the  Government  could  have  no  means,  when  it 
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got  hold  of  Mr.  Lilienthal's  books,  of  tracing  the  sales 
of  the  tobacco.  The  fact  that  the  Government  has  been 
foiled  in  tracing  such  sales  has  been  demonstrated  here, 
because,  no  record  of  the  sales  having  been  kept,  when- 
ever any  order  which  was  found  in  the  order  book  could 
not  be  identified  with  an  item  in  the  tax  book  specif- 
ically returned  as  so  many  pounds,  .Mr.  Denneker  testi- 
fied that  the  order  was  filled  out  of  the  masses  of  to- 
bacco which  so  went  down  stairs  to  the  retail  counter. 
The  business,  therefore,  was  conducted  in  such  a  man- 
ner as  to  deprive  the  Government  of  what  the  law  de- 
signed to  provide,  namely,  a  check  over  the  transactions 
of  tobacco  manufacturers. 

I  hav^  thus  gone  over  the  books  of  the  claimant.  It 
was  necessary  that  I  should  show  you  what  are  viola- 
tions of  the  law,  in  order  that,  if  you  should  come  to 
the  conclusion,  from  the  evidence,  that  such  violations 
of  law,  in'point  of  fact,  took  place,  and  that  they  showed 
an  intent  on  the  part  of  Mr.  Lilienthal  to  defraud  the 
revenue,  you  might  have  before  you  the  law  and  the 
facts  from  which  the  District  Attorney  claims  that  you 
have  a  right  to  infer  a  fraudulent  intent  on  the  part  of 
Mr.  Lilienthal,  in  respect  to  the  tobacco  on  hand  at  the 
time  of  the  seizure.  I  do  not  design  to  intimate  any 
opinion  whatever  in  regard  to  any  intent  on  the  part  of 
Mr.  Lilienthal  in  respect  to  these  matters.  But  the 
facts  in  this  case  are  undisputed.  There  is  no  serious 
contest  about  a  single  fact,  except  in  regard  to  the  very 
point  of  the  law — the  intent.  On  the  part  of  the  claim- 
ant, it  is  claimed,  that  the  investigation  before  you  has 
shown  that,  in  point  of  fact,  the  Government  has  not 
proved  that  it  has  been  deprived  of  any  tax  ;  and,  also, 
that  it  has  been  shown  affirmatively,  by  an  examination 
of  the  books,  that  the  Government  has  received  all  the 
taxes  to  which  it  was  entitled,  upon  all  goods  which 
passed  out  of  the  establishment  of  Mr.  Lilienthal  prior 
to  the  seizure.    You  have  heard  all  the  evidence  and  the 
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summing  up  on  that  subject,  and  it  wUl  be  for  you  to 
say  what  is  your  belief  on  that  subject,  as  bearing  on 
the  question  of  Mr.  Lilienthal's  intent  in  respect  to  the 
goods  seized. 

I  shall  now  read  to  you  the  instructions  prayed  by 
the  claimant.  The  instructions  of  law  are  twelve  in 
number,  to  all  of  which  I  assent.  The  thirteenth  and 
fourteenth  instructions,  which  are  requests  to  charge 
as  to  the  facts,  I  decline  to  charge,  as  not  being  ques- 
tions of  law. 

The  first  proposition  on  the  part  of  the  claimant  is 
this,  and  I  assent  to  it :  ^^  If  the  jury  shall  believe  that 
the  returns  for  taxation  of  the  tobacco  known  as  ^  extra 
long  smoking  tobacco,'  between  August,  1860^  and  the 
date  of  seizure,  were  made  in  good  faith,  and  with  an 
honest  belief  on  the  part  of  Mr.  Lilienthal  and  his 
agents  concerned  or  employed  in  the  preparation  of 
said  returns,  that  said  tobacco  was  liable  to  the  fifteen 
cents  rate  of  duty,  and  to  no  other  or  higher  rate,  then, 
even  though  said  tobacco  was  by  law  liable  to  the 
forty  cents  rate  of  duty,  the  jury  cannot,  for  that  cause, 
find  a  verdict  for  the  Government,  under  section  forty- 
eight." 

The  second  proposition  is  this  :  "In  order  to  forfeit 
the  property  proceeded  against  in  this  action,  or  any 
part  thereof,  the  jury  must  be  satisfied,  either,  first,  that, 
at  the  time  of  the  finding  thereof,"  that  is,  on  the  25th 
of  March,  1868,  "the  manufactured  articles,  or  some  of 
them,  were  held  by  the  persons  in  whose  possession  they 
then  were,  with  a  purpose,  then  existing,  of  selling  or, 
removing  the  same  in  fraud  of  the  internal  revenue 
laws,  orwith  a  design,  then  existing,  to  avoid  payment 
of  the  taxes  imposed  thereon  ;  or,  second,  that  the  per- 
sons in  whose  possession  the  raw  materials  were  found, 
held  them,  at  the  very  time  of  such  finding,  with  intent 
to  manufacture  the  same  into  articles  of  a  kind  subject 
to  tax,  for  the  purpose  of  fraudulently  selling  such  man- 
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nfactored  articles,  or  with  design  to  evade  the  payment 
of  said  tax."    That  is  correct. 

The  third  proposition,  to  which  I  assent,  is.  this : 
^'  Fraudulent  intent  and  fraudulent  acts  long  prior  to 
the  time  of  the  finding  and  seizure  of  the  property  in 
this  action,  (if  any  such  existed),  cannot  warraiit  a  ver- 
dict of  condemnation,  unless  accompanied  or  supported 
by  evidence  of  fraudulent  intent  or  fraudulent  acts  at  a 
period  nearly  coincident  with  the  time  of  seizure,  and, 
if  the  jury  believe  that,  for  the  ten  mouths  next  prior  to 
the  seizure,  the  claimant  properly  made  returns,  and 
paid  taxes  upon  his  manufactures,  they  may  fairly  infer 
therefrom  a  discontinuance  of  any  fraudulent  intent 
which  he  might  have  had  previously." 

The  fourth  proposition  I  assent  to:  "Even  if  the 
jury  find  that  a  fraudulent  intent  existed  in  the  mind 
of  Mr.  Lilienthal  at  the  time  of  making  the  return  of 
the  Kearney  &  Waterman  tobacco,  so  called,  in  March, 
1865,  that  fact  of  itself  would  not  justify  them  in  finding 
the  existence  of  a  fraudulent  intention  on  his  part  in 
respect  to  the  property  proceeded  against,  at  the  time 
that  property  was  found  or  seized." 

The  fifth  proposition  I  assent  to :  "If  the  jury  should 
4nd  that  a  fraudulent  act  was  committed  by  Mr.  Lilien- 
thal in  1865,  in  respect  to  property  then  in  his  posses- 
sion, this  alone,  unless  supported  by  other  evidence,  is 
not  su£Scient  to  warrant  them  in  finding  the  existence  of 
a  fraudulent  intent  on  his  part  in  regard  to  the  property 
found  in  his  possession  in  1868,  and  will  not  justify  a 
verdict  of  condemnation." 

The  sixth  proposition  I  assent  to :  "  The  Act  of  July 
13th,  1866,  did  not  require  manufacturers  of  tobacco  to 
make  return  to  the  assessor  of  the  quantity  of  tobacco 
manufactured  by  them." 

The  seventh  proposition  I  assent  to:  "If  the  jury 
shall  find,  as  a  fact,  that  Mr.  Lilienthal  made  returns  of 
goods  manufactured  by  him,  from  month  to  month,  in 
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no  Other  way  than  by  reporting  the  amount  of  such 
goods  sold  or  removed  within  the  same  periods  respect- 
ively, that  fact  is  no  evidence  to  support  a  verdict  of 
condemnation,  .unless  the  jury  shall  believe  that  that 
mode  of  making  returns  was  adopted  or  used  with 
fraudulent  intent  on  the  part  of  Mr.  Lilienthal,  or  of  the 
persons  employed  in  making  such  returns."  The  mere 
fact  amounts  to  nothing,  unless  you  shall  believe  that 
there  was  a  fraudulent  intent  in  connection  with  it. 

The  eighth  proposition  I  assent  to  :  ^'  If  the  jury  find 
that  Mr.  Lilienthal  failed  to  make  return  of  all  the  goods 
sold  which  he  had  purchased  of  other  manufacturers, 
such  failure  is  no  evidence  to  support  a  verdict  of  con- 
demnation, unless  it  was  with  a  fraudulent  intent  on  the 
part  of  Mr.  Lilienthal,  or  of  the  persons  employed  in 
making  such  returns." 

The  ninth  proposition  is  this :  ^'  If  the  jury  shall  find 
that,  in  1865," — this  is  the  Kearney  &  Waterman  trans- 
action again — ''  Mr.  Lilienthal  returned  for  taxation,  and 
paid  a  tax  of  twenty-five  cents  per  pound  upon,  thirty- 
four  hundred  pounds  and  thirty-six  hundred  pounds  of 
tobacco  shipped  in  1867  to  W.  T.  Ooleman  in  Oalifornia, 
then  he  became  liable  to  no  additional  tax  by  reason  of 
said  shipment  of  said  tobacco  at  that  time."  There  is  no 
doubt  about  that.  If  the  Oovernment  should  sue  Mr. 
Lilienthal  to-day  for  fifteen  cents  a  pound  tax  on  thai 
tobacco,  it  would  be  a  perfect  defence  for  him  to  show 
that  he  had  paid  twenty-five  cents  a  pound  tax  upon  it. 

The  tenth  proposition  I  assent  to :  ''If  the  jury  shall 
find  that,  at  the  time  of  the  shipment  of  the  thirty-four 
hundred  pounds  and  thirty-six  hundred  pounds  of  to- 
bacco, in  1867,  to  W.  T.  Coleman  in  California,  the  claim- 
ant believed  that  all  the  tax  due  thereon  to  the  Govern- 
ment had  already  been  paid,  then  his  failure  to  return 
said  tobacco  for  taxation  upon  said  shipment  is  no  evi- 
dence of  fraudulent  intent  on  the  part  of  the  claimant." 
That  is  a  correct  proposition.    If  you  believe  that  Mr* 
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Lilienthal,  with  his  knowledge  of  that  transaction  of  1866^ 
with  the  view  of  it  held  by  him,  which  he  testified  to 
here,  believed  that  the  tax  was  due  to  the  Ooyemment 
at  the  time  he  paid  it,  he  could  have  had  no  fraudulent 
intent ;  and  it  is  for  you  to  say  what  his  belief  was,  in 
regard  to  its  bearing  upon  the  question  of  intent,  but  it 
must,  as  I  have  said  before,  have  been  a  payment  of  a 
tax  which  Mr.  Lilienthal  honestly  believed  at  the  time 
he  was  bound  to  pay,  and  not  a  payment  of  a  tax  merely 
because  it  was  going  to  be  raised  the  next  day  to  thirty- 
five  cents  a  pound. 

The  eleventh  proposition  I  assent  to:  "The  words, 
'  in  fraud  of  the  internal  revenue  laws,'  as  used  in  the 
forty-eighth  section  of  the  Act  of  June  30th,  1864,  are 
simply  equivalent  to  the  words,  '  in  fraud  of  the  internal 
revenue.' " 

The  twelfth  proposition  I  assent  to :  "  Acts  in  viola- 
tion of  the  internal  revenue  laws  are  not  acts  in  fraud 
of  the  internal  revenue  laws,  within  the  meaning  of  sec- 
tion 48,  unless  such  acts  are  accompanied  by  an  intent 
to  defraud  the  United  States."  That  is  an  abstraction 
which  T  certainly  should  not  care  to  dissent  from. 

The  other  two  propositions  are  questions  of  fact,  ad- 
dressed to  me,  to  charge  you  that  there  is  no  evidence  of 
this  or  that,  which  I  decline  to  charge. 

The  propositions  on  the  part  of  the  Government  are 
substantially  what  I  have  already  stated,  but  I  will  go 
over  them,  for  the  purpose  of  saying  that  I  assent  to 
them. 

"  First.  If  the  jury  find  that  the  books,  exhibits  Nos» 
138  and  ISSa^  were  kept  by  Mr.  Lilienthal,  or  his  agents, 
as  and  for  the  account  in  book  form  required  to  be  kept 
by  the  provisions  of  the  ninetieth  section  of  Act  of  June 
30th,  1864,  as  amended  by  the  ninth  section  of  the  Act  of 
July  13th,  1866,  and  that  the  said  Lilienthal  and  his 
agents  have  therein  kept  no  account  of  the  quantity  of 
tobacco  or  snuff  manufactured  by  said  C.  H.  Lilienthal 
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at  his  factory  in  Washington  street,  from  August  1st,  1866, 
to  January  1st,  1868 ;  that  quantities  of  tobacco  and  snuff 
were  removed  for  sale  and  removed  from  the  said  place 
of  manufacture  during  said  period,  and  that  no  account 
of  the  tobacco  and  snuff  so  removed  was  kept,  as  of  re- 
movals thereof,  and  no  accurate  account  of  the  tobacco 
and  snuff  so  removed  was  kept  in  any  manner  in  said 
books ; " — that  refers  to  the  sales  over  the  retail  counter, 
of  which  no  record  was  kept  as  sales — **  that  large  quan^ 
titles  of  granulated  tobacco,  and  other  descriptions  of 
tobacco,  manufactured,  were  sold  by  Mr.  Lilienthal  dur- 
ing said  period,  and  that  no  account  of  such  sales,  as 
sales,  was  kept  in  those  books ;  that  quantities  of  pur- 
chased and  manufactured  tobacco  were  sold  and  removed 
from  the  said  premises  during  the  period  from  August 
1st,  1866,  to  December  1st,  1867,  and  that  no  accurate 
account  of  such  sales  or  removals  was  kept  in  said  books  ; 
that  exhibits  numbered  1  to  17,  both  inclusive,  were  fur- 
nished to  the  assistant  assessor  of  the  District  by  said  G. 
H.  Lilienthal  or  his  agents,  as  true  and  accurate  abstracts 
of  all  such  sales  and  removals,  and  were  not  true  and  ac- 
curate abstracts  thereof;" — that  means,  not  that  they 
were  not  true  and  accurate  abstracts  of  the  books  which 
Mr.  Lilienthal  kept,  not  that  Mr.  Denneker  did  not  trans- 
fer them  accurately  from  his  tax  book  into  the  return, 
but  that  they  were  not,  as  recorded  by  Mr.  Davis,  true 
and  accurate  abstracts  of  the  actual  transactions — **  that 
the  annual  inventories,  exhibits  18  and  19,  were  made 
out  and  delivered  by  said  C.  H.  Lilienthal  to  the  assistant 
assessor  of  the  District,  severally,  as  true  statements  and 
inventories  of  the  matters  and  things  therein  contained, 
as  required  by  the  said  90th  section,  as  amended  as  afore- 
said ;  that  it  appears,  from  said  inventory  and  abstracts, 
that  much  more  chewing  tobacco  and  fine  shorts  was 
manufactured  in  said  manufactory  during  the  year  1867, 
than  was  declared  upon  said  abstracts  to  have  been  manu- 
factured; that  a  large  quantity  of  smoking  tobacco 
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manufactured  on  said  premises  had  been  sold  or  re- 
moved during  the  year  1867,  which  had  not  been  returned 
for  taxation  upon  the  said  abstracts,  and  of  which  no  ac- 
count was  contained  therein,  or  in  the  said  books,  ex- 
hibits Nos.  138  and  138a — then,  the  burden  of  proof  is 
upon  the  claimant  to  satisfy  the  jury  that  the  tobacco  so 
manufactured  on  said  premises,  and  sold  or  removed, 
without  due  account,  return  and  entry  made  thereof  in 
the  said  books  and  abstracts,  in  the  manner  required  by 
law,  was  not  so  sold  and  removed  in  fraud  of  the  internal 
revenue  laws,  and  with  intent  to  evade  the  taxes  there- 
on ;  and,  if  the  claimant  shall  not  have  so  satisfied  the 
jury  of  his  intent  respecting  the  same,  the  jury  may  infer 
that  the  claimant's  intent  in  respect  of  the  same  was 
fraudulent,  and  that  his  possession  of  the  goods  in  suit 
was  with  the  like  intent." 

I  also  charge  the  second  proposition :  ''  If  the  jury 
find  that,  prior  to  August  1st,  1866,  when  the  Act  of  July 
13th,  1866,  went  into  effect,  changing,  in  some  respects, 
the  rates  of  taxation  on  manufactured  smoking  tobacco, 
a  brand  of  smoking  tobacco  known  as  '  extra  long  smok- 
ing tobacco '  had  been  manufactured  by  0.  H.  Lilienthal, 
by  cutting  together  stripped  or  stemmed  leaf,  and  stems, 
in  certain  proportions,  and  had  been  sold  and  returned 
for  taxation  by  him  as  'smoking  tobacco,'  subject  to  a 
tax  of  thirty-five  cents  per  pound,  under  the  existing 
law ;  that,  from  the  time  said  Act  of  July  13th,  1866, 
went  into  effect,  the  said  '  extra  long  smoking  tobacco,' 
manufactured  as  aforesaid,  was  entered  by  said  Lilien- 
thal in  the  account  required  to  be  kept  in  book  form,  by 
the  ninetieth  section  of  the  Act  of  June  30th,  1864,  as 
amended  by  the  ninth  section  of  the  Act  of  July  13th, 
1866,  of  sales  and  removals  of  manufactured  tobacco,  as 
*  chewing  tobacco,'  and  was  returned  upon  the  abstracts 
of  said  accounts  required  to  be  furnished  monthly  to  the 
assistant  assessor  of  the  District,  by  said  section,  as 
'chewing  tobacco,'  subject  to  a  tax  of  forty  cents  per 
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pouifd,  under  the  proyisions  of  said  Act  of  July  13th,  1866 ; 
that,  after  the  said  1st  day  of  August,  1866,  said  C.  H» 
Lilienthal  varied  the  process  of  manufacturing  said  ^  extra 
long  smoking  tobacco,*  by  merely  increasing  the  propor- 
tion of  stem,  and,  from  the  21st  day  of  August,  1866,  in 
each  monthly  return  during  the  years  1866  and  1867,  re- 
turned for  taxation  sales  and  removals  of  large  quantities 
of  the  '  extra  long  smoking  tobacco '  so  manufactured,  as 
'smoking  tobacco,'  subject  to  a  tax  of  fifteen  cents  per 
pound,  under  the  provisions  of  said  Act  of  July  13th, 
1866;  that  the  said  'extra  long  smoking  tobacco'  re- 
turned as  '  chewing  tobacco,'  for  taxation,  at  the  rate  of 
forty  cents  per  pound,  was  sold  at  seventy  cents  per 
pound,  and  the  said  '  extra  long  smoking  tobacco,'  re- 
turned as  '  smoking  tobacco,'  for  taxation,  at  the  rate  of 
fifteen  cents  per  pound,  was  sold  at  the  rato  of  sixty 
cents  per  pound ;  that  no  o£Scer  of  internal  revenue  was 
advised  by  G.  H.  Lilienthal,  or  his  agents,  of  the  said 
practice  of  returning  the  said  *  extra  long  smoking  to- 
bacco,' for  taxation,  at  fifteen  cents  per  pound ;  that  the 
Commissioner  of  Internal  Bevenue  had  published  his  in- 
structions and  opinion  that  tobacco  so  manufactured  was 
subject,  under  the  said  Act  of  1866,  to  the  tax  of  forty 
cents  per  pound,  as  'smoking  tobacco,'  and  never  di- 
rectly or  indirectly  countenanced  or  sanctioned  the 
practice  of  said  0.  H.  Lilienthal  in  returning  the  said 
'  extra  long  smoking  tobacco ; '  and  if  the  jury  believe, 
from  these  facts,  that  said  Lilienthal  and  his  agents  made 
the  said  change  in  the  process  of  manufacturing  the  said 
'  extra  long  smoking  tobacco,'  and  the  said  change  in  the 
manner  of  returning  the  same  for  taxation,  during  the 
said  i>eriod  from  August  1st,  1866,  to  January  1st,  1868, 
for  the  purpose  of  selling  and  removing  the  same  in  fraud 
of  the  internal  revenue  laws,  and  with  intent  to  evade 
the  payment  of  taxes  thereon,  then  they  would  have  a 
right  to  infer  that  the  claimant  and  his  agents  had  the 
like  intent  with  respect  to  the  property  in  suit." 
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I  believe  those  are  all  the  considerations  which  it  is 
necessary  to  present  to  you  in  regard  to  this  matter. 
You  have  listened  patiently  to  the  evidence,  and  to  the 
summing  up  of  the  counsel,  which  has  been  exceedingly 
clear  and  thorough  on  both  sides,  and  it  is  for  you  to  say, 
on  your  oaths,  what  you  believe  to  have  been  the  intent 
of  Mr.  Lilienthal  in  respect  to  this  property  so  seized. 
If  the  Oovemment  has  not  made  out,  to  your  satisfac- 
tion, that  such  intent  to  commit  a  fraud  upon  the  law,  or 
to  evade  the  payment  of  taxes,  in  respect  either  to  the 
goods  on  hand,  or  to  the  goods  to  be  manufactured  out 
of  the  raw  materials  on  hand,  existed  on  the  part  of  Mr. 
Lillienthal  at  the  time  the  goods  were  seized,  your  ver- 
dict will  be  for  the  claimant. 

Mr.  BoUins  {caunsd  for  the  cla4mant)y  after  taking  sev- 
eral exceptions  to  the  charge,  said :  Your  Honor  charged 
our  lOth  request,  as  requested,  but,  in  conunenting  on 
it,  you  stated  to  the  jury,  that,  if  they  should  find 
that  Mr.  Lilienthal  believed  that  he  was  bound  to  pay 
that  tax  in  March,  1865,  and  did  pay  it,  then  his 
failure  to  return  the  tobacco  for  tax  in  1867  was 
no  evidence  of  fraudulent  intent.  I  take  exception 
to  that  part  of  your  Honor's  charge,  and  request  your 
Honor  to  charge,  that,  if  Mr.  Lilienthal  believed  that  he 
had  a  right  to  pay,  independent  of  any  question  whether 
he  was  bound  to  pay,  the  fact  that  he  did  not  subse- 
quently pay  in  1867  is  no  evidence  of  fraudulent  intent. 

The  Cotf/rt. — That  is  a  new  proposition,  and  is  not  em- 
braced in  the  one  you  handed  to  me. 

Mr.  BoOina. — I  ask  your  Honor  so  to  charge. 

The  Cowrt. — I  do  so  charge — that,  if  Mr.  Lilienthal 
believed  honestly,  when  he  paid  that  tax,  on  the  31st  of 
March,  1865,  that,  as  between  him  and  the  Oovemment, 
he,  as  a  tobacco  manufacturer  had,  at  that  time,  a  right 
to  pay  that  tax,  there  was  no  fraudulent  intent  in  his  so 
doing.    There  is  no  doubt  of  that. 
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Mr.  BoTUns. — I  also  take  exception  to  yonr  Honor's 
charging  as  requested  by  the  District  Attorney,  in  both 
instances.  We  endeavored  to  embrace  in  our  requests 
all  we  deemed  important,  but  one  thing  is  suggested  by 
your  Honor's  charge,  which,  I  have  no  doubt,  your  Honor 
will  charge,  and  that  is  this — that,  if  the  jury  shall 
believe  that  the  mode  of  returning  for  taxation  the  goods 
sold  over  the  retail  counter,  by  returning  them  at  the 
time  they  were  transferred  to  such  retail  counter,  was 
adopted  for  the  convenience  of  the  claimant,  and  used 
without  any  fraudulent  intent  on  the  part  of  Mr.  Lilien- 
thal  or  his  agents  in  his  business  as  a  manufacturer,  such 
fact  furnishes  no  evidence  in  support  of  a  verdict  of  con- 
demnation in  this  case. 

The  Court. — Yes,  that  is  true.  The  mere  naked  fact 
that  that  was  unlawful  does  not  amount  to  anything ; 
but  if,  it  being  so  unlawful,  the  jury  believe  there  was 
a  fraudulent  intent  in  so  doing,  it  is  to  be  taken  into 
consideration.  If  the  jury  believe  there  was  no  fraud- 
ulent intent  in  it,  it  is  not  to  be  taken  into  consid- 
eration. 

Mr.  BoUms. — ^We  made  no  request  to  charge  as  to  the 
rate  of  tax  that  was  really  due  on  the  *^  extra  long  smok- 
ing tobacco,"  and  we  are  inclined  to  think  that  the  prop- 
osition of  your  Honor,  that  it  makes  no  differeuce,  for 
the  purposes  of  this  case,  what  the  rate  of  tax  was,  is 
correct,  but,  at  the  same  time,  as  this  case  involves  such 
a  large  sum  of  money,  we  are  unwilling  that  any  failure 
on  our  part  to  take  proper  exceptions  should  occur,  and, 
therefore,  we  ask  your  Honor  to  charge  as  follows  :  **  If 
the  jury  find  that,  in  the  process  of  manufacturing  the 
'  extra  long  smokiug  tobacco,'  a  portion  of  the  stem  was 
removed  from  the  leaf,  and  an  amount  of  stem  fully 
equal  to  or  exceeding  the  quantity  removed  was  subse- 
quently, during  said  process,  added  to  and  intermingled 
with  the  leaf,  so  that,  in  point  of  fact,  the  manufactured 
product  was  composed  of  both  stem  and  leaf,  and  so  sold. 
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that  tobacco  was,  between  August,  1866,  and  the  date  of 
seizure,  liable  to  a  tax  of  only  fifteen  cents  per  pound, 
and  was  properly  returned  at  that  rate." 

The  Court. — I  refuse  to  charge  that. 

Mr.  JRoUins. — To  which  refusal  T  except.  I  also  ask 
your  Honor  to  charge,  "that  the  'extra  long  smoking 
tobacco,'  if  manufactured  in  the  manner  testified  to  by 
Mr.  Denneker,  was  smoking  tobacco  made  in  part  of 
stems,  and  was  liable,  under  the  Act  of  July  13th,  1866, 
to  a  tax  of  fifteen  cents  per  pound,  during  all  the  time 
subsequent  to  August  1st,  1866,  and  prior  to  the  date 
of  the  seizure  of  the  property  proceeded  against  in  this 
action." 

The  Court. — ^I  decline  to  charge  that. 

Mr.  RoUins. — To  which  I  except.  I  also  ask  your 
Honor  to  charge,  ''that,  if  the  'extra  long  smoking 
tobacco '  returned  as  liable  to  the  fifteen  cents  rate,  was 
manufactured  in  the  manner  stated  in  the  testimony  of 
Mr.  Denneker,  and  contained  a  quantity  of  stem  as  great 
as,  or  greater  than,  that  which  grew  with  the  leaf  con- 
tained in  said  tobacco,  then  the  said  tobacco  was  liable, 
between  August  Ist,  1866,  and  the  time  of  the  seizure  of 
the  property  herein  proceeded  against,  to  the  fifteen 
cents  tax,  as  returned." 

The  Court. — I  decline  to  charge  that. 

Mr.  Simons  {Assistant  District  Attorney). — As  they  have 
taken  formal  exceptions,  we  wish  to  do  the  same  on  our 
part.  We  ask  your  Honor  to  charge  as  follows,  which  is 
the  converse  of  their  proposition  on  the  law  point : 
"  That  the  tobacco  manufactured  by  0.  H.  Lilienthal, 
and  sold  by  him,  from  the  1st  day  of  August,  1866, 
through  the  years  1866  and  1867,  under  the  name  of 
'extra  long  smoking  tobacco,' and  returned  for  tax  as 
'  smoking  tobacco,'  at  the  rate  of  fifteen  cents  per  pound, 
was  smoking  tobacco  stemmed  or  butted,  within  the  mean- 
ing of  the  provisions  of  the  ninety-fourth  section  of  the 
Act  of  Congress,  approved  June  30th,  1864,  as  amended 
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by  the  nioth  sectlOD  of  the  Act  of  Ooagress,  approTed 
July  13th,  1866,  and  subject,  by  such  provisions,  to  a  tax 
of  forty  cents  per  pound  on  such  sales." 

The  Court.— I  decline  so  to  charge  j  and  I  refuse  to 
charge  in  accordance  with  any  of  the  propositions  re- 
specting the  proper  rate  of  tax  on  the  "extra  long 
smoking  tobacco,"  not  that  I  agree  with,  or  dissent 
from,  any  of  such  propositions,  but  because  I  do  not 
suppose  it  to  be  necessary  for  the  purposes  of  this  case 
BO  to  charge.* 

The  jury  returned  a  verdict  in  favor  of  the  Govern- 
ment, condemning  the  property  seized. 

Thomas  Simons  {Auistant  District  Attorney),  for  the 
United  States. 

Thomas  Harland, '  Benjam,in  K.  Phelps  and  Danwl  G. 
.Rollins,  Jr.,  for  the  claimant. 


THE  SUBPLUS  AiTO  EEMNANT8  OF  THE  SHIP 
EDITH. 

THE  SUEPLUS  AND  EBMNANTS  OF  THE  SHIP 
POLAE  STAB. 

Gold  CoirrBiOT. — Podkdb  Stkbliho. 

r  of  two  v«8aela  gave  &  mortgage  npon  each,  to  aecure  the  payment  of  a 
017  note  for  one  thooeind  pODnds  EtarliBg-,  lawful  money  of  Great 
The  veBseU  being  gold  In  admiralty,  the  mort^^ageea  applied,  on  peU- 
r  the  payment  of  the  amoimta  secured  bj  th«  mortgage!,  ont  of  the  Bur- 
I  nnnanta  of  the  ship* : 

the  rnlingt  of  the  Com^  Id  its  charge,  were  affirmed  by  the  Orcoit 
>0D«CT»,  J.),  on  wilt  of  error,  in  Deoember,  1878. 
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HMf  That  it  was  the  iDtentton  of  the  parties  to  the  notes  and  mortgages  that  the 
soma  secured  thereby  should  be  solvable  only  in  gold  coin,  and  that  the  con- 
tracts were  adequately  expressed  to  that  end  in  the  instruments ; 

That  such  coctracts  are  as  lawful  when  made  since  the  passage  of  the  legal 
tender  Acts  by  Congress,  as  before ; 

That  the  recovery,  therefore,  must  be  for  so  many  dollars  in  gold  and  silver  coin, 
as  are  equivalent,  at  the  rate  agreed  upon,  to  the  number  of  pounds  sterling  ex- 
pressed in  the  notes  and  mortgages,  with  the  agreed  interest  added ; 

Thaty  if  the  surplus  and  remnants  in  Court  consist  of  money  less  in  value  thaa 
gold  and  silver  coin,  so  much  of  such  money  must  be  applied  to  the  satisfaction 
of  the  recovery  as  will  purchase  the  amount  of  gold  and  silver  coin  of  the 
United  States,  for  which  the  recovery  was  had. 

The  ship  Edith  and  the  ship  Polar  Star  were  sold 
under  decrees  in  admiralty.  Thereupon  mortgagees 
filed  petitions  against  the  surplus  and  remnants  in  each 
case,  to  obtain  payment  of  the  amounts  secured  by  the 
mortgages. 

F.  F.  Marburtfy  for  the  petitioners. 

John  Sedgtvick^  for  the  mortgagor. 

BiiATOHFOBD,  J.  The  claim  of  the  mortgagees  iu 
each  of  these  cases  is  evidenced  by  a  mortgage  of  the 
vessel  to  secure  the  payment  of  a  promissory  note,  dated 
New  York,  June  18th,  1869,  whereby  Charles  Carow,  the 
mortgagor,  promises,  twelve  months  after  date,  to  pay 
to  his  own  order  ''  one  thousand  pounds  sterling,  lawful 
money  of  Great  Britain,  at  the  Merchants'  National 
Bank  in  the  city  of  New  York,  with  interest  at  seven 
per  centf  payable  semi-annually."  It  is  agreed  by  the 
parties,  that  the  sum  of  £1,000  pounds  sterling,  lawful 
money  of  Great  Britain,  is  now  worth,  in  New  York, 
$4,850  in  the  gold  coin  of  the  United  States,  being  at  the 
rate  of  $4  85,  in  the  gold  coin  of  the  United  States,  to 
the  pound  sterling,  of  such  lawful  money  of  Great 
Britain.  I  have  no  doubt  that  it  was  the  intention  of 
the  parties  to  the  notes  and  mortgages,  that  the  sums  of 
money  thereby  agreed  and  secured  to  be  paid,  should  be 

Bt.  Vol.  V.— 10 
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solvable  only  in  gold  coin ;  that  snch  were  their  con- 
tracts ;  and  that  snch  contracts  are  adequately  expressed 
to  that  end,  in  snch  instmments  executed  at  the  time. 
Snch  contracts  are  as  lawful,  when  made  since  the  pass- 
age of  the  legal  tender  Acts  by  Congress,  as  they  were  j 
when  made  before,  and  must  be  carried  out  according  to 
their  purport  and  intent.  As  a  decree  by  a  Court  of  the  ; 
United  States  for  the  payment  of  money  can  be  made 
only  for  the  payment  of  so  many  dollars  of  some  species 
of  money  that  is  made  lawful  money  by  a  statute  df  the 
United  States,  it  follows  that  the  recovery  in  these 
matters  must  be  for  so  many  dollars  in  gold  and  silver 
coin,  lawful  money  of  the  United  States,  as  are  equiv- 
alent to  the  number  of  pounds  sterling,  lawful  money  of 
Great  Britain,  expressed  in  the  notes  and  mortgages, 
with  the  agreed  interest  added,  at  the  rate  of  conversion 
before  stated.  If  the  surplus  and  remnants  in  Court 
consist  of  money  that  is  less  in  value  than  gold  and 
silver  coin  of  the  United  States  of  an  equal  denomina- 
tion, so  much  of  such  money  must  be  applied  to  the 
satisfaction  of  the  recovery,  as  will  purchase  the  amount 
of  gold  and  silver  coin  of  the  United  States  for  which 
the  recovery  is  had.  These  conclusions  necessarily  fol- 
low from  the  decisions  in  the  cases  of  Bronson  v.  Bodes 
(7  Wallace,  229),  Butler  v.  Horwitz  {Id.  258),  and  Forbes 
V.  Murray,  in  this  Court  (3  Ben.  497). 
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MAT,  1871. 

THE  SCHOONER  A.  R.  WETMORE  AND  THE 

STEAMTUG  EPSILON. 

Collision  at  Pibr. — ^Plkadino. — ^Tow-boat  and  Tow. 

A  steamboat  waa  lying,  properly  moored,  at  a  pier  in  the  North  river,  in  the  har- 
bor of  New  York.  A  schooner,  in  tow  of  a  tng,  waa  towed  by  the  pier,  when 
the  tow-line  parted,  and  the  schooner,  by  force  of  the  wind  and  tide,  was  car- 
ried against  the  steamboat  The  owners  of  the  steamboat  filed  a  libel  against 
both  the  schooner  and  the  tog  to  recover  the  damage  occa^oned  by  the  collis- 
ion.   The  libel  alleged  no  other  &cts  than  as  above  stated. 

The  answer  of  the  schooner  admitted  that  the  accident  arose  from  the  parting  pf 
the  line,  and  that  the  schooner  famished  the  line,  and  averred  that  the  line 
broke  because  it  was  not  sufficient  for  towing  the  schooner  stem  foremost,  and 
charged,  as  a  fault  on  the  tug,  the  omission  to  take  a  second  line. 

The  answer  of  the  tag  denied  that  the  breakage  of  the  line  arose  from  any  act  or 
neglect  of  the  tog. 

The  libellant  proved  only  the  facts  alleged  in  his  libeL 

Neither  the  schooner  nor  the  tug  offered  any  evidence  whatever. 

Meld,  That,  as  the  steamboat  was  lying  moore^  at  a  pier,  and  unable  to  move  or 
to  do  anything  to  prevent  the  collision,  it  was  sufficient,  as  against  the  schooner, 
to  aver  that  she  ran  into  the  steamboat. 

That,  under  the  answer  of  the  schooner,  and  in  the  absence  of  any  evidence  to  the 
contrary,  the  schooner  must  be  presumed  to  have  been  adrift  by  her  own  act, 
and  must  be  held  liable  for  the  damage  which  she  did  by  drifting  against  the 
steamboat 

That,  as  the  schooner  was  not  connected  with  the  tug  at  the  time  of  the  collision, 
and  the  power  which  drove  her  into  the  steamboat  was  that  of  vrind  and  tide, 
there  was  no  presumption  of  responsibility  for  that  act,  against  the  tug ;  and 
that  on  the  evidence  there  was  no  careless  action  shown  to  have  been  com- 
mitted on  her  part 

That  the  libel,  therefore,  must  be  dismissed  as  against  the  tag,  and  a  decree  ren- 
dered against  the  schooner. 

Benedict,  J.    On  the  24th  day  of  March,  1870,  the 
steamboat  Thomas  P.  Way,  while  lying  properly  moored 
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at  Pier  27,. in  the  Hudson  river,  inside  the  pier  and  on 
the  upper  side  thereof,  was  run  into  by  the  schooner  A. 
E.  Wetmore,  arid  sustained  damages,  to  recover  which 
this  action  is  brought  against  the  schooner,  and  also 
against  the  steamtug  Epsilon. 

The  accident  occurred  in  the  day  time,  and  on  an  ebb 
tide,  when  there  was  no  current,  or  wind  or  ice,  a  fog,  or 
other  vessels,  which  in  any  way  prevented  or  interfered 
with  the  proper  navigation  of  the  vessels  proceeded 
against.  The  only  material  tacts  alleged  in  the  libel  are 
that  the  Thomas  P.  Way,  when  properly  moored^  as 
above  stated,  was  run  into  and  damaged  by  the  schooner 
A.  E.  Wetmore,  in  consequence  of  the  breaking  of  a 
hawser  by  which  the  schooner  was  being  towed  by  the 
tug  Epsilon.  And  upon  these  facts  a  decree  is  sought 
against  the  schooner,  or  the  tug,  or  both. 

In  a  case  like  this,  where  the  injured  vessel,  owing  to 
the  fact  that  she  was  moored  at  a  pier,  was  under  no  ob- 
ligation to  move,  and  unable  to  do  anything  to  prevent 
or  to  cause  the  collision,  it  is  doubtless  sufficient,  as 
against  the  schooner,  to  aver  that  she  ran  into  the  vessel 
so  moored  (The  Bothnia,  1  Inish.  p.  52) ;  and  where  the 
circumstance,  charged  as  occasioning  the  accident,  is  of 
such  a  nature  as  to  render  it  impossible  for  the  injured 
vessel  to  know  which  of  two  vessels  is  responsible  for  its 
occurrence,  it  may  be  permitted  to  state  the  case  in  the 
manner  here  adopted.  la  cases  of  this  description,  a 
decree  may  be  rendered  against  one  or  both  of  the  ves- 
sels proceeded  against,  as  the  evidence  shall  locate  the 
fault  causing  the  accident. 

The  answer  of  the  schooner  is  meagre  and  uncertain. 
It  seemingly  concedes  that  the  collision  arose  from  the 
circumstance  that  the  towing  line  parted,  and  it  ex- 
pressly admits  that  the  schooner  furnished  the  line. 
But  it  avers  that  the  line  broke  because  one  line  was 
not  sufficient  to  tow  the  schooner  stern  foremost,  and 
charges  upon  the  tug,  as  a  fault,  the  omission  to  take  a 
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second  line.  Under  this  answer  there  must  be  a  decree 
against  the  schooner,  unless  she  show  negligence  on  the 
part  of  the  tug,  in  towing  the  schooner  stern  foremost 
with  a  single  line ;  and  for  this  purpose  she  may  resort 
to  any  evidence  in  the  cause,  and  to  any  averment  in  the 
libel  or  in  the  answer  of  the  tug.  Neither  the  libel  nor 
the  answer  of  the  tug  states  that  it  was  improper  to  tow 
the  schooner  stern  foremost,  or  that  such  a  method  of 
towing  required  a  stronger  line  than  the  one  used,  or 
that  the  tug  was  responsible  for  the  employment  of  the 
line  that  was  used.  The  defence  of  the  schooner  must, 
therefore,  be  sought  for  in  the  evidence.  But  no  evi- 
dence whatever,  was  introduced  by  either  the  schooner 
or  the  tug,  and  the  evidence  of  the  libellant  is  as  silent 
as  the  libel  in  respect  to  any  matter  of  defence  set  up  by 
the  schooner. 

In  the  absence  of  any  evidence  to  the  contrary,  the 
schooner  must  be  presumed  to  have  been  adrift  by  her 
own  act — and  here  there  is  no  evidence  tending  to  prove 
the  matters  which  the  schooner  has  set  up  in  her  answer, 
and  nothing  in  the  evidence  or  the  pleadings  to  re- 
but that  presumption.  It  follows,  therefore,  that  the 
schooner  must  be  held  liable  to  pay  for  the  damage 
which  she  admits  having  done  by  drifting  into  a  vessel 
properly  moored  at  a  pier. 

The  case  against  the  tug  is  different,  and  she  has  put 
in  a  separate  defence. 

The  libel  admits,  and  the  evidence  proves,  that  the 
damage  sued  for  was  done  by  the  schooner,  which  was  at 
the  time  unconnected  with  the  tug,  and  that  the  power, 
which  drove  the  schooner  into  the  libellant's  vessel,  was 
that  of  the  wind  and  tide,  and  not  power  derived  from 
the  tug.  No  presumption  of  responsibility  for  the  act  of 
the  schooner  can  therefore  arise  against  the  tug,  and,  to 
render  her  liable,  some  neglect  on  her  part,  which  placed 
the  schooner  adrift,  must  be  shown. 

The  answer  of  the  tug  admits  her  employment  to  tow 
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the  schooner,  and  that,  while  so  employed,  the  schooner 
became  detached  from  her  by  the  breaking  of  the  line — 
bat  it  denies  that  the  same  arose  from  any  act  or  neglect 
of  the  tug,  and  it  contains  no  admission  which  will  serve 
to  fasten  upon  the  tug  a  responsibility  either  for  the 
breaking  of  the  line  or  for  its  condition.  In  the  evidence 
there  is  nothing  tending  to  show  any  careless  action  or 
undue  strain  which  would  break  a  line. 

Upon  these  pleadings  and  proofs  I  am  unable  to  see 
how  the  libellant  can  ask  a  decree  against  the  tug.  The 
only  ground  put  forth  on  the  argument  was  that  the  an- 
swer of  the  tug  admits  the  insu£9ciency  of  the  line.  As- 
suming this  admission  to  be  contained  in  the  answer,  or 
conceding  that  on  the  evidence  the  fact  appears  that  the 
schooner  became  adrift  by  reason  of  the  insufficiency  of 
the  line,  still,  in  order  to  charge  the  tug,  it  must  appear 
thiat  she  was  responsible  for  that  insufficiency. 

The  evidence  discloses  no  strain  put  upon  the  line 
which  a  sound  line  would  not  bear ;  nor  does  any  witness 
say  that  the  mode  adopted  for  towing  the  schooner  called 
for  a  stronger  line  than  would  have  been  required  to  tow 
her  bow  first.  The  fair  inference  from  the  evidence  is 
that  the  schooner  became  adrift  because  of  the  unsound- 
ness of  the  line ;  but  whether  the  line  was  unsound  or 
was  too  light  for  the  work,  the  responsibility  is  the  same 
upon  these  proofs,  inasmuch  as  the  schooner  admits  that 
the  line  was  hers,  furnished  by  her  for  the  purpose  of 
being  towed  by  it. 

I  am  of  the  opinion,  therefore,  that  no  case  is  made 
out  against  the  tug,  and  that  the  libellant  is  entitled  to 
a  decree  against  the  schooner  alone  for  the  amount  of 
his  damage. 

For  libellant,  T.  JE.  SUUman. 

if  or  the  tug,  B.  D.  Benedict. 

For  the  schooner,  C.  Donohue. 
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Libit. — Adyanoss. — Afpuoation  of  Freight  Moneys. 

A  person  who  advanoee  money  npom  the  credit  of  a  foreign  ship  for  the  purpoie 
of  repairing  her,  or  for  fomiahing  her  with  necesaary  Buppllea,  and  which  if 
actoally  employed  for  that  parpose,'  has  a  lien  on  the  ship  for  such  adrances. 

Id  the  absence  of  any  express  application  by  the  ship  owner,  freight  money  re- 
oeired  by  a  oonaagnee  of  a  ship,  is  to  be  deemed  to  be  applied  to  the  discharge 
of  the  liens  on  the  ship. 

The  case  of  Mintom  «.  Maynard  (17  Hew,  477)  discriminated. 

Bbistbdict,  J.  This  is  a  proceeding  m  rem  to  enforce 
a  lien  upon  the  bark  J.  F.  Spencer  for  the  amount  of  cer- 
tain advances  made  by  the  libellants  on  the  request  of 
the  master,  to  supply  the  necessities  of  that  vesseL 

The  case  now  comes  up  in  the  form  of  exceptions  to 
the  commissioner's  report ;  but  it  must  be  considered  to 
be  on  hearing  upon  the  questions  of  law  and  of  fact, 
which  were  not  disposed  of  at  the  first  hearing,  and  is  to 
be  decided  upon  the  evidence  reported  by  the  commis- 
sioner in  addition  to  that  taken  in  court. 

It  appears,  then,  from  the  evidence,  that  the  vessel 
in  question  was  a  foreign  vessel,  owned  in  Nova  Scotia, 
and  engaged  in  the  general  freighting  business.  On  sev- 
eral occasions  when  she  arrived  in  New  York,  she  was, 
by  her  master,  consigned  to  the  libellants,  who  accord- 
ingly acted  as  shipping  agents  for  her,  doing  her  busi- 
ness at  the  custom  house,  collecting  her  freights,  pay- 
ing such  of  her  bills  as  the  master  might  direct,  and  pro- 
curing  business  for  her.  When  first  employed,  the  mas- 
ter informed  the  libellants  that  he  should  need  advances 
for  the  vessel,  and,  accordingly,  certain  advances  were 

•  See  Vol.  Ill,  p.  887. 
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made  upon  the  credit  of  the  vessel,  and  charged  to  her 
at  the  time.  A  bill  of  the  sams,  which  constitute  the  de- 
mand now  sought  to  be  recovered,  was  put  in  evidence 
upon  the  first  hearing,  the  gross  amount  of  which  is 
$5,460  25,  on  which  a  credit  of  $4,310  76  is  given,  leaving 
a  balance  of  $1,149  49,  and  it  is  for  this  balance  that  a 
decree  is  asked. 

The  evidence  taken  before  the  commissioner  supports 
his  conclusion  that  the  amount  of  the  bills  of  necessaries 
used  by  the  vessel  and  paid  by  the  libellants,  is  $4,507  46, 
the  items  of  which  consist  of  necessaries  for  the  vessel, 
which  the  vessel  actually  needed  and  received,  and  this 
sum  the  libellants  advanced  upon  the  credit  of  the  ship. 

According  to  the  general  maritime  law,  a  person  who 
advances  money  upon  the  credit  of  the  ship,  in  a  case 
like  this,  for  the  purpose  of  repairing  her  or  for  furnish- 
ing her  with  necessary  supplies,  and  which  is  actually 
employed  for  that  purpose,  has  a  lien  upon  the  ship  for 
such  advances.  The  maritime  codes  seem  to  be  harmo- 
nious in  regard  to  this  rule,  and  they  have  been  followed 
by  the  admiralty  Courts  of  this  country.  Davis  v.  Child 
{Daveis,  78) ;  The  Joseph  Cunard  {Olcott,  124)';  The  Schr. 
Crescent  (Betts,  J.,  Mss,  1846) ;  1  Par.  Mar.  Law^  489. 

The  rule  has  also  been  applied  by  the  English  Admi- 
ralty. In  the  case  of  the  Sophie  (1  W.  Boh.  369),  Dr. 
Lushington,  speaking  of  money  advanced  to  the  master 
for  the  service  of  the  ship,  says :  "I  consider  myself  at 
liberty  to  enlarge  the  term  necessaries  so  as  to  include 
money  expended  for  necessaries."  See  also  The  Wm. 
F.  Saflfbrd  (1  Lush.  69).  And  such  I  understand  to  be 
the  rule  of  the  maritime  law  as  administered  in  Prance. 

There  is  a  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Mintum  v.  Maynard  (17 
How.  477),  which  might  be  supposed  to  look  towards  the 
establishment  of  a  diflferent  rule.  But  that  case,  proba- 
bly, cannot  affect  the  question  here,  as  in  that  case  the 
libellant  was  the  general  agent  or  broker  of  the  owners 


MAY,  1871.  153 

The  Bark  J.  F.  Spencer. 


of  the  ship,  who  acted,  as  I  gather  from  the  report,  in 
the  place  of  the  owners'  residence,  and  never  dealt  on 
the  credit,  pledge  or  security  of  the  ship.  I  do  not  un- 
derstand that  decision  to  be  applicable  to  a  case  like  the 
present,  and  it  has  not  been  relied  on  by  the  claimants 
here. 

However  this  may.  be,  there  is  here  another  question 
upon  which  the  case  must  turn,  and  that  whether  the 
libellants  should  not  be  held  to  have  been  repaid  these 
advances  by  the  freight  which  they  have  received.  It 
appears  by  the  proofs  taken  before  the  commissioner 
that  the  libellants  have  received  freight  moneys  of  the 
vessel  more  than  sufficient  to  discharge  the  present  de- 
mands, but  they  claim  the  right  to  apply  these  credits 
first  to  the  discharge  of  certain  other  demands  for  in- 
surance, commissions,  &c.,  which  they  claim  the  vessel 
owed  them,  and  accordingly  they  give  credit  for  the  bal- 
ance only  upon  the  bill  in  suit.  I  do  not  find  in  the  evi- 
dence any  proof  that  any  such  application  of  these 
freights  was  made  at  the  time  of  their  payment,  and 
am  of  the  opinion  that,  in  the  absence  of  any  express 
application  by  the  ship  owner,  freight  money  received 
by  a  consignee  of  a  ship  is  to  be  deemed  to  be  applied 
to  the  discharge  of  the  Uens  upon  the  ship.  Such  an 
application  is  to  be  presumed,  because,  while  liens  are 
implied  in  the  interest  of  commerce  and  for  the  ad- 
vantage of  the  ship,  it  is  equally  important  that  they  be 
extinguished  as  soon  as  possible ;  and  further,  because 
the  freight,  which  the  ship  earns,  is  the  true  fund  from 
which  necessaries  of  the  ship  are  to  be  supplied.  Many, 
if  not  all  such  items  carry  with  them  liens  upon  the 
freight  as  well  as  upon  the  vessel,  which  are  discharged 
by  the  receipt  of  the  freight,  and  to  the  extent  of  the 
freights  are  deemed  thereby  paid.  The  Antarctic 
{Sprague,  209) ;  The  St.  Jago  de  Cuba  (9  Wh.  409). 

Applying  this  rule  to  the  present  case,  it  is  ap- 
parent that  the  demand  of  the  libellants  has  been  dis- 
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charged  by  the  freight  moneys  acknowledged  to  have 
been  received. 

The  libel  must,  accordingly,  be  dismissed,  with  costs. 

For  Ubellants,  F.  H.  WUooz. 

For  claimants,  JE.  C.  Benedict.   , 


MAT,  1871. 

* 

THE  BAEK  ETHEL. 

FIVE  HUNDEED   AND    ELEVEN   TONS   OF 

NITEATE  OF  SODA. 

Charter  Partf  and  Bill  of  Lading. — Deviation. — Damage  to 

Cargo. — Desertion  of  Crew. 

A  bark,  which  was  on  her  way  to  the  port  of  Caldera,  a  short  distance  from  Val- 
paraiso, was  chartered  at  Valparaiso  to  go,  after  delivering  her  cargo  at  Cal- 
dera,  to  Iqnique  or  Janin,  and  take  a  cargo  of  nitrate  of  soda  to  be  deliyered  at 
New  York.  The  charter  contained  a  danse  that  the  yessel  was  "  well  and  suffi- 
ciently manned,  stored  and  yictoalled,  and  in  every  respect  fit  to  perform  the 
Toyage,"  and  also  a  clause  "  dangers  of  the  seas  and  navigatdon,  from  the  sign- 
ing of  the  cHarter  party  till  the  conclosion  of  the  voyage,  excepted."  The  bark 
at  the  time  had  a  fhll  crew  of  twelve,  all  told,  but  two  of  the  men  were  shipped 
only  for  the  nm  to  Caldera.  By  sickness  and  desertion  the  crew  became  insuffi- 
cient for  the  voyage  round  the  Horn,  and  after  taking  in  the  cargo  at  Junin,  the 
master  went  to  Valparaiso,  where  he  got  a  crew  and  sailed  for  New  York,  but 
was  driven  back  by  stress  of  weather,  having  been  compelled  to  jettison  part  of 
the  caigo.  The  vessel  sailed  again  from  Valparaiso,  but  the  crew  mutinied, 
and  compelled  her  master  to  put  back  again,  when  a  new  crew  and  a  new  mas- 
ter were  put  on  board,  and  the  vessel  made  the  voyage  to  New  York,  and  there 
delivered  all  of  her  cargo  not  jettisoned.  The  owners  of  the  vessel  libelled  the 
cargo  for  freight,  and  the  consignees  of  the  cargo  libelled  the  vessel  for  loss  of 
and  damage  to  the  cargo. 
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J7dtf,  That,  ae  the  consignees  had  notioe  of  the  charter  party,  by  the  reference  to  it 

in  the  bill  of  lading,  Uie  charter  party  alone  was  to  be  looked  to  as  the  contract 

of  the  parties. 
That  the  going  to  Valparaiso  from  Jnnin  was  a  deviation. 
That  the  coyenant  for  a  ship  well  manned  for  the  voyage  attached  at  Caldera,  and 

that  the  daty  of  performing  that  covenant  was  not  affected  by  the  fact  of  the 

ezecation  of  the  charter  at  Valparaiso,  the  bark  then  being  at  sea,  bound  to 

Galdera. 
That  seamen  might  have  been  procured  at  Valparaiso  and  sent  to  Caldera  by 

steamer. 
That  the  foilnre  to  have  a  sufficient  crew  was  the  cause  of  the  deviation,  and  was 

no  jostification  for  it. 
That  desertion  of  seamen  is  no  peril  of  the  sea. 
Th^t  the  vessel  was  Uable  for  aU  the  loss  and  damage  to  the  cargo  after  the  vessel 

sailed. 
That  the  owners  of  the  cargo  conld  not  split  up  their  demand,  and  apply  part  of  it 

as  an  offiMt  to  the  freight,  but  they  must  recover  their  damages,  and  the  vessel 

her  freight 

Benedict,  J.  These  are  two  actions  heard  together, 
the  second  of  which  is  brought  by  the  owners  of  the 
British  bark  Ethel  against  the  cargo  of  that  vessel,  to 
recover  upwards  of  $6,000  of  freight,  claimed  to  be  due 
upon  a  charter  party.  The  other  is  brought  by  the  con- 
signees of  the  same  cargo  against  the  bark  to  recover 
upwards  of  $20,000,- for  damages  arising  firom  short  de- 
livery and  deterioration  in  that  cargo. 

The  charter  party  in  question  was  executed  at  Val- 
paraiso on  the  22d  of  February,  1870,  by  the  agents  of 
the  ship  on  the  one  side,  and  Hainesworth  &  Co.,  of  Val- 
paraiso, as  charterers,  on  the  other.  The  bark  was  not 
then  at  Valparaiso,  but  was  on  her  way  to  the  port  of 
Galdera,  laden  with  a  cargo  deliverable  there.  Among 
other  things,  the  charter  party  provided  that  the  said 
vessel,  ^' being  tight,  staunch,  and  strong,  well  and  sufii- 
ciently  manned,  stored  and  victualled,  and  in  every  re- 
spect fit  to  perform  the  voyage,  shall,  with  all  conven- 
ient speed,  after  discharging  her  present  inward  cargo, 
at  the  port  of  Galdera,  proceed  to  the  ports  of  Iquique 
or  Junin,  and  in  all  or  either  of  said  ports,  take  in  a  full 
and  complete  cargo  of  nitrate  of  soda  in  bags,  bills  of 
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lading  for  which  to  be  signed  by  the  master,  weight  and 
quality  unknown,  all  on  board  to  be  delivered,"  When 
loaded  as  aforesaid,  the  bark  was  to  proceed  with  all 
convenient  speed  to  the  port  of  New  York,  and  there 
deliver  the  cargo,  and  so  end  the  voyage— dangers  of 
the  sea  and  navigation,  from  the  signing  of  the  char- 
ter party  till  the  conclusion  of  the  said  voyage,  always 
excepted.  In  consideration  of  all  which,  the  charterers 
agreed  to  pay  for  the  freight  of  said  vessel,  on  the  true 
and  right  delivery  of  the  cargo  in  New  York,  "  according 
to  the  bill  of  lading  and  charter  party,'*  for  each  tpn 
forty-five  shillings  sterling.  At  the  time  of  the  execu- 
tion of  this  charter  party  the  ship  was  provided  with  a 
full  crew  of  twelve,  all  told— two  of  the  seamen,  how- 
ever, being  engaged  only  for  the  run  to  Caldera.  These 
two  left  the  ship  there,  one  man  deserted,  and  one  man 
became  too  sick  to  be  able  to  work.  The  vessel  procured 
a  single  man,  and  thus  provided  with  a  crew  of  only  nine 
men,  all  told,  left  Oaldera.  Upon  arrival  at  Iquique  she 
was  directed  to  proceed  to  Junin,  there  to  load  accord- 
ing to  the  charter  party.  On  the  20th  of  March  she 
arrived  at  Junin,  and  commenced  taking  in  cargo,  and 
completed  it  on  the  6th  of  April.  On  the  3d  of  April 
two  more  of  her  seamen  deserted,  reducing  her  crew  to 
seven  men,  all  told.  After  the  loading  was  completed, 
the  master  made  efforts  to  supply  the  deficiency  in  his 
crew,  but  succeeded  in  obtaining  only  one  man,  and  was 
without  a  crew  sufficient  to  navigate  the  vessel  safely 
around  Cape  Horn.  He  accordingly  proceeded  from 
Junin  to  Valparaiso,  in  order  to  fill  up  his  crew  there. 
This  was  done,  and  sailing  thence  for  New  York,  the 
vessel  met  with  disastrous  storms,  compelling  the  jetti- 
son of  a  portion  of  the  cargo,  and  a  return  to  Valparaiso 
for  repairs.  These  completed,  she  again  set  sail  for  New 
York ;  but  the  crew  soon  after  mutinied,  and  forced  the 
master  to  return  to  Valparaiso,  where  another  crew  was 
shipped,  and  another  master  put  on  board,  under  whose 
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command  the  vessel  proceeded  to  New  York,  and  there 
safely  arrived  and  delivered  the  portions  of  her  cargo 
not  jettisoned. 

Upon  this  state  of  facts,  the  owners  of  the  vessel 
claim  to  be  entitled  to  recover  the  amount  of  freight  dae 
for  the  cargo  delivered,  and  a  general  average  contribu- 
tion towards  the  expenses  caused  by  the  disasters  which 
ensued  aft^r  leaving  Valparaiso;  while,  on  the  other 
hand,  the  consignees  of  the  cargo  deny  any  liability  for 
freight  or  general  average,  and  claim  to  recover  of  the 
vessel  all  the  damages  and  loss  sustained  by  the  cargo 
after  its  leaving  the  port  of  Junin,  upon  the  ground  that 
the  vessel  unlawfully  deviated  from  the  voyage  as  pro- 
vided in  the  contract,  by  going  to  Valparaiso. 

In  determining  the  legal  liabilities  which  arise  out  of 
the  facts  which  these  cases  disclo.se,  I  remark,  first,  that 
the  bill  of  lading,  given  at  Junin  under  the  circumstances 
proved,  amounts  to  no  more  than  a  receipt  to  indicate 
the  quantity  of  cargo  shipped  in  pursuance  of  the  char- 
ter party,  of  which  the  consignees  had  notice  by  the  pro- 
vision in  the  bill  of  lading,  that  the  freight  was  to  be 
paid  as  per  charter  party.  Accordingly  the  charter  party 
alone  is  to  be  looked  to  for  the  contract  of  the  parties. 
By  the  charter  party  the  ship  owner  covenanted  that  the 
bark,  being  well  and  sufficiently  manned,  with  all  con- 
venient speed,  after  discharging  her  inward  cargo  at 
Oaldera,  should  proceed  to  Junin,  and  having  there  tak- 
en in  a  full  cargo,  proceed  thence  with  all  convenient 
speed  to  the  port  of  New  York,  and  there  deliver  the 
cargo,  amd  so  end  the  voyage. 

This  was  a  contract  to  proceed  from  Oaldera  to  Junin,  ' 
and  from  Junin  direct  to  New  York.  Instead  of  which 
the  vessel  went  from  Junin  to  Valparaiso,  and  thence  to 
New  York.  This  was  a  clear  failure  to  perform  the  voy- 
age contracted  for,  as  there  is  no  evidence  of  any  usage 
for  vessels  bound  round  the  Horn  to  stop  at  Valparaiso ; 
and  the  question  is  whether  it  can  be  held  to  be  excused 
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by  the  facts  in  proof.  It  is  not  necessary  in  this  case  to 
question  the  proposition  that  a  deviation  may  be  excused 
by  showing  that  it  was  compelled  by  accident  or  misfor- 
tune, not  arising  from  any  fault  of  the  ship  owner  or  his 
servants.  Here  the  evidence  shows  that  the  only  cir- 
cumstance which  led  to  the  deviation  was  the  failure  to 
provide,  at  the  outset  of  the  voyage,  a  sufficient  crew  to 
navigate  the  vessel  round  the  Horn.  The  facts  in  re- 
spect to  the  crew  are  not  in  dispute.  A  full  crew  con- 
sisted of  twelve,  all  told,  that  is,  of  eight  men  before 
the  mast,  besides  the  cook ;  but  when  the  vessel  sailed 
from  Oaldera  she  had  but  five  men  before  the  mast. 
According  to  the  charter  party,  although  the  cargo  was 
to  be  taken  in  at  Junin  (or  Iquique),  the  voyage  was  to 
commence  at  Caldera,  and  at  that  place  and  time  the 
covenant  for  a  ship,  well  manned  for  the  intended  voyage, 
attached.  It  was,  therefore,  a  manifest  violation  of  the 
contract  to  sail  from  Oaldera  with  such  an  insufficient 
crew. 

It  is  true  that  the  charter  party  was  signed  in  Val- 
paraiso when  the  vessel  was  on  her  way  to  Caldera,  and 
then  the  vessel  had  a  full  crew.  But  two  of  the  crew 
were  shipped  by  the  run.  It  was,  therefore,  then  known 
that  she  would  have  at  least  tw5  men  short  at  Oaldera. 
The  ship  owner  is  chargeable  with  the  knowledge  of  the 
facilities  for  obtaining  men  at  Oaldera,  Which  is  but  a 
few  days'  sail  by  steam  from  Valparaiso ;  and  the  risk  of 
obtaining  there  a  sufficient  number  of  men  to  constitute 
a  full  crew  for  the  voyage  was  assumed  by  the  ship.  If 
it  had  been  intended  to  cast  that  risk  upon  the  char- 
terer, a  clause  to  that  effect  should  have  been  inserted 
in  the  charter  party. 

Furthermore,  the  evidence  shows  that  although  more 
seamen  were  not  to  be  obtained  at  Oaldera  when  the 
vessel  was  ready  to  sail,  they  could  always  be  obtained 
at  Valparaiso  and  sent  to  Oaldera  by  steamer.  It  is  evi- 
dent from  the  testimony  that  this  mode  of  procuring  sear 
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men  was  well  known  and  entirely  feasible  at  Oaldera* 
Instead  of  pursuing  this  course,  and  thus  complying 
with  the  provisions  of  the  charter  party,  as  might  easily 
have  been  done,  the  master  commenced  his  voyage  with 
a  short  crew,  trusting  to  the  chance  of  procuring  the 
necessary  men  at  the  other  ports  to  be  visited  before 
leaving  the  coast  for  New  York.  In  so  doing  a  risk  was 
incurred  which  could  not  be  transferred  to  the  charterer 
without  his  consent. 

This  failure  to  have  on  board  a  full  crew  at  the  com- 
mencement of  the  voyage  was  the  sole  cause  of  the  devi- 
ation, which  subsequently  became  necessary  when  it  was 
ascertained  that  seamen  could  not  be  procured  along  the 
beach  to  fill  up  the  crew,  and  being  without  excuse 
affords  no  justification  for  the  deviation.  Accqrdingly, 
the  ship  became  thenceforth  an  insurer  of  the  cargo,  lia- 
ble for  all  damages  sustained  by  it  during  the  subse- 
quent and  new  voyage. 

But  it  has  been  contended  that  the  evidence  shows 
that  the  crew  with  which  the  ship  sailed  from  Oaldera, 
although  not  of  the  number  usually  carried  by  this  ves- 
sel, was  sufficient  to  navigate  the  vessel  safely  around 
the  Horn,  and  rendered  her  seaworthy  for  such  a  voy- 
age ;  and  that  the  vessel  would  have  proceeded  from 
Junin  to  New  York  direct  with  that  crew,  had  it  not 
been  for  the  desertion  of  two  men  at  Junin  when  the 
cargo  was  nearly  loaded,  and  where  the  master,  after 
due  exertion,  could  only  procure  a  single  man.  It  is 
claimed,  therefore,  that  in  view  of  this  misfortune,  the 
master  exercised  his  best  judgment,  and  rightly  con- 
cluded that  it  was  for  the  interest  of  all  concerned,  that 
the  ship  proceed  to  Valparaiso  for  the  purpose  of  mak- 
ing up  the  deficiency  occasioned  by  the  desertion,  and 
that  the  deviation  is  thus  excused. 

To  this  argument  there  are  two  answers,  imd  that 
without  calling  in  question  the  correctness  of  the  mas- 
ter's conclusion  as  to  his  best  course  to  procure  a  crew, 
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after  the  desertion  of  the  men  at  Junin.  First,  only  two 
men  deserted  at  Junin,  and  if  the  vessel  had  been  well 
and  sufficiently  manned  when  she  commenced  the  voy- 
age at  Oaldera,  the  desertion  of  two  men  at  Junin  would 
not  have  prevented  the  completion  of  the  voyage  con- 
tracted for.  Second,  desertion  of  seamen  is  not  a  peril 
of  the  sea,  nor  does  it  afford  an  excuse  to  the  carrier  for 
a  failure  to  perform  his  contract.  Seamen  are  servants 
of  the  ship  owner,  necessary  to  insure  the  performance 
of  the  voyage.  It  is  the  duty  of  the  ship  owner,  at  the 
outset  of  his  voyage,  to  provide  a  proper  number  of 
them,  properly  bound  to  the  ship.  He  must  see  to  it, 
that  his  contract  with  them  is  kept  during  the  voyage  so 
as  to  afford  no  justification  for  desertion,  and  he  is  by 
law  armed  with  power  to  prevent  unjustifiable  desertion 
as  well  as  to  rieclaim  deserters.  When  he  charters  his 
ship,  and  covenants  to  keep  her  well  and  sufficiently 
manned,  he  assumes  the  risk  of  being  able,  by  those 
means,  to  retain  on  board  the  seamen  necessary  to  sail 
the  ship.  This  risk  it  is  entirely  competent  for  him  to 
guard  against  by  a  special  pro  vision  4  n  his  contract,  when 
the  voyage  is  such  as  to  make  the  risk  too  onerous.  But 
in  the  absence  of  such  provision,  it  would  hardly  do  to 
hold  the  ship  excused  from  making  the  voyage,  because 
the  sailors  ran  away.  If  such  were  the  law,  the  freighter 
would  be  left  without  protection,  for  he  has  no  power  to 
select  or  control  the  crew.  A  wide  door  for  fraud  would 
at  once  be  opened,  as  the  ship  master  could  easily  so 
conduct  himself  as  to  insure  a  desertion  of  the  crew  at 
any  port  where  it  might  be  desirable,  or  could  easily 
afford  opportunity  for  its  occurrence  with  no  possible 
chance  of  detection  by  the  charterer. 

No  case  has  been  cited  where  such  an  excuse  has 
been  held  valid,  and  I  know  of  none.  The  decision  in 
the  case  of  the  bark  Gentleman  {OlooU,  p.  110),  to 
which  reference  was  made,  furnishes  no  authority  in  sup- 
port of  this  defence,  and  the  same  remark  is  applicable 
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to  the  case  of  the  Eliza  {Davies  B.  p.  300),  which  might 
be  referred  to  as  a  case  somewhat  similar  to  the  present 
in  some  of  its  features. 

The  liability  of  the  ship  owner  for  losses  like  the 
present  seems  clearly  established  by  the  French  author* 
ities  on  maritime  law.  There  losses  arising  from  deser- 
tion, revolt  or  insubordination  of  the  crew,  are  declared 
not  to  be  losses  arising  from  any  peril  of  the  seas,  but  to 
be  chargeable  to  the  owner.  They  are  classed  as  arising 
from  barratry  of  the  master — a  phrase  which,  in  the 
French  law,  has  an  extended  signification,  and  includes 
not  only  crimes  and  offences,  but  violations  of  duty  by 
the  master  and  also  by  the  crew  {Code  de  Com.  art.  350, 
353 ;  Boulay  Pat,  p.  370 ;  Bedarride  Com.  de  Code^  lib.  2, 
tome  4,  art.  1269-1271).  The  rule  thus  declared  seems  to 
me  in  harmony  with  the  well  settled  principles  of  the 
maritime  law.  My  conclusion,  therefore,  is  that  the  cir- 
cumstances proved  in  this  case  do  not,  according  to  the 
maritime  law,  afford  a  justification  for  the  failure  to 
make  the  voyage  contracted  for,  and  that  the  consignees 
of  the  cargo  are  entitled  to.  recover  of  the  bark  all  the 
loss  and  damage  to  the  cargo  after  the  vessel  sailed  from 
Junin.  They  cannot,  however,  split  up  their  demand  for 
damages,  and  apply  a  part  of  it  to  offset  the  ship's  demand 
for  the  freight,  but  must  suffer  a  recovery  of  the  freight  in 
the  action  brought  by  the  owners  of  the  bark  (The  Water 
Witch,  1  JBIocfc,  p.  494). 

A  decree  will  accordingly  be  entered  in  the  first 
named  action  for  the  amount  of  such  damages,  with  an 
order  of  reference  to  ascertain  the  amount.  And  in  the 
action  of  the  ship  owner  a  decree  will  be  entered  for  the 
amount  of  the  freight,  according  to  the  charter  party, 
with  a  like  order  of  reference. 


For  the  consignees,  C.  Domhue. 

For  the  bark,  B.  H.  HunUey. 
Bt.  Vol,  V.— 11 
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C06T8. — ^WmrKSs'  Fxs8. 

A  witnem,  eabpcBnaed  at  the  place  of  trial  00  the  day  on  which  he  is  reqmred  by 
the  sabpoeoa  to  attend  in  Courts  ie  not  entitled  to  travel  fees  to  and  from  his 
place  of  residence.    If  not  so  sabpcenaed,  he  is  entitled  to  snch  trayel  fee. 

Benedict,  J,  The  only  question  raised  by  the  ap- 
peal, which  is  taken  from  the  clerk's  taxation  of  costs,  is 
whether  the  amount  paid  the  witnesses  was  a  necessary 
payment  in  order  to  compel  their  attendance* 

This  question  cannot  be  determined  upon  the  affida- 
vits, as  there  is  an  omission  to  state  when  and  where 
the  witnesses  were  subpoenaed.  The  affidavit  may  be 
amended,  however,  and  the  bill  thereupon  retaxed  by 
the  clerk,  who  will  allow  the  sums  actually  paid  each 
witness  as  travel  fee,  at  the  rate  of  five  cents  per  mile 
from  his  place  of  residence  and  five  cents  per  mile  for 
returning  thereto,  and  not  exceeding  one  hundred  miles, 
unless  it  appears  that  the  witness  was  subpoenaed  at  the 
place  of  trial  on  the  day  on  which  he  was  required  by  the 
subpoena  to  attend  in  Court.  A  witness,  so  subinenaed, 
is  not  entitled  to  receive  a  travel  fee  for  coming  to  the 
Court. 
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Tow-boat  and  Tow. 

A  boftt  in  tow  of  a  eteamtng  was  nm  on  shore  by  reason  of  the  breaking  of  the 
radder-chain  of  the  tugboat.  The  chain  was  worn  out  and  insufficient^  and  this 
was  known  to  the  owner  of  the  tug  when  the  boat  was  taken  in  tow. 

J^eldf  That,  to  low  the  boat  while  having  such  a  rudder-chain  was  negligence,  and 
that  the  tow-boat  was  liable  for  the  damage. 

■ 

BEiirEDiCT,  J.  It  is  clear  upon  the  evidence  that  the 
libellant^s  vessel,  while  being  towed  by  the  steamtag 
Caleb,  was  run  on  shore  by  reason  of  the  breaking  of  the 
rudder-chain  of  the  tug.  It  is  equally  clear  that  the 
breaking  of  the  rudder-chain  was  owing  to  a  palpable 
defect  in  the  chain  itself.  The  tug's  rudder-chain  was 
worn  out  and  insufficient,  and  this  was  known  to  the 
claimant  at  the  time  the  libellant's  vessel  was  taken  in 
tow.  It  was  manifest  negligence  to  attempt  to  tow  the 
libellant's  boat  with  such  a  chain,  and  the  tug  is  accord- 
ingly responsible  for  the  damages  which  ensued. 

Decree  for  the  libellants,  with  an  order  of  reference. 

For  libellants,  B.  2>.  Benedict  and  F.  A.  Wilcox. 
For  respondents,  Scudder  <&  Carter. 
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A  BANKRUPT. 

* 

Postponing  Proof  op  Debts. — ^Voting  for  Assionbe. — Transfer 

OF  Debts. — ^Powbr  of  Attorney. 

Although  the  proof  of  a  debf  in  dne  form  has  been  regnkrly  filed  with  the  reg^ 
ter,  and  by  him  entered  as  satisfactory,  yet  if  fraud  in  relation  thereto  is  offered 
to  be  shown,  the  register  may  receive  each  proof  before  the  election  of  asmgnee. 

If  several  creditors  sell  and  assign  their  debts  to  one  assignee  after  they  are 
proved  in  bankruptcy,  they  have  no  further  business  in  Court,  and  though  the 
proceedings  be  carried  on  in  their  names,  the  actual  owner  must  control  the 
debts,  vote  upon,  and  receive  the  dividend  thisreon,  and  can  cast  but  one  vote. 

If  a  power  of  attorney  is  given  to  a  firm,  and  not  to  either  member  of  it,  one  mem- 
ber alone  is  not  authorized  to  vote  upon  it  in  the  choice  of  an  assignee. 

The  re^ster  in  these  proceedings  certified  several 
questions  to  the  Court.  His  certificate  stated  that,  "at 
an  adjourned  first  meeting  of  creditors  for  the  choice  of 
an  assignee,  counsel  for  a  creditor  moved  that  sundry- 
debts,  represented  by  Mr.  Holbrook  and  by  Mr.  Foote, 
be  postponed  for  investigation  before  the  assignee,  and 
be  not  voted  upon ;  and  charged  that  since  the  adjourn- 
ment of  this  meeting,  which  was  held  on  the  third  of 
March,  then  current,  the  brother  and  friends  of  the  bank- 
rupt, acting  in  his  interest,  had  been  to  see  the  various 
creditors,  and  represented  to  them  that  the  estate  of  the 
bankrupt  would  not  pay  fifty  cents  on  the  dollar  of  his 
indebtedness,  and  had  made  persistent  efforts  to  induce 
them  to  compromise  and  stop  these  proceedings  in  bank- 
ruptcy ;  and  that  they  had  already  succeeded  in  buying 
up,  perhaps  with  the  bankrupt's  money,  a  large  number 
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of  the  debts  now  represented  by  Mr.  Holbrook  and  Mr. 
Foote,  some  before  and  some  since  proof  was  made  in 
this  proceeding,  and  which,  he  charged,  was  done  for  the 
purpose  of  controlling  these  proceedings  and  influencing 
the  election  of  an  assignee,  and  was,  therefore,  in  fraud 
of  the  bankrupt  Act,  and  was  a  sufficient  reason  for  post- 
poning such  debts,  and  not  allowing  them  to  be  voted 
upon ;  and  he  proposed  to  prove  such  charge  by  reading 
affidavits  and  making  oral  proof. 

"  Said  Holbrook  &  Poote  objected  to  such  postpone- 
ment, and  insisted  that  nothing  had  been  done  in  fraud 
of  the  bankrupt  Act ;  that  the  financial  troubles  of  the 
bankrupt  were  destroying  his  health  and  mind,  and  that 
his  friends,  on  that  account,  had  examined  carefully  into 
the  situation  and  value  of  his  estate,  and  had  offered  the 
creditors  to  advance  the  money  and  pay  as  large  a  per 
cent,  upon  their  debts  as  they  believed  could  be  realized 
upon  a  settlement  in  bankruptcy,  with  the  hope  that  his 
mind  might  be  relieved,  and  he  be  enabled  to  resume 
business ;  that  several  of  the  creditors  had  accepted  the 
proposition  made,  and  sold  and  assigned  their  debts,  be- 
fore proof  was  made,  to  Delos  McCurdy,  who,  as  such 
assignee,  had  made  proof  of  the  same  in  due  form,  and 
filed  it  with  the  register ;  and  that  several  who  had  made 
proof  of  their  debts,  and  bad  the  same  filed,  had  also  sold 
and  assigned  them  ;  and  said  Holbrook  &  Foote  insisted 
that  the  proof  of  both  such  classes  of  debts,  being  in  due 
form  and  regularly  filed  with  the  register,  and  by  him 
entered  as  satisfactory,  could  not  now  be  postponed,  but 
such  debts  should  be  voted  upon  and  might  be  investi- 
gated before  the  assignee  hereafter. 

"1  decided  that,  inasmuch  as  the  offer  was  to  show 
that  the  whole  proceedings,  in  reference  to  the  sale  and 
transfer  of  such  debts,  were  in  fraud  of  the  bankrupt  Act, 
I  would  hear  the  proof,  and  if  Messrs.  Holbrook  &  Foote 
desired  to  make  proof  in  opposition,  I  would  give  them 
reasonable  time  to  prepare  the  same ;  to  which  ruling 


166  NORTHERN  DISTRICT  OP.NEW  YORK, 

Id  the  Matter  of  Maoasaa  Frank,  a  Bankrupt 

said  Holbrook  &  Foote  excepted,  and  desired  that  the 
same  should  be  certified  to  the  judge.  The  counsel  then 
agreed  that  the  meeting  should  be  adjourned  to  hear 
such  proof,  and  that  they  would  serve  copies  of  affida- 
vits upon  each  other,  and  the  meeting  was  thereupon 
adjourned. 

''At  such  adjourned  meeting  the  same  counsel  ap- 
peared as  before,  and  affidavits  were  read  and  arguments 
made  in  support  of  the  respective  positions  of  counsel, 
and,  after  hearing  the  same,  I  decided  that  the  proofs 
did  not  sustain  the  charge  of  fraud  upon  the  bankrupt 
Act,  and  that,  as  all  the  proof  of  debts  on  ffie  was  in  due 
form,  and  nothing  appeared  to  excite  suspicion  of  their 
want  of  validity,  I  would  proceed  to  receive  votes  for 
the  election  of  an  assignee  upon  all  the  debts  repre- 
sented, to  which  decision  and  ruling  the  counsel  in  favor 
of  the  postponement  of  debts  excepted,  and  desired  the 
same  to  be  certified  to  the  judge. 

**  Before  proceeding  to  vote,  it  was  agreed  by  all  the 
counsel  that  certain  debts  represented  by  Mr.  Holbrook 
and  by  Mr.  Foote,  proofs  of  which  had  been  filed  by  the 
creditors,  were  assigned  to  and  now  owned  by  Delos  Mc- 
Ourdy,  in  addition  to  the  debts  proved  by  him  as  as- 
signee, and  that  such  of  those  creditors  as  had  issued 
letters  of  attorney  to  Messrs.  Beman  &  Brennan,  had 
issued  new  letters  of  attorney  to  Messrs.  Magone  & 
Holbrook,  or  either  of  them,  and  said  Holbrook  &  Foote 
claimed  the  right  to  give  one  vote  upon  each  of  such 
debts  in  the  name  of  the  assignor,  to  which  counsel  ob- 
jected, and  I  sustained  the  objection,  deciding  that  when 
a  creditor  sold  and  assigned  his  debt  after  it  was  proved 
in  bankruptcy,  he  had  no  further  business  in  Court ;  that, 
although  the  proceedings  must  be  carried  on  in  his  name, 
the  actual  owner  and  assignee  must  control  the  debt 
vote  upon  it,  and  receive  the  dividend,  and  that  I  should, 
therefore,  receive  only  one  vote  from  Mr.  McCurdy  or 
his  attorney,  and  should  decline  receiving  any  vote  from 
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Mr.  Holbrook  or  Mr.  Foote  upon  those  debts  repre- 
sented by  them,  and  ^hich  were  assigned  to  Mr.  Me- 
Curdy,  to  which  decision  and  ruling  Mr.  Holbrook  and 
Mr.  Foote  excepted,  and  asked  that  it  be  certified  to  the 
judge. 

"Thereupon  I  proceeded  to  take  the  vote  for  as- 
signee. 

"One  debt  proved  of  two  hundred  and  five  dollars 
and  twenty-one  cents,  was  represented  by  Mr.  Beman,  but 
the  letters  of  attorney  produced,  although  addressed  to 
Mr.  Beman  individually,  contained  authority  in  the  body 
of  it  to  his  law  firm  of  Beman  &  Brennan,  not  to  either 
of  them,  to  vote,  and  the  other  partner  not  being  pres- 
ent, I  declined  to  receive  a  vote  upon  that  debt. 

"  There  was  no  choice  of  an  assignee,  no  one  receiv- 
ing a  greater  part,  both  in  value  and  number  of  votes, 
and  there  being  opposition,  I  certify  the  result  into 
Court." 

The  following  order  was  thereupon  made  by 
Hall,  J.  Upon  consideration  of  the  report  of  B.  G. 
Baldwin,  Esq..  one  of  the  registers  of  this  Court,  dated 
May  second,  eighteen  hundred  and  seventy-one,  by 
which  it  appears  that  in  the  proceedings  before  him  for 
the  choice  of  an  assignee  herein,  sundry  questions  arose 
and  were  desired  to  be  certified  for  the  opinion  and  de- 
cision of  the  judge  of  this  Court,  but  which  were  tem- 
porarily decided  and  passed  upon  by  the  said  register, 
and  that,  under  the  decisions  of  the  register,  the  cred- 
itors of  such  bankrupt  proceeded  to  the  selection  of 
an  assignee ;  that  on  taking  the  votes  of  the  creditors 
who  had  proved  their  debts,  and  were  present  or  repre- 
sented at  the  said  meeting  for  the  choice  of  an  assignee, 
it  appeared  that  there  was  no  choice  of  an  assignee  by 
reason  of  the  failure  of  a  majority  in  number  and  value 
of  such  creditors  to  vote  for  the  same  person  as  assignee ; 
and,  also,  upon  consideration  of  the  affidavit  and  state- 
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ment  presented  in  connection  with  such  report  of  the 
said  register,  It  is  now  ordered^  adjudged  and  decreed, 
that  the  several  decisions  of  the  register  upon  questions 
so  certified  by  him,  and  the  other  questions  arising  in 
the  course  of  such  proceedings  as  stated  in  his  report, 
be,  and  the  same  hereby  are  approved  and  confirmed ; 
and  that  Charles  O.  Tappan,  Esq.,  of  Potsdam,  in  the 
county  of  St  Lawrence,  counsellor  at  law,  be,  and  he  is 
hereby  appointed  assignee  of  the  said  Manassa  Frank, 
in  these  proceedings,  in  pursuance  of  the  statute  in  such 
case  made  and  provided. 
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procsedinos  in  different  districts. ^membership  in  different 

Firms. — Different  Classes  of  Creditors. 

S.  L.,  C.  L.  and  W.  L.  were  partners  in  business  nnder  the  nnme  of  S.  L.  &  Co., 

in  the  Southern  District  of  New  York,  where  all  three  resided.    W.  L.  and  C. 

L.  were  partners  in  business  in  the  Northern  District,  under  the  name  of  L. 

Brothers. 
On  March  24,  1871,  a  petition  in  involuntary  bankruptcy  was  filed  in  the  Southern 

District  against  S.  L.  &  Co.,  under  which  all  three  were  adjudicated  bankrupts 

on  April  1.     On  April  29th  the  register  executed  an  assignment  of  all  the 

estate,  real  and  personal,  of  all  three,  and  the  assignee  took  possession  under 

that  assignment. 
On  April  14  a  similar  petition  was  filed  in  the  Northern  District  against  W.  L. 

and  C.  L.,  making  the  firm  of  L.  Brothers,  under  which  a  motion  was  made  for 

an  adjudication  of  bankruptcy. 
Eeld,  That  under  the  proceed!np:8  in  the  Southern  District,  the  assignee  had  taken 

all  the  interests  of  C.  L.  and  W.  L.  in  the  firm  of  L.  Brothers,  which  firm  was 

ip9o  facto  dissolved  by  their  bankruptcy. 
That  a  discharge  properly  granted  in  those  proceedings  would  be  available  to  C. 

L.  and  W.  L.  in  rcEpect  to  ihe  indebtedness  of  the  firm  of  L.  Brothers. 
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That  the  creditors  of  L.  Brothers  would  be  entitled  to  a  preference  oyer  other 
creditors  of  C  L.  and  W.  L.,  or  either  of  them,  so  far  as  the  property  of  L. 
Brothers  would  pay  the  same,  and  that  such  preference  would  be  secured  to 
them  under  the  proceeding  in  the  Southern  District 

That  it  was  not  proper  to  proceed  to  an  adjudication  in  this  case  while  the  pro- 
ceedings in  the  Southern  District  were  pending. 

That  although  the  creditors  of  L.  Brothers  could  not  yote  for  assignee  in  the  pro- 
ceedings in  the  Southern  District,  they  might,  by  showing  cause,  preyent  the 
confirmation  of  an  improper  assignee,  or  apply  for  his  remoTal. 

Hall,  J.  On  the  14th  April,  1871,  a  petition  in  bank- 
ruptcy was .  filed  in  this  Court,  against  Warren  Leland 
and  Charles  Leland,  constituting  the  firm  of  Leland 
Brothers,  who  had  carried  on  business  as  hotel  keepers, 
&Cm  at  Saratoga  Springs,  in  this  District,  for  the  six 
months  next  preceding  the  filing  of  such  petition,  and 
which  business  had  been  carried  on  by  them  in  such 
firm  name — they  being  the  only  members  of  such  firm. 

Upon  the  hearing  of  the  motion  for  an  adjudication 
in  bankruptcy,  under  such  petition,  it  was  shown  that  on 
the  24th  March,  1871,  a  petition  in  bankruptcy  had  been 
filed  against  said  Warren  Leland  and  Charles  Leland, 
and  one  Simeon  Leland,  as  partners  under  the  firm  name 
of  Simeon  Leland  &  Co. ;  that  such  petition  was  filed  in 
the  Southern  District  of  New  York,  where  they  sev- 
erally resided,  and  in  which  they  had  carried  on  business 
as  copartners  in  a  firm  consisting  of  said  Simeon,  Warren 
and  Charles  Leland  ;  that  under  said  last-mentioned  pe- 
^tition  the  said  Simeon,  Warren  and  Charles  Leland  were, 
on  the  first  day  of  April,  1871,  adjudicated  bankrupts ; 
that  on  the  29th  day  of  April,  1871,  the  register  to  whom 
the  case  had  been  referred,  executed  an  assignment  to 
Edward  B.  Wesley  (who  had  been  appointed  assignee  of 
such  bankrupts),  of  all  the  estate,  real  and  personal,  of 
the  said  Simeon,  Charles  and  Warren  Leland,  including 
%  all  the  property  of  whatever  kind  in  which  they  were  in- 
terested, &c.  ;  and  that  under  such  assignment  said  as- 
signee had  taken  possession  of  all  the  property  of  said 
Warren  Leland  and  Charles  Leland,  in  this  District,  and 
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then  held  the  same,  claiming  the  right  so  to  hold  it  as 
such  assignee. 

It  was  conceded  that  the  said  Simeon,  Warren  and 
Charles  Leland  were  all  residents  of  the  said  Southern 
District,  and  that  their  domicil  was  in  that  District  dur- 
ing the  six  months  next  preceding  the  filing  of  each  of 
said  petitions,  and  that  the  petition  so  filed  against  them 
in  the  Southern  District,  was  filed  before  any  petition 
was  filed  by  or  against  any  or  either  of  them  in  this 
District. 

It  was  not  claimed  on  the  part  of  the  petitioning 
creditors  in  this  case,  nor  does  it  appear  from  the  peti- 
tion herein,  that  the  acts  of  bankruptcy  charged  in  this 
petition  were  not  committed  prior  to  the  filing  of  the  said 
petition  in  the  Southern  District ;  or  that  Warren  Le- 
land or  Charles  Leland  had  come  into  the  possession  of, 
or  had  become  entitled  to  any  property,  after  the  filing  of 
such  last-mentioned  petition  and  before  the  filing  of  the 
petition  in  this  case.  It  also  appeared  by  the  petition 
in  this  case,  that  the  debt  of  the  petitioning  creditors, 
on  which  such  petition  was  founded,  was  contracted 
prior  to  the  filing  of  the  petition  in  the  Southern  Dis- 
trict. 

Under  this  state  of  facts  it  was  insisted  by  the  re- 
spondents that  this  Court  ought  not  to  proceed  to  an 
adjudication,  and  that  the  assets  and  property  of  the 
firm  of  Leland  Brothers,  as  well  as  of  the  firm  of  Simeon 
Leland  &  Co.,  and  the  separate  estates  and  properties  of 
the  several  members  of  the  firm  last  named,  passed  to 
the  assignee  so  appointed  in  the  Southern  District,  and 
should  be  applied  to  the  payment  of  the  debts  of  such  . 
firms  and  of  such  bankrupts  individually,  under  the 
direction  or  control  of  the  bankruptcy  Court  of  the 
Southern  District. 

On  the  other  hand,  it  was  insisted  that  the  firm  of 
Leland  Brothers  was  as  distinct  from  the  firm  of  Simeon 
Leland  &  Co.  as  though  the  two  firms  were  composed  of 
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entirely  different  persons ;  that  under  the  proceedings  in 
the  Southern  District,  the  assignee  appointed  therein 
had  no  right  to  the  property  and  assets  of  Leland 
Brothers,  and  that  this  Court  should  therefore  proceed 
in  this  case  so  as  to  allow  the  joint  estate  of  the  firm  of 
Leland  Brothers  to  be  administered  by  an  assignee 
chosen  by  the  creditors  of  the  firm,  and  not  by  an 
assignee  in  whose  selection  they  could  take  no  part. 

The  36th  section  of  the  bankruptcy  Act,  which  relates 
exclusively  to  the  bankruptcy  of  partnerships,  and  which 
must  be  considered  in  connection  with  the  questions  un- 
der discussion,  provides  "that  when  two  or  more  per- 
sons who  are  partners  in  trade  shall  be  adjudged  bank- 
rupt, either  on  the  petition  of  such  partners  or  any  one 
of  them,  or  on  the  petition  of  any  creditor  of  the  part- 
ners, a  warrant  shall  issue  in  the  manner  provided  by 
this  Act,  upon  which  all  the  joint  stock  and  property  of 
the  copartnership,  and  also  all  the  separate  estate  of 
each  of  the  partners,  shall  be  taken,  excepting  such 
parts  thereof  as  are  hereinbefore  excepted ;  and  all  the 
creditors  of  the  company,  and  the  separate  creditors  of 
each  partner,  shall  be  allowed  to  prove  their  respective 
debts,  and  the  assignee  shall  be  chosen  by  the  creditors  of 
the  company,  and  shall  also  keep  separate  accounts  of  the 
joint  stock  of  property  of  the  copartnership,  and  of  the 
separate  estate  of  each  member  thereof,  and  after  deduct- 
ing out  of  the  whole  amount  received  by  such  assignee,, 
the  whole  of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appropriated  to  pay 
the  creditors  of  the  copartnership,  and  the  net  proceeds 
of  the  separate  estate  of  each  partner  shall  be  appropri- 
ated to  pay  his  separate  creditors  ;  and  if  there  shall  be 
any  balance  of  the  separate  estate  of  any  partner  after 
the  payment  of  his  separate  debts,  such  balance  shall  be 
added  to  the  joint  stock  for  the  payment  of  the  joint 
creditors ;  and  if  there  shall  be  any  balance  of  the  joint 
stock  after  the  payment  of  the  joint  debts,  such  balance 
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then  held  the  same,  claiming  the  right  so  to  hold  it  as 
such  assignee. 

It  was  conceded  that  the  said  Simeon,  Warren  and 
Oharles  Leland  were  all  residents  of  the  said  Southern 
District,  and  that  their  domicil  was  in  that  District  dur- 
ing the  six  months  next  preceding  the  filing  of  each  of 
said  petitions,  and  that  the  petition  so  filed  against  them 
in  the  Southern  District,  was  filed  before  any  petition 
was  filed  by  or  against  any  or  either  of  them  in  this 
District. 

It  was  not  claimed  on  the  part  of  the  petitioning 
creditors  in  this  case,  nor  does  it  appear  from  the  peti- 
tion herein,  that  the  acts  of  bankruptcy  charged  in  this 
petition  were  not  committed  prior  to  the  filing  of  the  said 
petition  in  the  Southern  District ;  or  that  Warren  Le- 
land or  Charles  Leland  had  come  into  the  possession  of, 
or  had  become  entitled  to  any  property,  after  the  filing  of 
such  last-mentioned  petition  and  before  the  filing  of  the 
petition  in  this  case.  It  also  appeared  by  the  petition 
in  this  case,  that  tbe  debt  of  the  petitioning  creditors, 
on  which  such  petition  was  founded,  was  contracted 
prior  to  the  filing  of  the  petition  in  the  Southern  Dis- 
trict. 

Under  this  state  of  facts  it  was  insisted  by  the  re- 
spondents that  this  Court  ought  not  to  proceed  to  an 
adjudication,  and  that  the  assets  and  property  of  the 
firm  of  Leland  Brothers,  as  well  as  of  the  firm  of  Simeon 
Leland  &  Co.,  and  the  separate  estates  and  properties  of 
the  several  members  of  the  firm  last  named,  passed  to 
the  assignee  so  appointed  in  the  Southern  District,  and 
should  be  applied  to  the  payment  of  the  debts  of  such  . 
firms  and  of  such  bankrupts  individually,  under  the 
direction  or  control  of  the  bankruptcy  Court  of  the 
Southern  District. 

On  the  other  hand,  it  was  insisted  that  the  firm  of 
Leland  Brothers  was  as  distinct  from  the  firm  of  Simeon 
Leland  &  Co.  as  though  the  two  firms  were  composed  of 
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entirely  different  persons ;  that  under  the  proceedings  in 
the  Southern  District,  the  assignee  appointed  therein 
had  no  right  to  the  property  and  assets  of  Leland 
Brothers,  and  that  this  Court  should  therefore  proceed 
in  this  case  so  as  to  allow  the  joint  estate  of  the  firm  of 
Leland  Brothers  to  be  administered  by  an  assignee 
chosen  by  the  creditors  of  the  firm,  and  not  by  an 
assignee  in  whose  selection  they  could  take  no  part. 

The  36th  section  of  the  bankruptcy  Act,  which  relates 
exclusively  to  the  bankruptcy  of  partnerships,  and  which 
must  be  considered  in  connection  with  the  questions  un- 
der discussion,  provides  "that  when  two  or  more  per- 
sons who  are  partners  in  trade  shall  be  adjudged  bank- 
rupt, either  on  the  petition  of  such  partners  or  any  one 
of  them,  or  on  the  petition  of  any  creditor  of  the  part- 
ners, a  warrant  shall  issue  in  the  manner  provided  by 
this  Act,  upon  which  all  the  joint  stock  and  property  of 
the  copartnership,  and  also  all  the  separate  estate  of 
each  of  the  partners,  shall  be  taken,  excepting  such 
parts  thereof  as  are  hereinbefore  excepted ;  and  all  the 
creditors  of  the  company,  and  the  separate  creditors  of 
each  partner,  shall  be  allowed  to  prove  their  respective 
debts,  and  the  assignee  shall  be  chosen  by  the  creditors  of 
the  company,  and  shall  also  keep  separate  accounts  of  the 
joint  stock  of  property  of  the  copartnership,  and  of  the 
separate  estate  of  each  member  thereof,  and  after  deduct- 
ing out  of  the  whole  amount  received  by  such  assignee,, 
the  whole  of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appropriated  to  pay 
the  creditors  of  the  copartnership,  and  the  net  proceeds 
of  the  separate  estate  of  each  partner  shall  be  appropri- 
ated to  pay  his  separate  creditors  ;  and  if  there  shall  be 
any  balance  of  the  separate  estate  of  any  partner  after 
the  payment  of  his  separate  debts,  such  balance  shall  be 
added  to  the  joint  stock  for  the  payment  of  the  joint 
creditors ;  and  if  there  shall  be  any  balance  of  the  joint 
stock  after  the  payment  of  the  joint  debts,  such  balance 
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shall  be  divided  and  appropriated  to  and  among  the  sep- 
arate estate  of  the  several  partners  according  to  their 
respective  right  and  interest  therein,  and  as  it  would 
have  been  if  the  partnership  had  been  dissolved  without 
any  bankruptcy;  and  the  sum  so  appropriated  to  the 
separate  estate  of  each  partner  shall  be  applied  to  the 
payment  of  his  separate  debts,  and  the  certificate  of  dis- 
charge shall  be  granted  or  refused  to  each  partner  as  the 
same  would  or  ought  to  be  if  the  proceedings  had 
been  against  him  alone  under  this  Act ;  and  in  all  other 
respects  the  proceedings  against  partners  shall  be  con- 
ducted in  the  like,  manner  as  if  they  had  been  com- 
menced and  prosecuted  against  one  person  alone.  If 
such  copartners  reside  in  diiferent  Districts,  the  Court  in 
which  the  petition  is  first  filed  shall  retain  exclusive 
jurisdiction  over  the  case." 

General  Order  in  Bankruptcy  XVI,  which  relates 
to  the  filing  of  petitions  in  different  Districts,  must  also 
be  considered.  It  is  in  the  following  words: — "In 
case  two  or  more  petitions  shall  be  filed  against  the 
same  individual  in  different  Districts,'  the  first  hearing 
shall  be  had  in  the  District  in  which  the  debtor  has  his 
domicil ;  and  such  petition  may  be  amended  by  inserting 
an  allegation  of  an  act  of  bankruptcy  committed  at  an 
earlier  date  than  that  first  alleged,  if  such  earlier  act  is 
charged  in  either  of  the  other  petitions ;  and  in  case  of 
two  or  more  petitions  against  the  same  firm  in  different 
Courts,  each  having  jurisdiction  of  the  case,  the  petition 
first  filed  shall  be  first  heard,  and  may  be  amended  by 
the  insertion  of  an  allegation  of  an  earlier  act  of  bank- 
ruptcy than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions ;  and  in  either  case,  the 
proceeding  upon  the  other  petitions  may  be  stayed  until 
an  adjudication  is  made  ujion  the  petition  first  heard ; 
and  the  Court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings 
therein  until  the  same  shall  be .  closed.    In  case  two  or 
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more  petitions  for  adjudication  of  bankruptcy  shall  be 
filed  in  diflferent  Districts  by  different  members  of  the 
same  copartnership  for  an  adjudication  of  the  bank- 
ruptcy of  said  copartnership,  the  Court  in  which  the 
petition  is  first  filed,  having  jurisdiction,  shall  take  and 
retain  jurisdiction  over  all  proceedings  in  such  bank- 
ruptcy until  the  same  shall  be  closed ;  and  if  such  peti- 
tions shall  be  filed  in  the  same  District,  action  shall  be 
first  had  upon  the  one  first  filed." 

It  is  apparent  that  a  case  like  the  present  was  not  in 
the  actual  contemplation  of  the  persons  who  dictated 
the  phraseology  of  this  36th  section  and  this  XYIth 
General  Order  at  the  time  such  phraseology  was  adopted, 
^.nd  it  must  be  conceded  that,  strictly  and  literally  con- 
strued, section  36  cannot  be  said  to  provide,  in  express 
terms,  for  the  taking  upon  the  warrant  to  be  issued 
against  the  bankrupt  of  any  property  except  the  joint 
stock  and  property  of  the  copartnership  and  **the 
separate  estate  of  each  of  the  partners ; "  or  for  the  keep- 
ing of  sepaYrate  accounts  of  anything  but  the  joint  stock 
or  property  of  the  copartnership  and  of  the  sepa/rate 
estate  of  each  member  thereof ;  or  for  the  appropriation 
of  the  joint  property  of  any  two  of  the  members  of  the 
firm  of  three  partners  who  may  constitute  another  and 
distinct  firm  with  a  separate  and  distinct  joint  estate, 
and  with  separate  and  distinct  copartnership  debts, 
to  the  payment  of  the  firm  debts  of  such  two  copart- 
ners, in  preference  to  the  debts  of  the  other  firm  of  three 
partners,  or  the  individual  debts  of  the  members  of  such 
copartnership.  But  the  express  provisions  of  this  sec- 
tion, as  applicable  to  the  estate  and  debts  of  a  single 
firm,  and  the  separate  property  and  individual  debts  of 
the  members  of  such  firm,  are  only  declaratory  of  the 
acknowledged  principles  of  equity  upon  which  the  Court 
would  marshal  the  assets  in  the  absence  of  such  provis- 
ions, and  this  fact,  as  well  as  the  general  purpose  and 
provisions,  and  the  entire  scope  and  policy  of  the  bank- 
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ruptcy  Act'  shoald  be  considered  in  determining  the 
questions  presented  in  this  case. 

It  is  quite  clear  under  the  11th,  36th  and  other  sec- 
tions of  the  bankruptcy  Act,  that  when  all  the  members 
of  a  firm  petition  for  the  benefit  of  the  Act,  they  are  joint- 
ly and  severally  bound  to  make  in  the  proper  schedules 
the  required  statements  of  all  their  debts  and  creditors, 
whether  such  debts  are  copartnership  or  individual 
debts,  or  debts  due  by  them  jointly  with  other  persons 
not  parties  to  the  petition,  and  also  to  set  forth  in  their 
inventories  the  copartnership  and  individual  property, 
and  also  property  owned  by  either  of  them  jointly  with 
persons  other  than  the  parties  who  are  joint  petitioners. 
(Sec.  11  and  Form  No.  2  annexed  to  General  Orders.) 
The  discharge  to  be  granted  under  a  eopartnership  or 
individual  petition  is  in  form  and  in  law  a  discharge 
from  all  the  debts  of  the  bankrupt  or  bankrupts  (except 
as  specially  excepted  in  the  Act),  and  it  will  hardly  be 
claimed  that  a  discharge  properly  granted  to  a  bankrupt 
upon  his  separate  petition,  would  not  bar  a  debt  against 
him  for  which  he  was  jointly  liable  with  another  not  a 
party  to  the  proceeding.  (Sec.  32.)  By  the  14th  section 
of  the  Act,  the  assignment  is  to  vest  in  the  assignee  **  aU 
the  estate,  real  and  personal,  of  the  bankrupt,"  except, 
&c.,  and  of  course  all  property  owned  by  him  as  a  ten- 
ant in  common  or  a  partner  with  another,  would  pass  to 
the  assignee.  And  other  language  in  the  same  section 
shows  that  such  property  and  all  other  rights  and  inter- 
ests of  the  bankrupt  not  excepted  from  the  operation  of 
the  Act  must  pass  to  the  assignee,  subject,  of  course,  to 
any  legal  or  equitable  liens  which  are  irrevocably  fixed 
thereon.  The  21st  section  seems  to  contemplate  that  a 
bankrupt  may  be  liable  as  maker,  acceptor,  drawer,  or 
indorser,  upon  a  bill  of  exchange,  promissory  note,  or 
other  obligation,  as  a  member  of  two  or  more  firms  carry- 
ing on  separate  and  distinct  trades,  and  having  distinct 
estates  to  be  wound  up  in  bankruptcy,  and  when  such 
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firms  are  composed  in  whole  or  in  part  of  the  same  indi- 
viduals ;  and  also  seems  to  contemplate  that  the  distinct 
estates  of  separate  firms,  composed  in  whole  or  in  part  of 
the  same  individuals,  may  be  wound  up  in  the  same  pro- 
ceeding, and  the  assets  of  the  different  firms  properly 
marshalled  so  as  to  be  applied  to  the  payment  of  the 
debts  of  the  proper  firm. 

Upon  the  best  consideration  I  have  been  able  to  give 
this  case,  I  am  of  the  opinion  that  under  the  proceed- 
ings in  the  Southern  District,  the  assignee  there  ap- 
pointed has  taken  all  the  interests  of  Gharles  and 
Warren  Leland  in  the  firm  property  of  Leland  Brothers, 
which  firm  was  ipso  /(usto  dissolved  by  their  bankruptcy; 
that  a  discharge  properly  granted  to  Simeon,  Warren 
and  Oharles  Leland,  in  those  proceedings,  will  be  avail- 
able to  Gharles  and  Warren  Leland,  in  respect  to  the  in- 
debtedness of  the  firm  of  Leland  Brothers ;  and  that 
the  creditors  of  the  copartnership  of  Leland  Brothers 
are  entitled  to  a  preference  over  other  creditors  of 
Warren  and  Gharles  Leland,  or  either  of  them,  so  far 
as  the  property  and  estate  of  Leland  Brothers  will  pay 
the  same ;  and  that  such  preference  will  necessarily  be 
secured  to  them  under  the  proceedings  against  the  three 
Lelands  in  the  Southern  District.  Under  these  conclu- 
sions I  think  it  improper  to  proceed  to  an  adjudication 
in  this  case,  while  such  proceedings  in  the  Southern  Dis- 
trict are  still  pending. 

In  England  it  appears  to  be  settled  that  a  joint  and  a 
separate  commission  in  bankruptcy  cannot  subsist  at 
the  same  time  {JEden  on  Bankruptcy^  61),  and  the  bank- 
ruptcy Gourt  there  exercises  a  discretion  of  superseding 
or  suspending  the  separate  commission  and  permitting 
the  estate  to  be  administered  under  the  joint  commis- 
sion ;  by  which  means,  it  is  said,  great  expense  is  saved, 
and  the  joint  effects  are  disposed  of  to  better  advantage. 
{Eden  on  Bankruptcy ^  61 ;  ex  parte  Hardcastle,  1  Cox^ 
397.) 
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There  are  several  American  eases  and  authorities 
which  seem  to  have  some  slight  bearing  upon  the  ques- 
tions presented  in  this  case,  but  I  have  not  time  to  state 
them  in  detail.  The  Case  of  Ayer  v.  Brastow  (5  Boston 
Jjaw  Bep.  498),  and  authorities  there  cited ;  the  case  of 
Abbe  (2  Bankruptcy  Register ^  26 ;  Story  on  Partnership^. 
sec.  313  and  sees.  374  to  409) ;  the  case  of  Grady  (3  Bank- 
ruptcy Register  J  54) ;  the  case  of  Beal  (2  Bankruptcy  Regis- 
ter^ 178),  and  doubtless  many  others,  may  deserve  a  more 
careful  and  deliberate  consideration  than  I  am  at  present 
able  to  bestow  upon  them.  See,  also,  CoUier  on  Partner^ 
shi])^  Book  4,  chap.  2,  sec.  3. 

It  was  strongly  urged  upon  the  argument,  that  there 
should  be  an  adjudication  in  this  case,  because  the  cred- 
itors of  Leland  Brothers  could  not  participate  in  the 
selection  of  an  assignee  in  the  Southern  District,  and 
that  they  should  not  be  deprived  of  the  right  to  partici- 
pate in  the  choice  of  the  assignee  who  is  to  administer 
such  joint  estate.  So  far  as  it  is  well  founded,  this  ob- 
jection, or  a  similar  one,  exists  in  every  case  of  bank- 
ruptcy proceedings  by  or  against  two  or  more  persons 
as  partners,  where  the  members  of  the  firm  have  sepa- 
rate estates  and  owe  individual  debts  ;  for  the  separate 
creditors  of  the  individual  members  of  the  firm  are  in 
that  case  excluded  from  any  participation  in  the  selec- 
tion of  an  assignee  by  the  express  provisions  of  the  bank- 
ruptcy Act.  But,  although  so  excluded,  they  and  the 
creditors  of  Leland  Brothers,  in  the  case  pending  in  New 
York,  may  apply  for  the  removal  of  an  improper  as- 
signee ;  and  as  the  selection  of  an  assignee  is  in  all  cases 
subject  to  the  approval  of  the  District  Judge,  creditors 
who  cannot  vote  on  the  selection  of  the  assignee  may, 
nevertheless,  on  showing  cause  against  it,  prevent  the 
confirmation  of  an  improper  selection,  as  well  as  apply, 
after  confirmation,  for  the  removal  of  an  assignee.  Be- 
sides, the  power  of  the  Oourt  to  appoint  an  additional 
assignee  in  all  cases  enables  it  to  protect  the  interests 
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of  the  different  classes  of  creditors  whenever  there  is 
the  slightest  reason  to  suspect  that  an  assignee  chosen 
by  creditors,  or  appointed  by  a  register,  will  not  regard 
with  equal  favor  the  rights  of  all  the  creditors  of  the 
bankrupts. 


For  creditors,  S.  B.  Pike^  Jr. 
For  bankrupts,  Charge  Chrham. 


^outfjern  gistrict  nf  |[efco  gflorh. 
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Collision  in  East  River. — Stxamers  Mxetino. — Lookout. — Speed. 

The  Bteamer  N.  was  going  up  the  East  riyer,  about  the  middle  of  it,  at  a  speed  of 
eight  or  nine  miles  an  hour.  A  bark  ia  tow  of  a  tog  was  coming  down  tha 
riyer  on  the  starboard  hand  of  the  N.,  haying  passed  the  propeller  J.  R.,  which 
was  also  coming  down  the  riyer,  at  a  speed  of  about  four  miles  an  hoar,  towing  a 
mad  scow  fiutened  on  the  starboard  side  of  the  J.  R.,  and  projecting  ahead  of 
her.  The  bark  and  tug  had  passed  on  the  starboard  side  of  the  J.  R./and  then 
drawn  in  ahead  of  her.  A  lighter  was  also  crossing  the  riyer  ahead  of  the  J.  R. 
from  starboard  to  port,  and,  to  allow  her  to  g^  by  clear,  the  helm  of  the  latter 
was  pnt  a  little  to  port  and  then  steadied.  As  the  yessels  were  in  this  position, 
neither  the  N.  nor  the  J.  R.  conld  be  seen  from  each  other,  bnt  the  pilot  of  the 
N.  had  preyiously  seen  the  escape  steam  from  the  J.  K.  As  the  bark  and  tug 
reached  the  bend  in  the  riyer  at  Fnlton  ferry,  Brooklyn,  they  sheered  to  port» 
and  this  moyement  drew  them  out  from  between  the  N.  and  the  J.  R.,  which 
became  then  yisible  to  each  other.  As  soon  as  the  N.  was  seen,  the  J.  R.  stopped 
and  backed,  which  swung  the  head  of  the  mud  scow  to  port.  The  N.  blew  two 
whistles,  and  also  stopped  and  backed  her  engine,  but  had  not  time  to  stop  her 
headway,  and  her  starboard  eide  struck  the  starboard  corner  of  the  mud  scow, 
and  the  N.  yery  soon  sank : 
Bt.  Vol.  V.— 12 
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Bddf  That  the  J.  R.  was  not  in  fault  in  her  rate  of  speed,  or  in  not  sooner  seeing 
the  N.,  or  in  her  nayigation ; 

That  the  N.  was  in  fault  In  keeping  up  too  great  a  rate  of  speed  when  the  river 
was  full  of  vessels  ahead  of  her,  and  in  not  stopping  and  reversing  as  soon  as 
she  should  have  done,  and  that  she  alone  was  responsible  for  the  collision. 

Blatghfobd,  J.  This  is  a  libel  filed  by  the  owners 
of  the  steamboat  Korwalk,  to  recover  for  the  damages 
caused  by  the  sinking  of  that  vessel  through  a  collision 
T^hich  took  place  between  her  and  a  scow  in  tow  of  the 
propeller  James  Boy,  on  the  25th  of  May,  1869,  in  the 
East  river,  about  the  middle  thereof,  just  below  the 
Brooklyn  slip  of  the  Fulton  ferry,  about  half  past  ten 
o'clock  in  the  morning. 

The  libel  was  sworn  to  seven  days  after  the  collision, 
by  George  W.  Wilson,  one  of  the  libellants,  who  was  the 
master  of  the  Korwalk,  and  was  on  board  of  her  at  the 
time  of  the  collision,  and  saw  it,  and  has  been  a  witness 
on  the  trial.  The  Korwalk  was,  at  the  time,  bound  up  the 
East  river,  having  come  from  the  Korth  river,  and  was 
intending  to  land  at  the  foot  of  Twenty-third  street. 
East  river,  to  take  on  passengers  for  an  excursion.  The 
James  Boy  had  in  tow  one  scow,  loaded  with  mud.  The 
scow  was  on  the  starboard  side  of  the  James  Boy,  her 
bow  projecting  somewhat  ahead  of  the  bow  of  the  James 
Boy.  They  were  bound  from  the  Navy  Yard,  down  the 
Bast  river,  to  the  flats  on  the  New  Jersey  shore,  below 
Bedlow's  island.  The  extreme  forward  starboard  comer 
of  the  scow  struck  the  starboard  side  of  the  Norwalk, 
from  twenty-five  to  thirty  feet  aft  of  the  stem  of  the 
Korwalk,  and  made  a  large  hole  in  her,  and  she  soon 
sank. 

The  libel  states,  that,  as  the  Norwalk  was  proceeding 
up  the  East  river,  there  was,  to  the  east  of  her,  that  is 
up  the  river,  a  ship  being  towed  on  a  hawser,  coming 
down  the  river  in  an  almost  opposite  direction,  and  on  a 
course  that  would  pass  to  the  right  of  the  Norwalk; 
that,  astern  of  such  ship,  and  still  more  to  the  right  of 
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the  INorwalk,  was  the  James  Boy,  with  her  tow,  on  a 
•coorse  which  would  have  carried  them  to  the  right  of 
such  ship ;  that  the  James  Boy  was  ^oing  at  ^  greater 
rate  of  speed  than  such  ship,  and  overhauled  her ;  that, 
SA  the  vessels  so  stood,  the  ship  and  the  tug  towing  her 
would  pass  on  the  Korwalk's  right,  and  the  James  Boy 
and  her  tow  still  further  away  on  the  right ;  that,  in  this 
XK)sition,  the  ship  shut  the  James  Boy  and  her  tow  out  of 
view  from  the  Norwalk ;  that  the  INorwalk  proceeded  on 
until  the  ship  permitted  a  view  of  the  James  Boy  and 
her  tow,  when  it  was  found,  by  those  on  the  Norwalk, 
that  the  James  Boy,  without  warning,  without  necessity 
and  without  any  means  of  knowledge  on  the  part  of  the 
Korwalk,  had  changed  her  course  and  was  coming  across 
the  ship's  track  astern  of  her  and  on  to  the  course  of  the 
Norwalk ;  that,  as  soon  as  possible,  the  wheels  of  the 
Norwalk  were  stopped  and  backed,  and  two  whistles 
blown  to  the  James  Boy,  indicating  that  the  Norwalk 
could  not  go  to  her  own  right ;  that  such  was  the  fact ; 
and  that  the  tug  came  on  on  such  changed  course,  and 
ran  into  the  Norwalk,  sinking  her.  The  libel  charges 
fault  on  the  James  Boy :  (1.)  In  not  keeping  a  proper 
lookout;  (2.)  In  not  stopping  and  backing  in  time; 
(3.)  In  -changing  her  course  improperly ;  (4.)  In  not  in 
time  taking  steps  to  avoid  the  collision. 

The  answer  alleges,  that  the  James  Boy  was  coming 
down  the  river  slowly,  about  astern  of  a  bark  (which  is 
the  vessel  the  libel  speaks  of  as  a  ship) ;  that  there  was 
also  ahead  of  the  James  Boy  a  lighter  going  down,  and 
working  over  towards  the  Brooklyn  shore ;  that,  as  the 
James  Boy  came  near  to  the  lighter  it  became  necessary 
to  avoid  her ;  that,  accordingly,  the  helm  of  the  James 
Boy  was  slightly  eased  up,  and  her  course  was  changed 
just  enough  to  enable  her  to  pass  under  the  stern  of  the 
lighter  without  hitting  the  lighter ;  that  her  helm  was 
then  steadied  as  before ;  that,  about  the  same  time  or 
just  before,  the  bark  and  the  tug  towing  her  changed 
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their  course  more  to  the  southward  (that  is,  towards  the- 
Brooklyn  shore),  and  they  and  the  lighter  thus  passing 
out  from  being  directly  ahead  of  the  James  Boy,  dis* 
closed  to  those  on  board  of  her  the  If  orwalk,  which  had 
till  then  been  completely  hidden  by  the  bark  and  th& 
lighter ;  that  the  Norwalk  was  coming  up  the  river  at 
too  rapid  a  rate,  and  was  without  a  proper  lookout,  and 
did  not  see  the  James  Boy  as  soon  as  she  should  have 
done,  and  no  proper  effort  was  made  on  board  of  her  to 
change  her  course  or  to  stop  her  headway,  but,  instead 
of  stopping  or  sheering  to  the  left,  as  she  could  and 
should  have  done,  she  kept  straight  on  until  she  struck 
the  starboard  corner  of  the  mud  scow ;  that  the  Korwalk 
was  seen  as  soon  as  she  could  be  seen  from  the  James 
Boy,  and  the  engine  of  the  James  Boy  was  at  once 
stopped  and  backed,  whereby  her  head  and  that  of  the 
scow  were  swung  to  port,  in  order,  if  possible,  to  avoid 
the  Norwalk,  and  she  was  backed  so  long  before  the  col- 
lision, that,  at  the  time  of  the  blow,  she  and  the  scow 
were  dead  in  the  water,  while  the  Norwalk  was  still  mak* 
ing  rapid  progress  through  it ;  and  that  the  collision  wa» 
occasioned  by  no  fault  on  the  part  of  the  James  Boy, 
but  by  the  fault  of  the  Norwalk :  (1.)  In  running  at  too 
great  a  speed  and  too  close  to  the  bark  and  the  lighter, 
and  to  the  James  Boy  and  the  scow ;  (2.)  In  not  keeping 
a  proper  lookout ;  (3,)  In  not  sheering  to  port ;  (4.)  In 
not  soon  enough  stopping  and  backing. 

The  case  made  by  the  libel  is  wholly  disproved  by  the 
evidence.  The  theory  of  the  libel  is,  that  the  James 
Boy,  going  at  a  greater  speed  than  the  bark  and  over- 
hauling her,  was  upon  a  course  which  would  have  carried 
her  safely  between  the  bark  and  the  Brooklyn  shore,  the 
Norwalk  being  between  the  bark  and  the  New  York 
shore,  when  the  James  Boy  suddenly  changed  her  course 
by  porting  her  helm,  and  crossed  the  track  of  the  bark, 
and  threw  herself  in  the  way  of  the  Norwalk,  she  being 
hidden  by  the  bark  from  being  seen  by  the  Norwalk, 
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rmtil  she  suddenly  came  out  from  under  the  stem  of  the 
bark.  It  is  conclusively  proved,  not  only  that  the  James 
£oy  was  not  going  at  a  greater  speed  than  the  bark,  and 
was  not  overhauling  her,  but  that  the  bark,  from  having 
been  astern  of  the  James  Boy,  had  passed  the  James 
I^oy,  by  going  faster  than  the  James  Boy  in  the  same 
'  direction,  and  by  going  between  the  James  Boy  and  the 
iN'ew  York  shore.  It  is  also  proved  satisfactorily,  that 
the  James  Boy  did  not  change  her  course  to  any  sub- 
istantial  extent.  She  went  down  all  the  way  on  a  star- 
board helm,  inclining  her  head  towards  the  Brooklyn 
shore,  while  the  bark  was  passing  by  on  her  starboard 
side.  After  the  bark  had  got  by  so  as  to  allow  of  such  a 
movement,  the  bark  and  the  tug  towing  the  bark  were 
•sheered,  by  starboarding,  so  as  to  bring  them  from  being 
on  the  starboard  hand  of  the  James  Boy  to  being  ahead 
of  her.  As  the  James  Boy  and  the  bark  and  the  tug 
towing  the  bark  were  going  in  the  same  direction,  and 
the  Norwalk  was  going  in  an  opposite  direction,  and  had 
<;ome  from  the  North  river,  and  was  nearer  to  the  New 
York  shore  than  the  bark  and  the  tug  towing  her  were, 
and  the  James  Boy  was  dropping  astern  of  the  bark,  and 
was  going  slowly,  the  line  of  vision  between  the  James 
Boy  and  the  Norwalk  was  intercepted  by  the  bark,  so 
that,  for  some  time,  neither  vessel  was  seen  by  the  other. 
While  the  James  Boy  was  going  down  slowly,  the  Nor- 
walk  was  going  up  at  a  speed  of  eight  or  nine  miles  an 
hour,  double  the  speed  of  the  James  Boy.  The  plead- 
ings of  both  parties  allege,  and  the  evidence  shows,  that 
the  removal  of  the  bark  out  of  the  way  disclosed  to  each 
of  the  vessels — the  Norwalk  and  the  James  Boy — the 
view  of  the  other  one.  There  was  nothing  to  indicate  to 
the  James  Boy  that  the  Norwalk  was  approaching  from 
beyond  the  bark.  On  the  other  hand,  the  pilot  of  the 
Norwalk  testifies  that  he  saw  the  steam  from  the  James 
Boy  beyond  the  bark  before  he  saw  the  James  Boy  her- 
self.   The  James  Boy  was  a  high-pressure  propeller,  dis- 


182  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steam  Propeller  Jimes  Roy. 

charging  her  exhaust  steam  by  pnffs  into  the  air.  The^ 
Korwalk  was  a  side-wheel  low-pressure  boat,  condensing^ 
her  exhaust  steam.  The  James  Boy  proceeded  witk 
proper  speed  and  with  due  care  and  caution,  not  sub- 
stantially changing  her  course  until  the  starboarding  of 
the  bark,  combined  with  the  greater  speed  of  the  bark, 
disclosed  to  the  James  Boy  the  Korwalk  approaching- 
directly  towards  her.  As  soon  as  the  James  Boy  per- 
ceived the  Norwalk,  her  engine  was  stopped  and  re- 
versed. The  effect  of  so  doing  was  such,  that,  before 
the  collision,  the  heads  of  the  James  Boy  and  of  her  tow 
were  swung  to  port.  I  am  unable  to  perceive  that  there 
was  any  fault  on  the  part  of  the  James  Boy,  or  that  she 
is  in  any  manner  responsible  for  the  collision. 

On  the  contrary,  the  evidence  shows  that  the  collision 
was  due  to  fault  on  the  part  of  the  Norwalk.  The  river 
was  full  of  vessels  ahead  of  hej,  and  the  speed  she  main- 
tained in  entering  among  them  was  too  great.  She 
ought  to  have  checked  that  speed  sooner.  She  kept  on, 
unheeding  the  puffs  of  steam  she  saw  from  the  Jame&. 
Boy  beyond  the  bark.  She  did  not  stop  and  reverse  as 
soon  as  she  should  have  done.  She  was  behind  time  and 
was  hastening  to  fulfil  her  employment,  and  hence  her 
reckless  speed.  When  the  James  Boy  came  into  view 
from  the  Norwalk,  the  Iforwalk's  engine  was  slowed, 
stopped  and  reversed ;  but  her  speed  before  was  so  great, 
and  the  James  Boy  was  so  close  at  hand,  that  her  for- 
ward motion  was  not  considerably  diminished  before  the 
collision  took  place. 

The  libel  must  be  dismissed,  with  costs.* 

Beebe^  Donolme  <&  Cooke,  for  the  libellants. 
Benedict  i&  Benedicty  for  the  claimants. 


*  This  deddon  was  affirmed  by  the  Circuit  Courts  on  appeal,  in  August,  1878^ 
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IN   THE   MATTBE  OF  WILLIAM  B.   MoGRATK 
AND  GEORGE  B.  HUNT,  BANKRUPTS. 

Bbnt  07  Prxmisxs  whils  in  Posssbbion  of  Marshal* 

At  the  oommenoement  of  the  bankruptcy  proceedioge,  the  bankruptB  were  occupy- 
ing premises  onder  a  lease.  The  marshal,  under  the  warrant,  took  possession  of 
the  bankrupt's  goods  on  such  premises,  and  they  remained  there  in  possession 
of  the  marshal  till  the  appointment  of  the  assignee: 

Sdd,  That,  on  the  facts  of  the  case,  the  owner  of  the  premises  was  not  entitled  to 
be  paid  out  of  the  fund,  for  such  occupation. 

The  bankrupts  in  this  case  were  occupying  premises 
under  a  lease^  at  the  time  of  their  bankruptcy.  When 
the  warrant  was  issued  to  the  marshal,  he  took  posses- 
sion, on  October  15th,  1870,  of  the  bankrupt's  premises 
and  goods,  and  remained  in  possession  till  December 
13th,  when  he  surrendered  them  to  the  assignee,  who  re- 
moved the  goods  from  the  premises,  and  gave  up  posses- 
sion of  the  premises  on  the  1st  of  January,  1871.  The 
landlord  thereupon  applied  to  the  register  for  an  order 
that  a  reasonable  sum  be  allowed  to  him  for  the  rent 
of  the  premises  during  that  period.  The  testimony  of 
the  landlord  was  as  follows ;  "  Prom  the  1st  of  January, 
1871, 1  let  the  premises  at  the  rent  of  $3,500  a  year.  If 
I  had  had  possession  before,  I  could  have  rented  the 
premises.  An  offer  of  $3,000  rent  was  made  before  the 
assignee  was  appointed.  If  I  had  had  possession  of  the 
premises  on  the  15th  of  October,  I  have  no  doubt  I  could 
have  rented  them  for  $3,000  within  a  week.  I  understand 
the  goods  were,  very  soon  after  the  15th  of  October, 
placed  in  four  or  five  boxes.  These  boxes,  with  a  little 
furniture,  was  all  that  was  in  the  premises.  They  were 
kept  by  the  marshal  to  'store  these  boxes  and  furniture 
in,  up  to  the  time  the  assignee  took  possession.    At  that 
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time  I  had  let  the  premises  at  $3,500,  possession  to  be 
taken  on  the  1st  of  January.  The  possession  of  the  as- 
signee, therefore,  from  the  13th  of  December  to  the  1st 
of  January,  did  no  harm,  so  far  as  rent  is  concerned. 
Had  application  been  made  to  me  when  the  marshal  took 
possession,  to  store  these  boxes  and  furniture  elsewhere, 
I  should  at  once  have  stored  them  for  a  nominal  sum,  or, 
perhaps,  for  nothing,  for  the  sake  of  getting  possession 
of  the  premises  and  letting  them  to  other  parties/' 

The  register  was  of  the  opinion  that,  on  the  forego- 
ing testimony,  the  claim  could  not  be  allowed  as  a  charge 
against  the  estate,  but  certified  the  question  to  the 
Court. 

Blatohford,  J.  The  register  is  correct  in  his  con- 
clusion. On  the  testimony,  the  landlord  ought  to  have 
applied  to  this  Court  immediately  after  the  marshal 
took  possession  of  the  goods  and  premises,  to  have  the 
goods  and  furniture  removed  and  the  premises  vacated 
by  the  marshal.  Such  motion  would  have  been  granted. 
If  he  had  an  opportunity  to  rent  the  premises,  he  should 
so  have  represented  to  this  Court. 


JUNE,  1871. 

JOHN  SEDGWICK,  ASSIGNEE  IN  BANKEUPTCY 
OF  JAMES  K.  PLACE  AND  JAMES  D,  SPAEK- 
MAN  V.  JAMES  K.  PLACE,  et  al. 

Setting  aside  Conveyance. — ^Voluntary  Conveyance  by  a  Solvent 

Grantor. 

A  oonvejance  by  a  man  to  another  who  subsequently  conveys  to  the  wife  of  the 
first  grantor,  cannot  be  set  aside  as  being  fraudulent  and  void  under  the  statute 
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of  New  York  (2  Rev.  Stat.  137,  §  1),  if,  at  the  time  of  such  conyeyance,  the 
gnoitor  was  solveDt  and  had  no  intention  of  defrauding  his  creditors,  where  the 
application  to  set  it  aside  is  made  in  behalf  of  subsequent  creditors. 

This  was  a  suit  brought  by  an  assignee  in  bankruptcy 
to  set  aside,  as  void,  various  conveyances  made  by  the 
bankrupts.  Among  the  property  so  sought  to  be  recov- 
ered was  a  house  in  the  Fifth  avenue,  in  the  city  of  Kew 
York,  with  the  furniture,  held  by  the  wife  of  one  of  the 
bankrupts. 

F.  N.  BangSy  for  the  plaintiff. 

-E.  If.  Owmy  r.  (7.  r.  BucUey  and  J.  K.  Haywa/rd^  for 
the  defendants. 

Blatchfobd,  J.  The  reargument  of  this  case  as  re- 
spects the  Fifth  avenue  property,  and  the  furniture 
therein  and  the  proceeds  thereof,  has  only  served  to 
confirm  the  conclusion  at  which  I  arrived  on  the  first 
argument,  that  the  plaintiff  is  not  entitled  to  a  decree, 
as  prayed  for,  as  respects  such  property,  furniture  and 
proceeds. 

The  plaintiff  claims  that  the  settlement  made  by 
James  K.  Place,  on  his  wife,  of  the  Fifth  avenue  prop- 
erty, should  be  set  aside  as  fraudulent  and  void,  because 
made  with  an  intent  to  hinder,  delay  and  defraud  the 
creditors  of  James  K.  Place.  The  settlement  was  a  vol- 
untary one,  made  in  consideration  only  of  the  marriage 
relation.  The  plaintiff,  as  assignee  in  bankruptcy  of 
James  K.  Place,  is  vested,  by  virtue  of  the  14th  section 
of  the  bankruptcy  Act,  with  all  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors. 

It  was  decided  by  the  Supreme  Court  of  the  United 
States,  in  1823  (Sexton  v.  Wheaton,  8  Wheaton,  229),  that 
a  voluntary  settlement  in  favor  of  a  wife  cannot  be  im- 
peached by  subsequent  creditors  merely  because  it  was 
voluntary. 
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In  Hiode's  Lessee  v.  Longworth  (11  Whealon,  199),  in 
1826,  the  doctrine  was  laid  down,  that  the  mere  fact  that 
a  grantor,  who  makes  a  deed  to  a  child  in  consideration 
of  affection,  ia  in  debt  to  a  small  amount,  will  not  make 
snch  deed  fraadulent  as  against  creditors,  if  it  be  shown 
that  the  grantor  was  in  prosperous  circumstances  and 
nnembacraesed,  that  the  gift  to  the  child  was  a  reason- 
able provision  according  to  his  state  and  condition  in 
life,  and  that  enough  was  left  for  the  payment  of  the 
debts  of  the  grantor.  This  doctrine  was  approved  by 
the  Court  of  Appeals  of  New  York,  in  1851,  in  Carpen- 
ter V.  Eoe  {10  NewYorh,  227),  and,  in  1862,  in  Babcock  v. 
Eckler  (24  New  York,  623).  The  case  last  cited  also 
says,  that  subsequent  indebtedness  cannot  be  invoked 
tp  make  that  frandalent  which  was  honest  and  free 
from  impeachment  at  the  time. 

In  Van  Wyck  v.  Seward  (6  Paige,  62),  in  1836,  Chan- 
cellor Walworth  said:  "I  presume  it  cannot  be  seri- 
ously urged,  that,  where  a  parent  makes  an  advancement 
to  his  child,  honestly  and  fairly  retaining  in  his  own 
hands,  at  the  same  time,  property  sufficient  to  pay  all 
his  debts,  such  child  will  be  bound  to  refund  the  ad- 
vancement, for  the  benefit  of  creditors,  if  it  afterwards 
happens  that  the  parent,  either  by  misfortune  or  frauds 
does  not  actually  pay  all  his  debts  which  existed  at  the 
time  of  the  advancement." 

In  Bank  of  the  United  States  e.  Housman,  6  Paige^ 

526),  in  1837,  the  same  Judge  said  that  it  was  the  settled 

law  of  New  York,  that  a  voluntary  conveyance  was  not 

jwr  se  frandalent,  even  as  against  creditors  to  whom  the 

■tor  was  indebted  at  the  date  of  the  deed. 

n  Erazer  v.  Western  (1  Barbour's  Ch.  B.  220),  in 

),  the  same  Judge  says  :    "  The  law  sanctions  a  conr 

moe  founded  upon  the  consideration  of  blood  or  of 

riage  merely.    The  legal  presumption,  therefore,  is, 

snch  a  conveyance  is  valid,  and  not  a  fraud  upon  the 

ts  of  any  one." 
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In  Parish  v.  Murphree  (13  Howard^  92),  in  1851,  the 
result  of  the  cases  in  regard  to  the  statute  of  13  EUza^ 
hethj  rendering  void  conveyances  made  with  intent  to  de- 
lay, hinder  or  defraud  creditors,  is  well  summed  up  by 
the  Court  in  these  words :  *^The  various  constructions 
which  have  been  given  to  the  statutes  of  frauds  by  the 
€k>urts  of  England  and  of  this  country,  would  seem  to 
have  been  influenced,  to  some  extent,  from  an  attempt 
to  give  a  literal  application  of  the  words  of  the  statute 
instead  of  its  intent.  ISo  provision  can  be  drawn  so  as 
to  define  minutely  the  circumstances  under  which  fraud 
may  be  committed.  If  an  individual,  being  in  debt> 
shall  make  a  voluntary  conveyance  of  his  entire  prop- 
erty, it  would  be  a  clear  case  of  fraud ;  but  this  rule 
would  not  apply  if  such  a  conveyance  be  made  by  a  per- 
son free  from  all  embarrassments,  and  without  reference 
to  future  responsibilities.  But,  between  these  extremes 
numberless  cases  arise,  under  facts  and  circumstances 
which  must  be  minutely  examined,  to  ascertain  their 
true  character.  To  hold  that  a  settlement  of  a  small 
amount,  by  an  individual  in  independent  circumstances, 
and  which,  if  known  to  the  public,  would  not  affect  his 
credit,  is  fraudulent,  would  be  a  perversion  of  the  stat- 
ute. It  did  not  intend  thus  to  disturb  the  ordinary  and 
safe  transactions  in  society,  made  in  good  faith,  and 
which  at  the  time  subjected  the  creditors  to  no  hazard. 
The  statute  designed  to  prohibit  frauds,  by  protecting 
the  rights  of  creditors.  If  the  facts  and  circumstances 
show  clearly  a  fraudulent  intent,  the  conveyance  is  void 
against  all  creditors,  past  or  future.  Where  a  voluntary 
conveyance  is  made  by  an  individual  free  from  debt, 
with  a  purpose  of  committing  a  fraud  on  future  cred- 
itors, it  is  void,  under  the  statute.  And  if  a  settlement 
be  made  without  any  fraudulent  intent,  yet  if  the 
amount  thus  conveyed  impaired  the  means  of  the 
grantor  so  as  to  hinder  or  delay  his  creditors,  it  is,  as  ta 
them,  void.'* 
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These  were  the  generally  accepted  doctrines  in 
xegard  to  voluntary  settlements  until  the  decision  of 
Lord  Chancellor  Westbury,  in  1864,  in  the  case  of 
Spirett  V.  Willows  (3  De  Oez,  Jones  db  Smithy  293,  and  11 
Jurist^  new  series^  part  1,  70).  In  that  case  it  is  said : 
''  The  plaintiff  sues,  as  a  creditor,  to  set  aside  a  voluntary 
settlement  or  deed  .of  gift  made  by  the  defendant,  his 
debtor.  Th^  plaintiff's  debt  was  contracted  before  the 
time  of  making  the  settlement.  He  has  since  recovered 
Judgment  at  law,  and  the  debtor  has  become  bankrupt. 
The  plaintiff  complains,  in  the  words  of  the  statute  of 
Elizabeth,  that  his  judgment  and  execution  are  hindered, 
delayed  and  defrauded  by  the  conveyance  of  the  goods 
^nd  chattels  of  his  debtor,  made  by  this  voluntary  set- 
tlement. The  defence  is,  that,  at  the  time  of  making 
the  settlement,  the  debtor  reserved  and  had  property 
enough  to  pay  the  plaintiff  and  all  his  other  creditors  in 
full,  and  that  the  settlement,  therefore,  is  not  fraudu- 
lent, because  the  debtor  remained  solvent  after  he  had 
made  it.  There  is  some  inconsistency  in  the  decided 
cases  on  the  subject  of  conveyances  in  fraud  of  cred- 
itors, but  I  think  the  following  conclusions  are  well 
founded :  If  the  debt  of  the  creditor  by  whom  the  vol- 
untary settlement  is  impeached,  existed  at  the  date  of 
the  settlement,  and  it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by  the  existence  of  the 
settlement,  it  is  immaterial  whether  the  debtor  was  or 
was  not  solvent  aft^r  making  the  settlement.  But,  if  a 
voluntary  settlement  or  deed  of  gift  be  impeached  by 
subsequent  creditors,  whose  debts  had  not  been  con- 
tracted at  the  date  of  the  settlement,  then  it  is  neces- 
j^ary  to*  show  either  that  the  settlor  made  the  settlement 
with  express  intent  to  delay,  hinder  or  defraud  cred- 
itors, or  that,  after  the  settlement,  the  settlor  had  no 
sufficient  means  or  reasonable  expectation  of  being  able 
to  pay  his  then  existing  debts,  that  is  to  say,  was  re- 
duced to  a  state  of  insolvency,  in  which  case  the  law 
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infers  that  the  settlement  was  made  with  intent  to  delay, 
hinder  or  defraud  creditors,  and  is,  therefore,  fraudu- 
lent and  void.  It  is  obvious,  that  the  fact  of  a  volun- 
tary settlor  retaining  money  enough  to  pay  the  debts 
which  he  owes  at  the  time  of  making  the  settlement, 
but  not  actually  paying  them,  cannot  give  a  different 
character  to  the  settlement,  or  take  it  out  of  the  stat- 
ute. It  still  remains  a  voluntary  alienation,  or  deed  of 
gift,  whereby,  in  the  event,  the  remedies  of  creditors 
are  delayed,  hindered  or  defrauded.  I  am,  therefore,  of 
opinion,  that  this  settlement  is  void,  as  against  the 
plaintiff/'  This  case  of  Spirett  v.  Willows. came  un- 
der consideration  in  the  case  of  Freeman  v.  Pope,  in 
1869  {Law  Bep.  9  Eq.  Cases^  206).  In  that  case,  a  sub- 
sequent creditor  of  the  settlor's  brought  the  suit,  to  set 
aside,  as  fraudulent  and  void,  under  the  statute  of 
13  Elizabeth^  as  against  the  creditors  of  the  settlor,  a 
settlement  of  a  policy  of  life  insurance  made  by  the  set- 
tlor ui>on  his  goddaughter,  in  consideration  of  affection. 
Vice-Ohancellor  James  says :  "  Were  this  case  absolutely 
free  from  authority,  I  should  have  thonght  that  the 
question  I  had  to  put  to  myself  under  the  statute,  was, 
in  the  words  of  the  statute,  whether  there  was  actually 
£^ny  intention,  by  this  settlement,  on  the  part  of  the 
settlor,  to  defeat,  hinder  or  delay  his  creditors.  If  I 
were  a  special  juryman  to  whom  such  a  question  were 
put  to  me  by  the  judge,  I  should,  upon  the  facts  of  this 
case,  come  to  the  conclusion,  that  this  gentleman  had 
no  such  intention  whatever.  I  am  satisfied  that  he  had 
not  any  idea  whatever  of  defrauding  or  cheating  his 
creditors  by  making  that  settlement,  in  favor  of  his  god- 
daughter, of  the  policy  of  assurance."  He  then  says 
that  he  considers  himself  bound  by  the  decision  of  Lord 
Westbury  in  Spirett  v.  Willows,  though  he  cannot  follow 
the  reasoning.  He  then  quotes  the  material  parts  of 
the  judgment  of  Lord  Westbury,  as  above  cited,  and 
comments  upon  them  thus :  *'  That  is  to  say,  it  is  imma- 
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terial  whether  the  debtor  had  any  intention  whatever  of 
defeating  his  creditors  ;  but  if,  in  the  result,  from  some 
accident,  a  small  debt  remained  unpaid  for  some  years, 
and,  by  reason  of  a  voluntary  settlement  and  subsequent 
insolvency  of  the  debtor,  the  creditor  was  delayed  in  the 
payment  of  his  debt,  then,  however  honest  the  settle- 
ment was,  however  solvent  the  settlor  was  at  the  time,  if 
at  the  time  he  had  100,0001.  and  put  lOOL  in  the  settle- 
ment, and  a  creditor  for  say  101.  happened  to  be  unpaid 
in  consequence  of  the  settlor  losing  his  money  in  the  in- 
terval, that  would  be  quite  sufficient  to  set  aside  the  vol- 
untary settlement.  That  is  the  decision  of  Lord  West- 
bury.  I  am  bound  by  that  decision,  and,  therefore, 
although  bound  to  express  my  extrajudicial  opinion,  that 
this  gentleman,  having  regard  to  his  income  and  his 
means,  had  no  intention  whatever  to  cheat  his  creditors 
s,t  that  time,  I  must  judicially  declare  this  settlement  to 
be  fraudulent  and  void  as  against  his  creditors."  This 
case  of  Freeman  v.  Pope  was  appealed,  and  was  heard  on 
appeal  before  Lord  Chancellor  Hatherley  and  Lord  Jus- 
tice GiflFard,  in  1870  {La/w  Bep.  5  Ch.  App.  538).  The 
Lord  Chancellor,  in  his  judgment,  after  holding,  that,  if 
the  necessary  effect  of  an  instrument  is  to  defeat,  hinder 
or  delay  creditors,  that  necessary  effect  must  be  consid- 
ered as  evidencing  the  intention  to  do  so,  whatever  view 
may  be  taken  as  to  what  was  actually  passing  in  the 
mind  of  the  maker  of  the  instrument^  says,  that,  in  the 
case  of  Spirett  v.  Willows,  there  was  direct  and  positive 
evidence  of  an  intention  to  defraud,  independently  of 
the  consequences  which  followed,  or  which  might  have 
been  expected  to  follow,  from  the  act.  He  adds :  ^*  But, 
it  is  established  by  the  authorities,  that,  in  the  absence 
of  any  such  direct  proof  of  intention,  if  a  person  owing 
debts  makes  a  settlement  which  subtracts,  from  the 
property  which  is  the  proper  fund  for  the  payment  of 
those  debts,  an  amount  without  which  the  debts  cannot 
be  paid,  then,  since  it  is  the  necessary  consequence  of 
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the  settlement  (supposing  it  effectual),  that  some  cred- 
itors must  remain  unpaid,  it  would  be  the  duty  of  the 
judge  to  direct  the  jury  that  they  must  infer  the  intent 
of  the  settlor  to  have  been  to  defeat  or  delay  his  cred- 
itors, and  that  the  case  is  within  the  statute.''    He  then 
refers  to  what  he  speaks  of  as  the  dicta  of  Lord  West- 
bury  in  the  case  of  Spirett  t?.  Willows,  and  especially 
I>oints  out  the  following  remark  of  Lord  Westbury's  as 
a  dictum :  *'  If  the  debt  of  the  creditor  by  whom  the  vol- 
untary settlement  is  impeached  existed  at  the  date  of 
the  settlement,  and  it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by  the  existence  of  the 
settlement,  it  is  immaterial  whether  the  debtor  was  or 
was  not  solvent  after  making  the  settlement."    In  re- 
gard to  this  dictum  he  says :  '*  This  expression  of  opinion  * 
on  the  part  of  the  Lord  Chancellor  was  by  no  means 
necessary  for  the  decision  of  the  case  before  him,  where 
the  settlor  was  guilty  of  a  plain  and  manifest  fraud.    It  is 
expressed  in  very  large  terms,  probably  too  large ;  but  it 
is  unnecessary  to  resort  to  it  in  the  present  case."    He 
then  holds  that  the  decree  of  Vice-chancellor  James  was* 
right,  on  the  ground  that,  irrespective  of  the  question 
whether  there  was  an  actual  intention  to  delay  creditors, 
the  facts  were  such  as  to  show  that  the  necessary  conse- 
quence of  what  was  done  was  to  delay  them.    In  the 
same  case,  Lord  Justice  Giffard  says,  that  the  proposi- 
tions laid  down  in  Spirett  v.  Willows,  taken  as  abstract 
propositions,  go  too  far  and  beyond  what  the  law  is.    In 
respect  to  voluntary  settlements,  he  says  that  an  intent 
to  defeat  creditor^  may  be  inferred  in  a  variety  of  ways. 
"For instance,  if,  after  deducting  the  property  which  is 
the  subject  of  the  voluntary  settlement,  su£Scient  avail- 
able assets  are  not  left  for  the  payment  of  the  settlor's 
debts,  then  the  law  infers  intent,  and  it  would  be  the 
duty  of  a  judge,  in  leaving  the  case  to  the  jury,  to  tell 
the  jury  that  they  must  presume  that  that  was  the 
intent.    Again,  if,  at  the  date  of  the  settlement,  the 
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person  making  the  settlement  was  not  in  a  position  ac- 
taally  to  pay  his  creditors,  the  law  would  infer  that  he 
intended,  by  making  the  voluntary  settlement,  to  defeat 
and  delay  them/' 

It  is,  therefore,  quite  clear,'  that  nothing  in  the  case  of 
Spirett  V.  Willows  changes  the  settled  view  held  in  En- 
gland and  the  United  States  prior  to  that  case,  as  to  the 
proper  construction  of  the  statute  of  13  EUzabeth. 

The  statute  of  New-York  (2  B.  S.  137,  §  1),  declaring: 
.conveyances  of,  and  charges  upon,  property,  made  with 
the  intent  to  hinder,  delay  or  defraud  creditors,  to  be 
void  as  against  the  persons  so  hindered,  delayed  or  de- 
frauded, is,  in  substance,  the  same,  in  its  provisions,  as 
the  first  section  of  the  statute  of  13  Elizabeth,  ch.  5. 
The  statute  of  New  York  also  contains  the  provision 
(2  It.  8. 137,  §  4),  that  the  question  of  such  fraudulent  in- 
tent shall,  in  all  cases,  be  deemed  a  question  of  fact,  and 
not  of  law,  and  that  no  conveyance  or  charge  shall  be 
adjudged  fraudulent  as  against  creditors  or  purchasers^ 
aolely  on  the  ground  that  it  was  not  founded  on  a  valua- 
ble consideration. 

James  K.  Place,  the  (Settlor,  was,  for  several  years 
prior  to  December  1st,  1865,  in  a  prosperous  business,  in 
the  city  of  New  York,  as  a  member  of  the  mercantile 
house  of  J.  K.  &  E.  B.  Place,  in  which  he  and  Ephraim 
B.  Place  were  the  only  general  partners,  and  James  D* 
Sparkman  was  the  sole  special  partner.  The  copartner- 
ship had,  by  its  terms,  on  the  30th  of  November,  1865» 
some  time  yet  to  run.  In  the  summer  pf  1865,  James  K. 
Place,  being  at  the  time  prosperous  in  business  and  free 
from  embarrassment,  and  abundantly  solvent,  deter- 
mined to  make  a  settlement  on  his  wife,  of  a  house  for  a 
residence.  In  pursuance  of  that  purpose,  he  purchased, 
for  the  sum  of  $5,000,  a  ground-rent  lease  of  a  lot  of  land 
on  the  northwesterly  comer  of  Forty-seventh  street 
and  the  Fifth  avenue,  in  the  city  of  New  York,  in  size 
twenty-five  feet  by  one  hundred  feet.    He  paid  $500  of 
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the  purchase  money  on  the  13th  of  July,  1865,  and  the 
remainder  on  the  18th  of  September,  1865.  The  holder 
of  the  lease  assigned  it  to  James  K.  Place,  by  an  instru- 
ment dated  June  21st,  1865,  and  recorded  September 
19th,  1865-  Place  immediately  commenced  the  erection 
of  a  house  on  the  lot,  making,  for  the  purpose,  prior  to  the 
2d  of  November,  1865,  written  contracts  with  various 
persons  to  do  various  parts  of  the  work  and  furnish  the 
materials  therefor,  payments  for  the  work  and  materials 
to  be  made  by  instalments,  as  the  work  progressed  to 
defined  points.  The  house  was  completed  about  Sep- 
tember, 1866.  The  afSxing  of  materials  and  of  the  re- 
sults of  labor  to  the  premises,  in  the  shape  of  the  house, 
kept  ahead  of  the  payments  made  therefor  by  James  K. 
Place,  the  accretion. to  the  land  being  at  the  rate  of  from 
^7,000  to  $8,000  a  month  during  the  year  from  Septem- 
ber, 1865,  to  September,  1866. 

On  the  30th  of  November,  1865,  the  firm  of  J.  K.  & 
E.  B.  Place  was  dissolved,  by  the  mutual  consent  of  its 
general  and  special  partners.  E.  B.  Place  retired  from 
business,  and  James  K.  Place  and  James  D.  Sparkman 
formed,  as  general  partners,  on  the  1st  of  December, 
1865,  a  copartnership  under  the  firm  name  of  J.  K.  Place 
&  Co.,  for  the  purpose  of  continuing  the  business  of  J. 
K.  &  E.  B.  Place.  The  firm  of  J.  K.  &  E.  B.  Place  had 
been  prosperous.  At  its  dissolution,  November  30th, 
1865,  its  accounts  were  adjusted  after  being  stated,  and 
the  balance  of  its  assets,  after  allowing  for  the  payment 
of  its  debts,  was  divided  among  the  members  of  the  firm, 
by  carrying  to  the  credit  of  each  member  his  proper 
share.  SucK  share  of  James  K.  Place  was,  on  that  day, 
9227,301  62,  and  such  share  of  James  D.  Sparkman  was 
$262,719  45.  These  sums,  in  the  shape  in  which  they 
were  so  credited,  being  in  the  shape  of  assets  of  J.  K.  & 
E.  B.  Place,  were  put  by  James  K.  Place  and  James  D. 
Sparkman,  as  capital,  into  the  new  firm  of  J.  K.  Place  & 
Co.,  and  amounted  to  more  than  $490,000.    J.  K.  Place 
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&  Oo.  took,  as  purchasers,  the  stock  of  goods  which  J.  K*. 
&  E.  B.  Place  had  on  hand,  and  continued  the  same  de- 
scription of  business  at  the  same  store.  J.  K.  Place  & 
Oo.  collected  the  receivables  of  J.  K.  &  E.  B.  Place,  and 
with  the  proceeds  liquidated  the  debts  due  by  J.  K.  &• 
E.  B.  Place.  Such  debts  amounted  to  over  $3,800,000* 
All  of  them,  except  debts  to  the  amount  of  some  thirty 
to  thirty-five  thousand  dollars,  were  paid  within  from 
sixty  to  ninety  days  after  the  30th  of  November,  1865^ 
J.  K.  Place  &  Oo.  having  collected  about  ninety-eight 
per  cent,  of  the  debts  due  to  J.  K.  &  E.  B.  Place.  There 
is  no  evidence  that,  at  the  time  of  forming  the  new  firm 
of  J.  K.  Place  &  Co.,  December  1st,  1865,  James  K^ 
Place  had  any  intention  of  doing  anything  else  in  re- 
spect to  his  own  future  business,  or  the  business  of  such 
new  firm,  except  to  continue  the  prosperous  business' 
which  the  old  firm  of  J.  K.  &  E.  B.  Place  enjoyed,  or  to 
embark  in  any  hazardous  enterprises  or  speculations, 
and  there  is  no  evidence  to  show  that  he  had  any  reason 
to  suppose  that  the  new  firm  would  not  be  as  successful 
as  the  old  firm  had  proved  itself  to  be. 

On  the  18th  of  April,  1866,  two  instmments  of  assign- 
ment of  the  lease  so  assigned  to  James  K.  Place,  were 
acknowledged  and  recorded  in  the  proper  recording 
office.  One  was  an  assignment  of  such  lease  by  Jamea 
K.  Place  to  Alexander  H.  Wallis,  and  was  dated  Novem- 
ber 30th,  1865.  Mr.  Wallis  was  the  legal  adviser  of 
James  K.  Place.  The  other  instrument  was  an  assign- 
ment of  such  lease  by  Mr.  Wallis  to  Susan  A.  Place,  the 
wife  of  James  K.  Place,  and  was  dated  December  1st, 
1865. 

On  the  making,  on  the  1 3th  of  July,  1865,  of  the  first 
payment,  $500,  on  account  of  the  assignment  of  the 
lease,  an  account  was  opened,  in  a  book  kept  by  J.  K.  & 
E.  B.  Place,  as  a  book  of  that  firm,  which  account  was 
headed:  *' Fifth  avenue,  cor.  47th  St.,  J.  K.  Place.'* 
This  account  was  continued  as  the  same  account,  under 
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the  same  heading,  in  such  book,  so  long  as  the  firm  of  J. 
K.  &  E.  B.  Place  continued,  and,  after  that,  the  same 
book  being  kept  by  J.  K.  Place  &  Co.,  as  a  book  of  that 
firm,  the  account  was  continued  as  the  same  account,  in 
the  same  book,  under  the  same  heading.  To  this  ac- 
count were  debited  all  payments  made  on  account  of  the 
purchase  of  the  lease  and  the  building  of  the  house. 
The  first  item  debited  in  such  account  was  the  $500  paid 
on  account  of  the  lease,  July  13th,  1865,  and  it  was  en- 
tered as  of  that  date.  The  amount  of  the  items  debited 
in  such  account  to  and  including  November  30th,  1865» 
were  110,028  35 ;  to  and  including  December  31st,  1865^ 
111,774  44;  to  and  including  December  31st,  186G, 
161,627  00 ;  to  and  including  April  30th,  1867, 182,547  08; 
and  to  and  including  November  20th,  1867,  195,533  04* 
The  amount  of  the  items  so  debited  during  the  year 
1865  was  $11,774  44;  during  the  year  1866,  149,852  56; 
during  the  time  in  the  year  1867  which  preceded  the  1st 
of  May,  1867,  120,920  08 ;  and  during  the  time  in  the ' 
year  1867  which  succeeded  the  30th  of  April,  1867,  and 
preceded  the  21st  of  November,  1867,  112,985  96.  By  the 
1st  of  December,  1865,  $25,000  had  been  expended  on 
account  of  the  property,  although  only  $10,028  35  had 
been  debited  to  the  account. 

In  regard  to  the  furniture  in  the  Fifth  avenue  house>  • 
some  of  it  belonged  to  Mrs.  Place,  having  been  given  to 
her  by  her  father  a  number  of  years  before  1866.  The 
rest  of  it  was  procured  during  1866,  the  order  for  the 
making  of  a  large  part  of  it  having  been  given  in  June^ 
1866.  It  was  paid  for  by  Mr.  Place  as  a  part  of  the  set- 
tlement on  his  wife,  having  been  ordered  and  purchased 
by  Mrs.  Place,  in  her  own  name. 

After  the  completion  of  the  house  and  the  procuring 
of  the  furniture,  Mr.  and  Mrs.  Place  moved  into  the 
house  and  occupied  it  with  their  family. 

The  business  of  the  firm  of  J.  K.  Place  &  Co.  was,  at 
first,  very  profitable.    Daring  the  year  1866,  and  after 
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April  or  May  in  that  year,  it  sustained  some  losses,  but 
its  losses  were  not  ascertained  until  December  31st, 
1866,  when  they  amounted,  up  to  that  time,  to  about 
$175,000.  By  that  time  the  labor  and  materials  which 
went  into  the  house  had  been,  all  of  them,  substantially 
put  into  it  as  between  the  settlor  and  the  settlee,  and 
the  furniture  had  been  procured.  The  business  of  the 
firm  went  on,  however,  and  it  did  not  fail  until  Novem- 
ber 20th,  1867,  although  by  May,  1867,  there  was  reason 
to  think  it  would  become  insolvent. 

I  cannot  regard  the  investment  in  the  house  and 
lease,  and  in  the  furniture,  as  an  investment  of  the  funds 
of  the  partnership  for  account  of  the  partnership.  The 
•expenditures  were,  in  effect,  charged  to  James  K.  Place, 
with  the  assent  of  his  partner,  and  the  money  was,  in 
effect,  drawn  by  him  from  the  firm  and  applied  to  such 
expenditures,,  as  between  him  and  his  partner,  and  with 
such  partner's  assent.  The  transaction  of  the  purchase 
of  the  lease  and  the  building  of  the  house  was  an  open 
and  not  a  secret  one,  and  all  the  moneys  applied  to  the 
puiTpose  and  to  purchasing  the  furniture  were  debited  on 
the  books  of  the  firm  in  an  account  headed  with  the  de- 
signation of  the  property,  and  with  the  name  of  James 
K.  Place.  This  was,  to  all  intents  and  purposes,  an  in- 
dividual account  of  Place's,  kept  in  that  shape  for  the 
sake  of  convenience.  All  of  his  private  accounts,  with 
few  exceptions,  were  kept  in  the  same  way,  in  the  books 
-of  the  firm. 

Within  the  principles  settled  in  the  cases  before  re- 
ferred to,  James  K.  Place  was  solvent  and  pecuniarily  in 
a  condition  to  make  the  settlement  he  made.  It  was  not 
unreasonable  in  amount,  and,  after  he  made  it,  he  still 
had  abundant  property  left  to  pay  the  debts  which  he 
owed.  Whether  the  assignment  of  the  lease  to  Mrs. 
Place  be  regarded  as  having  been  made  December  1st, 
1865,  or  April  18th,  1866,  is  of  no  consequence.  On 
all  the  evidence,  the  settlement  was  a  competent  one. 
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whether  either  of  those  dates  be  taken  as  the  date  of  the 
execution  and  delivery  of  the  assignment  to  Mrs.  Place* 
I  see  no  evidence  of  any  iijitent  on  the  part  of  Mr.  Place- 
to  defraud  his  then  existing  creditors,  or  to  divest  him-> 
self  of  his  property  and  embark  in  a  new  and  hazardous 
business,  and  defraud  subsequent  creditors.  The  case  is 
not  at  all  like  the  cases  of  Savage  v.  Murphy  (34  N.  T^ 
508)  and  Case  v.  Phelps  (39  N.  Y.  164),  so  strongly  relied 
on  by  the  plaintiff.  In  the  former  case,  the  Oourt  found 
that  the  settlor  stripped  himself  of  the  title  to  all  his 
property,  by  transfer  to  his  wife  and  children,  without 
any  visible  change  of  possession,  and  with  the  intent  to 
contract  and  continue  a*future  indebtedness  in  his  busi- 
ness, on  the  credit  of  his  apparent  ownership  of  the  prop- 
erty transferred.  In  Case  v.  Phelps  the  deed  of  convey- 
ance was  not  put  on  record,  there  was  no  apparent 
change  of  ownership,  and  the  creditor  trusted  him  on 
the  belief  that  he  still  owned  the  premises. 

The  evidence  in  the  present  case  is  very  voluminous. 
The  discussions  of  the  case  have  been  thorough  and  ex- 
haustive, both  orally  and  on  paper.  I  have  bestowed 
upon  its  consideration  much  care  and  time.  I  consented 
to  a  reargument  of  the  case  as  respected  the  Fifth  ave- 
nue property  and  the  furniture,  because  of  the  large 
amount  involved,  of  the  importance  of  the  principlea 
and  questions  raised  and  debated,  and  of  the  apparent 
apprehension  on  the  part  of  the  plaintiff's  counsel  that 
he  had  not,  on  the  first  hearing,  presented  the  case  to 
the  Oourt  in  the  light  in  which  it  ought  to  have  been 
and  might  have  been  presented.  I  have  considered  fully 
all  the  views  presented  by  the  plaintift''s  counsel  in  all 
his  briefs,  and,  if  I  have  confined  what  I  have  hereinbe- 
fore said  to  the  salient  and  prominent  features  of  the 
case,  it  is  not  because  I  have  failed  to  pass  upon  every 
view  urged  on  the  part  of  the  plaintiff,  but  because  there 
are  certain  controlling  features  which,  under  the  law  as 
I  understand  it,  must  govern  the  disposition  of  the  case, 
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^nd  because  a  detailed  discussion  of  every  point  of  law 
and  fact  urged  on  the  part  of  the  plaintiff  would  swell 
this  opinion  to  an  undesirable  length*.  The  result  I  have 
arrived  at  is  one  which  I  am  thoroughly  satisfied  is  cor- 
rect, but  I  have  the  satisfaction  of  knowing,  that,  if  I 
have  committed  an  error,  it  can  be  corrected  by  an  ap- 
pellate tribunal. 


JUNE,  1871. 

THE  LIGHTER  UNA. 
Collision. — Master. — Presumption  of  Absbnoe. 

The  master  of  a  yeseel  has  authority,  as  snch,  to  maintain  an  action  in  his  own 

name  for  damages  to  such  vessel  by  collision. 
The  owner  of  a  foreign  vessel,  in  sach  a^case,  lb  presumed  to  be  absent  till  the 

contrary  is  shown. 

Blatohfobd,  J.  This  is  a  cause  of  collision,  to  re- 
cover for  the  damages  caused  to  the  Norwegian  bark 
Elizabeth  by  a  collision  which  took  place  between  her 
and  the  lighter  Una  in  the  harbor  of  New  York,  on  the 
16th  of  July,  1868.  The  fault  of  the  Una  is  admitted. 
In  the  libel,  the  libellant,  Edward  M.  Jensen,  describes 
himself  as  hating  been  the  master,  the  managing  owner, 
and  the  ship's  husband,  of  the  bark,  at  the  time  of  the 
collision.  The  answer  admits  that  he  was  the  master  of 
the  bark,  but  denies  that  he  held  any  other  relation  to 
her,  and  takes  the  objection  that  he  has  no  right  to 
maintain  this  action  in  his  own  name.  There  is  no  proof 
that  he  sustained  any  other  relation  ito  the  vessel  than 
that  of  her  master.  But,  his  authority  as  master  was 
aufficient  to  authorize  him  to  bring  this  suit  in  his  own 
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iname.  {Benedict's  Adm.  2d  ed.  §  384 ;  Houseman  v.  The 
Korth  Oarolina,  16  Peters,  40,  49 ;  McEinlay  v.  Morrish, 
21  Howard,  343,  355 ;  The  Oommander  in  Chief,  1  WaJr 
lace,  43,  51.)  His  position  as  master  constituted  him  so 
far  agent  for  the  owners  of  the  vessel,  who,  as  the  vessel 
is  shown  to  be  a  If orwegian  vessel,  must  be  presumed  to 
be  absent  until  the  contrary  is  shown,  that  he  could 
bring  this  suit  in  his  own  name,  and  receive  on  behalf  of 
4(uch  owners  the  damages  awarded. 

On  the  merits,  I  award  to  the  libellant  1108  43,  with 
Interest  from  July  30th,  1868,  rejecting  the  item  of  120 
for  superintendence.  I  also  reject  the  claim  for  demur- 
rage and  for  permanent  deterioration,  and  award  no 
xjosts  to  either  party  as  against  the  other. 

Stevens  <&  Beymerty  for  the  libellant. 

Beebe,  Donohue  <6  Cooke,  for  the  claimants. 


JUNE,  1871. 

IN  THE  MATTEE  OP  EOBERT  LATHEOP  AND 

OTHEES,  BANKEUPTS. 

Claims  Purchased  for  Bankrupts. — Subrogation. — Accounting. — 

State  Court. 

Three  partners,  L.,  C.  and  B.,  were  adjud^d  bankrupts.  Certain  claims  were 
proved  in  the  bankruptcy  proceedings  by  P.  Other  claims,  proved  by  other 
persons,  were  bought  by  P.  Certain  other  claims  were  proved  by  H.  All 
these  claims  were  disallowed  as  against  bona  fide  creditors,  because  P.  and  H. 
had  acted  for  the  bankrupts  in  purchasing  the  claims.  The  assets  in  the  hands 
of  the  assignees  exceeded  the  amount  of  the  unpaid  debts,  proved  and  unproved. 
L.  thereupon  filed  a  petition  that  the  claims  held  by  P.  and  H.  be  disallffWed 
and  rejected,  and  that  he  be  allowed  his  share  of  the  estate,  or  that  the  estate 
be  assigned  to  him  jointly  with  C.  and  B.    It  appeared  that  w^at  was  done  to- 
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wards  pnrehaaini^  the  elaims  waa  done  by  C.  and  B.,  that  the  daima  were  bona 

fidt  cUima  against  the  estate,  and  that  a  soit  for  an  accounting  between  tho 

IMutners  was  pending  in  a  State  Court: 
HMf  That  P.  and  H.  might  be  conadered  as  subrogated  to  the  rights  of  the 

creditors  whose  cbdms  they  booght,  to  the  extent  of  the  amounts  pidd  by  them 

for  such  claims  respectiyely ; 
That  the  amount  of  the  unpaid  proved  debts  must  be  paid,  with  interest;  the 

amount  of  the  unpaid  unprored  debts  must  be  deposited  in  Court,  with  interest; 

the  commissions  and  fees  of  the  assignees,  and  the  fees  and  expenses  of  their 

attorney  and  counsel,  and  of  the  officers  of  Court,  must  be  paid ;  that  then  P. 

and  H.  must  be  paid  the  amounts  paid  by  them  respectiyely  for  the  claims,  with 

interest;  and  that  the  rest  of  the  estate  must  be  transferred  to  the  bankrupts; 
That  the  State  Court  was  the  proper  tribunal  for  the  settlement  of  the  accounts 

between  the  partners. 

Bi/ATCHFOBD,  J,  I  am  still  of  the  opinion  stated  by 
me  heretofore  in  this  case  (JTn  re  Lathrop,  3  Befn/edid^  490), 
that  the  claims  proved  by  Prescott,  and  those  proved  by 
other  persons,  and  since  purchased  by  Prescott,  are  not 
the  property  of  Prescott,  for  the  reason  that  he  acted 
for  the  bankrupts  in  purchasing  such  claims,  and  that 
such  claims  must,  therefore,  be  rejected  as  illegal.  This 
view  extends  to  all  the  claims  now  shown  to  be  held  in 
the  name  of  Prescott,  and  to  those  now  shown  to  be 
held  in  the  name  of  Mr.  Hawkins.  But  the  light  in 
which  I  was  considering  the  claims  when  they  were  be- 
fore me  on  the  previous  occasion,  and  the  view  thus 
then  stated,  and  now  restated,  in  regard  to  all  such 
claims,  both  those  in  the  name  of  Prescott  and  those  in 
the  name  of  Mr.  Hawkins,  regarded  and  regards  the  po- 
sition and  rights  of  the  holders  of  the  claims  only  as  be- 
tween themselves,  as  agents,  or  their  real  principals, 
the  bankrupts,  and  such  6on^  fAe  creditors  of  the  bank- 
rupts as  had  not  parted  with  their  claims,  by  transfer- 
ring them  in  the  shape  of  a  sale,  to  Prescott  or  some 
other  person  acting  for  the  bankrupts.  It  now  appears, 
that,  aside  from  the  claims  so  held  by  Prescott  and  by 
Mr.  Hawkins,  the  unpaid  proved  debts  amount  to  only 
$231  80,  and  the  unpaid  unproved  debts  to  only  $93  37, 
and  that  the  assets  in  the  hands  of  the  assignees  in. 
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bankruptcy  are  ample  to  pay  such  debts  in  full.  While^ 
therefore^  as  between  the  estate  in  the  hands  of  the 
assignees  and  the  bona  fide  unpaid  creditors  of  the  bank- 
rupts, the  claims  held  by  Prescott,  and  by  Mr.  Hawkins, 
could  not  come  in,  as  the  claims  of  creditors,  for  a  divi- 
dend, until  all  the  claims  proved  by  lona  fide  unpaid 
creditors  should  be  fully  paid,  yet,  when  such  last- 
named  claims,  and  all  the  unpaid  unproved  debts  are  dis- 
posed of,  as  is  now  practically  the.  case,  the  question,  on 
the  evidence  now  before  me,  is  a  very  different  one.  I 
am  now  called  upon  to  distribute  the  surplus  assets  of 
the  bankrupts  among  themselves,  or  to  transfer  such 
assets  to  the  bankrupts.  The  question  comes  up  on-  a 
petition  by  Lathrop,  one  of  the  bankrupts,  that  the 
claims  held  by  Prescott  and  Mr.  Hawkins  be  disallowed 
and  rejected,  and  that  he  be  allowed  his  share  of  the 
estate,  or  tliat  the  estate  be  assigned  by  the  assignees  to 
him  jointly  with  the  other  two  bankrupts,  his  former 
partners,  Oady  and  Biu'tis.  If  he  is  to  enjoy  the  benefit 
of  the  rejection  of  the  claims  held  by  Prescott  and  Mr. 
Hawkins,  as  claims  to  their  full  amounts  against  the 
estate,  he  must  take  such  benefit  cum  (mere.  Such 
claims  amount,  on  their  faces,  to  $105,023  84.  He  re- 
pudiates having  had  anything  to  do  with  the  purchase 
of  such  claims,  and  has  alleged  and  proved  that  what 
has  been  done  towards  purchasing  them  has  been  done 
wholly  by  Cady  and  Burtis,  through  the  agency  of  Pres- 
cott and  of  Mr.  Hawkins.  The  money  that  was  raised 
to  purchase  the  claims,  was  put  into  the  hands  of 
Prescott,  to  the  extent  of  $62,315  81,  and  into  the  hands 
of  Mr.  Hawkins,  to  the  extent  of  $1,564.  With  the  for- 
mer sum  Prescott  purchased  claims  to  the  amount  of 
$103,409  84,  and  with  the  latter  sum  Mr.  Hawkins  pur- 
chased claims  to  the  amount  of  $1,614.  These  claims, 
before  they  were  so  purchased,  were  all  of  them  hona 
fide  debts  against  the  bankrupts,  fpr  which  Lathrop  was 
liable.    By  their  rejection  he  is  to  be  freed  from  the 
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Amount  of  indebtedness  which  they  represent.  It  is  not 
equitable  that  he  should  be  so  fireed  without  contribut- 
ing his  share  of  the  money  which  went  to  satisfy  the 
creditors  who  held  the  claims,  Prescott  and  Mr. 
Hawkins  represent  those  who  furnished  such  money» 
whoever  they  were.  The  amounts  paid  by  Prescott  and 
by  Mr.  Hawkins  for  the  claims  must  be  refunded  to 
them,  as  an  equitable  claim  against  the  estate  in  the 
hands  of  the  assignees,  before  such  estate  can  be  dis- 
tributed among  the  bankrupts  or  turned  over  to  them. 
In  this  regard,  Prescott  and  Mr.  Hawkins  may  be  con- 
sidered as  subrogated  to  the  rights  of  the  creditors  who 
assigned  to  them,  to  the  extent  of  the  moneys  they  ac- 
tually paid  to  such  creditors,  and  the  claims  may  be  con- 
jsidered  as  valid  in  their  hands  to  the  extent  of  the 
moneys  they  so  paid,  with  interest. 

A  suit  for  an  accounting  in  respect  of  the  partner- 
ship affairs  of  the  bankrupts,  as  between  themselves,  is 
pending  in  a  Court  of  the  State.  That  is  the  proper 
tribunal  to  superintend  and  enforce  such  accounting. 
The  pleadings  in  such  suit  have  formal  shape,  and  the 
rights  of  the  partners,  as  respects  each  other,  will  not 
be  adjudicated  as  the  out-branch  of  a  proceeding  in 
bankruptcy.  The  assignees  in  bankruptcy  are  entitled 
to  be  relieved  as  soon  as  possible  from  this  tedious  and 
troublesome  and  acrimonious  contest  among  these  part- 
ners, and  to  depart  without  day  when  all  the  creditors  of 
the  bankrupts  depart. 

A  decree  will  be  entered,  providing,  (1.)  For  the  pay- 
ment in  full,  by  the  assignees,  of  the  1231  80  of  unpaid 
proved  debts,  with  interest ;  (2.)  For  the  payment  into 
Court  of  the  193  37  of  unpaid  unproved  debts,  with 
interest ;  (3.)  For  the  payment  of  the  commissions  of 
the  assignees,  and  the  charges,  fees,  disbursements  and 
expenses  of  their  attorney  and  counsel,  and  the  fees  of 
the  register  and  the^  clerk ;  (4.)  For  the  payment  to 
Prescott  of  the  162,315  81,  with  interest,  and  to  Mr. 
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of  the  $1,664,  T^ith  interest ;  (5.)  For  the 
transfer  of  the  remainder  of  the  estate  by  the  assignees 
to  the  bankrupts  jointly,  by  proper  instruments. 

Charge  WUcaz^  for  Lathrop. 

Dexter  A.  Hawkms,  for  himself  and  Prescott,  and 
Cady  and  Burtis. 


JdNE,  1871. 

THE  STEAMEE  METIS- 

Collision. — Damages. — ^Total  Loss. — Insitranoe. — Parties. 

Id  a  caae  of  collision  for  the  sinkiDg  of  a  schoooer  by  a  steamer  in  Long  Island 
Soond,  the  libel  alleged  that  the  schooner  was  "  sank,"  and  the  answer  admitted 
that  "the  schooner  with  her  cargo  was  sunk  and  lost"  The  steamer  was  held 
liable,  and  the  Commissioner,  to  whom  it  was  referred  to  ascertain  the  damages, 
reported,  as  snch  damages,  the  whole  yalne  of  the  schooner  and  her  cargo. 
Exceptiona  were  filed  to  the  report,  because  the  Commissioner  had  allowed  such 
whole  value  in  the  absence  of  any  proof  that  the  libellants  had  tried  to  raise 
the  vessel,  or  that  she  could  not  be  raised ;  because  he  had  allowed  such  whole 
value  aHhough  one  of  the  libellants  who  owned  half  of  the  schooner  had  insur- 
ance on  her,  and  had  been  paid  by  the  insarers  for  a  total  loss ;  and  because  one- 
half  of  the  cargo  was  the  property  of  a  party  who  was  not  a  libellant : 

SeU,  That,  on  the  pleadings,  no  proof  was  necessary  that  the  schooner  could  not 
be  raised ; 

That  the  facts  in  relation  to  the  insurance  constituted  no  defence ; 

That  the  owners  of  the  schooner,  who  were  carriers  of  the  cargo,  could  recover 
for  the  damage  to  the  cargo,  without  joiniDg  the  other  owner  of  it  as  a  libellant. 

Blatohfobd,  J.  These  are  exceptions  to  the  report 
of  the  Oommissioner  in  a  case  of  collision,  wherein  the 
schooner  Cosmos,  and  her  cargo,^  were  sunk  by  the 
steamer  Metis,  and  there  was  a  decree  for  the  libellants. 


204  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  Metis. 

The  first,  second  and  third  exceptions  may  be  con- 
sidered together.  The  first  exception  is,  that  the  Com- 
missioner improperly  received  evidence  of  the  value  of 
the  schooner  at  the  time  of  the  collision,  as  fixing  the 
amount  of  the  damage  to  her,  instead  of  requiring  evi- 
dence as  to  the  amount  which  it  would  have  cost  to  raise 
and  repair  her.  The  second  exception  is,  that  the  Com- 
missioner erred  in  allowing  $5,000  for  the  schooner,  on 
the  basis  of  her  value  at  the  time  of  the  collision,  with- 
out evidence  of  any  efforts,  on  the  part  of  the  libellants, 
to  raise  and  repair  her,  or  that  the  circumstances  of  her 
sinking  were  such  that  she  could  not  have  been  raised 
and  repaired,  or  that  the  cost  of  raising  and  repairing 
her  would  have  exceeded  or  equalled  her  value  after  the 
repairs  were  made.  The  third  exception  is,  that  the 
Commissioner  erred  in  allowing  $5,000  for  the  schooner^ 
as  damages,  without  any  evidence  on  which  an  assess- 
ment of  the  damages  could  be  properly  computed.  The 
Commissioner  allowed  for  a  total  loss  of  the  vessel, 
and  for  her  value  when  lost.  The  claimants  insist,  that 
the  libellants  should  have  shown  that  they  tried  to  raise 
her  and  failed,  or  that  she  could  not. have  been  raised 
and  repaired,  or  that  the  cost  of  raising  and  repairing 
her  would  have  at  least  equalled  her  value  after  being 
repaired.  She  was  sunk  in  the  night,  in  Long  Island 
Sound,  oft*  Plum  Island,  going  down  in  some  two  minutes 
after  the  steamer  struck  her,  and  her  cargo  was  1,123 
barrels  of  lime.  The  libel  alleges  that  she  was  **  sunk" 
by  the  steamer ;- that  she  *'sank"  so  quickly  that  the 
officers  and  crew  with  difficulty  saved  their  lives ;  and 
that  the  steamer  ran  against  her  and  **  sank  "  her.  The 
aliswer  states,  that,  in  consequence  of  the  collision,  the 
"  schooner,  with  her  cargo,  was  sunk  and  lost."  This 
state  of  the  pleadings  is  sufficient  to  relieve  the  libel- 
lants from  showing  that  the  vessel  was  totally  lost  by 
the  sinking,  or  that  they  tried  to  raise  her,  or  that  she 
could  not  have  been  raised,  or  would  have  been  worth 
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less  than  the  cost  of  raising  and  repairing  her.  The 
case  is  not  like  that  of  The  Baltimore  (8  Wallace,  377). 
In  that  case  the  libel  alleged  that  the  vessel  and  cargo 
were  sunk  in  such  deep  water  as  to  make  both  of  them 
a  total  loss.  That  allegation  was  expressly  denied  by 
the  answer,  and  the  libellants  failed  to  introduce  any 
proof  to  support  their  allegation. .  In  the  present  case, 
there  being  no  other  proof,  the  allegation  of  the  answer 
is  suflScient  proof  that  the  vessel  was  so  lost  as  to  have 
been  totally  lost. 

The  fourth,  fifth  and  sixth  exceptions  go  to  the  point, 
that  the  allowance  of  15,000,  as  the  value  of  the  vessel, 
was  excessive,  on  the  evidence,  and  that  the  amount 
allowed  for  such  value  should  not  have  been  more  than 
$3,600.  I  think  that  the  Commissioner  was  fully  justified 
in  fixing  the  sum  of  $5,000  as  the  value  of  the  vessel. 

The  seventh  exception  is,  that  the  Commissioner 
erred  in  allowing  the  $5,000,  on  the  basis  of  the  value 
of  the  whole  of  the  vessel,  and  that  he  should  not 
have  allowed  more  than  one-half  thereof,  inasmuch  as 
one-half  of  the  schooner  was  owned  by  the  libellant  Hall, 
and  such  interest  of  his  was  insured,  and  the  under- 
writers had  paid'  him  $1,500,  as  and  for  a  total  loss 
thereon,  and  had  thereby  become  the  owners  of  the 
claim  for  the  damages  to  such  one-half  interest,  and 
Hall  no  longer  had  any  interest  therein.  This  defence, 
in  substance,  was  taken  in  the  answer.  Such  a  defence 
was  expressly  overruled  in  the  case  of  The  Monticello  v. 
MoUison  (17  Howa/rdy  152,  155).  See,  also,  Newell  v. 
Norton  (3  WaUaee,  257,  267). 

The  eighth  exception  is,  that  the  Commissioner  erred 
in  allowing  $1,263  67,  for  loss  of  cargo,  on  the  basis  of 
the  full  value  thereof,  without  evidence  as  to  the  owner- 
ship of  the  cargo,  except  as  to  the  one-half  interest 
therein  owned  by  the  libellant  Hall,  and  without  evi- 
dence as  to  whether  the  vessel  or  her  owners  were  liable 
to  the  owners  of  the  cargo  for  the  loss  of  the  cargo'  or 
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any  part  thereof.  The  cargo  was  owned  by  the  libellant 
Hall  and  another  person  jointly.  Snch  other  person  is 
not  a  libellant.  Hall  was  master  of  the  schooner.  The 
cargo  was  being  transported  on  freight.  The  owners  of 
the  vessel  are  libellants.  As  such  owners  and  carriers 
of  the  cargo  on  freight,  the  libellants  can  recover  for 
the  damage  to  the  cargo,  without  the  joining,  as  co-libel* 
lant,  of  the  person  who,  jointly  with  Hall,  owned  the 
cargo.  (The  Oommander-in-Ohief,  1  WaUaoej  43,  51,  62 ; 
The  Propeller  Commerce,  1  Blacky  674,  582 ;  Newell  v. 
Norton,  3  WaUaoe,  257,  267.) 

The  ninth  and  tenth  exceptions,  which  relate  to  the 
valae  of  the  personal  effects  belonging  to  the  libellants 
Hall  and  Orindle,  are  overruled. 

All  of  the  exceptions  are  disallowed,  and  the  report 
is  confirmed.  ^ 

OweUy  Nash  <&  Oray^  for  the  libellants. 
JEvartSy  Southmayd  dk  ChoaUy  for  the  claimants. 
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Collision  on  Hudson  Riysr. — Vbssbl  at  Anchor  in  Fog. — Fbrry 

'Track. 

A  United  States  revenue  steamer  came  to  anchor  so  near  the  track  of  a  ferry,  that» 
when  the  tide  was  ebb,  if  the  ferry-boats  kept  far  enough  down  to  avoid  her, 
they  risked  falling  below  the  ferry  slip.  The  steamer  was  requested  to  move 
farther  up  stream,  but  failed  to  do  so.  The  next  morning  was  foggy,  and» 
shortly  before  daylight,  ferry-boat,  althongh  carefully  navigated,  collided 
with  the  steamer,  which  had  failed  to  ring  a  bell,  or  otherwise  announce  her 
position: 
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ffeid.  That  the  steamer  was  improperiy  anchored  too  near  the  ferry  track ; 
That  the  ferry-boats  were  not  bound  to  cease  their  trips  in  the  fog  ; 
That  the  steamer  was  also  in  fault  in  failing  to  give  some  andible  signal  of  her 
position. 

Blatchfobd,  J.  This  is  a  libel  filed  by  the  United 
States  to  recover  for  the  damages  sustained  by  the  reve- 
nne  steamer  Cuyahoga,  owned  by  the  United  States, 
through  two  collisions  which  took  place,  on  the  morning 
of  the  29th  of  September,  1863,  shortly  before  daylight^ 
between  the  Cuyahoga  and  the  steam  ferry-boat  Hud- 
son, in  the  Hudson  river,  near  the  Jersey  city  slip  of 
the  ferry  from  the  foot  of  Montgomery  street,  Jersey 
city,  to  the  foot  of  Desbrosses  street.  New  York.  The 
first  collision  took  place  while  the  ferry-boat  was  on  a 
trip  from  New  York  to  Jersey  city.  The  Cuyahoga  was 
lying  anchored  with  her  head  to  the  north,  the  tide 
being  ebb,  and  was  struck  on  her  starboard  side,  near 
her  bow,  and  considerably  damaged.  On  her  next  trip 
from  Jersey  city  to  New  York,  the  ferry-boat  struck  a 
launch  on  the  port  side  of  the  Cuyahoga,  hanging  at 
davits,  and  stove  it  in.    There  was  a  fog  at  the  time. 

It  is  claimed,  on  the  part  of  the  ferry-boat,  that  the 
Cuyahoga  was  lying  in  too  close  proximity  to  what  was, 
on  an  ebb  tide,  the  usual  track  or  route  of  the  ferry-boats 
from  the  Desbrosses  street  slip  on  the  New  York  side  to 
their  slip  at  Jersey  city,  which  is  the  most  northerly  one 
of  the  slips  at  the  foot  of  Montgomery  street,  Jersey 
city.  The  evidence  shows  this  to  have  been  the  fact. 
On  an  ebb  tide,  the  boat  which  leaves  Desbrosses  street 
heads  up  against  the  tide  and  runs  over  pretty  well  to 
the  New  Jersey  shore,  and  then  drops  down  sideways 
with  the  tide  and  heads  in  to  her  slip.  This  makes  her 
usual  track  on  an  ebb  tide  a  much  wider  one  than  the 
width  of  a  straight  course  between  the  two  slips.  If  she 
does  not  pursue  such  course  and  have  the  free  use  of 
such  track,  she  is  canied  below  her  slip  at  Jersey  city, 
and  fails  to  make  it  on  the  first  attempt,  and  loses  time. 
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On  the  same  morning  on  which  these  collisions  took 
place,  and  in  the  same  fog,  and  before  these  collisions, 
another  ferry-boat,  the  Aresseoh,  which  was  running 
from  New  York  to  Jersey  city,  on  the  Desbrosses  street 
ferry,  knowing  that  the  Cuyahoga  was  at  anchor  where 
she  was,  kept  so  far  down,  in  order  to  avoid  her,  as,  with 
the  ebb  tide,  to  miss  the  slip  at  Jersey  city  aud  go 
below  it;  and  the  Aresseoh,  on  a  trip  to  Jersey  city 
after  these  collisions,  on  the  same  morning,  and  in  the 
same  fog,  came  very  near  colliding  with  the  Cuyahoga, 
running  within  a  few  feet  of  her,  and,  in  her  course  after 
that,  on  the  same  trip,  the  tide  being  ebb,  dropped  by 
her  and  then  headed  up  for  her  slip,  but  missed  it  and 
went  below  it.  These  boats  were  entitled  to  their  usual 
track  in  the  ebb  tide,  as  much  in  the  fog  as  when  there 
was  no  fog.  Those  in  charge  of  the  Cuyahoga  were 
bound  to  know  what  such  usual  track'  in  the  ebb  tide 
was,  and  what  the  eflfect  of  the  ebb  tide  was  on  the 
mancBuvres  of  the  boats  in  reaching  their  slip  at  Jersey 
City.  The  Cuyahoga  had  anchored  where  she  was  the 
afternoon  before,  and  had  seen  the  boats  passing  to  and 
fro.  There  were  two  boats,  each  of  which  passed  her 
once  in  every  twenty  minutes.  Not  that  these  facts 
would  justify  the  ferry-boats  in  reckless  navigation  in 
the  fog,  merely  because  such  was  their  track  in  an  ebb 
tide ;  for,  they  knew  that  the  Cuyahoga  was  at  anchor 
where  she  was.  But,  the  existence  of  the  facts  referred 
to  made  it  incumbent  on  the  Cuyahoga  to  take  all  pru- 
dent measures  to  indicate  where  she  was  in  the  fog. 
Her  general  presence  and  her  general  position  were 
known;  but  the  fog  prevented  her  being  seen  at  any 
but  a  very  short  distance,  and  equally  prevented  a  light 
on  her  being  seen.  Any  sound  from  her  could,  however, 
be  heard  through  the  fog.  There  is  some  dispute  as  to 
the  density  of  the  fog ;  but  it  is  clear  it  was  so  dense  as 
to  demand  that  the  Cuyahoga  should  announce  herself 
by  audible  sounds.     The  ferry-boat  was  blowing  her 
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steam-whistle,  and  her  paddles,  she  being  a  side-wheel 
boat,  made  a  loud  noise.  The  morning  was  still  and 
calm.  A  sound  on  the  water  could  be  heard  a  consider- 
able distance — much  further  than  vision  could  penetrate 
through  the  fog.  The  approach  of  the  ferry-boat  to  the 
Cuyahoga  was,  therefore,  indicated  to  the  latter,  and 
she  should  have  responded  by  sounding  a  bell,  or  blow- 
ing a  horn,  or  striking  on  an  anchor-stock,  or  shouting 
with  the  voice,  or  making  some  other  audible  noise. 
She  did  nothing  of  the  kind.  So  far  from  that,  the  con- 
duct of  those  on  board  of  her  was,  in  this  respect,  very 
reckless  and  culpable.  On  the  afternoon  before  the  col- 
lisions, the  Hudson  communicated  with  her  in  passing, 
and  requested  her  people  to  take  her  further  up  stream, 
as  she  was  in  the  course  of  the  Hudson.  This  was  done 
by  the  direction  of  Mr.  Woolsey,  the  superintendent  of 
the  ferry, rafter  he  had  seen  where  the  Cuyahoga  was  an- 
chored. After  the  first  collision,  and  before  the  Hudson 
moved  away,  her  pilot  asked  the  people  on  the  Cuya- 
hoga if  they  would  not  ring  a  bell  or  blow  a  whistle  or  a 
horn,  so  it  could  be  told  where  she  lay.  In  reply,  he  was 
requested  to  go  to  hell.  After  the  second  collision,  and 
before  the  Hudson  moved  away,  her  pilot  again  asked 
the  people  on  the  Cuyahoga  if  they  would  not  ring  a 
bell  or  make  some  noise,  so  that  he  could  tell  where  she 
lay.  On  the  trip,  before  referred  to,  of  the  Aresseoh,  to 
Jersey  city,  her  pilot,  in  dropping  his  boat  down  with 
the  ebb  tide  close  by  the  starboard  side  of  the  Cuyahoga, 
hailed  a  man  whom  he  saw  about  amidships  on  her  deck, 
and  told  him  that  the  vessel  lay  in  the  course  of  the 
ferry-boat,  and  asked  if  he  would  not  ring  a  bell,  or 
make  some  noise,  or  drop  down  below  the  ferry  slips. 
This  was  after  the  collisions  with  the  Hudson,  and.  while 
the  fog  continued.  The  reply  was :  "  Bang  away,  damn 
you ;  I  am  as  hard  as  you  are ;  you  have  hit  me  twice 
now.'* 

These  facts  show  great  fault  on  the  part  of  the  Cuya- 
Bt.  Vou  v.— 14 
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hoga,  and  fault  which  accoants  largely  for  the  collisions. 
If  the  Guyahoga  had  indicated  her  position  by  making  a 
proper  noise,  there  can  be  no.  doubt  that  she  would  not 
have  been  hit.  The  ferry-boats  were  guided,  during  the 
fog,  in  reaching  their  slip  at  Jersey  city,  by  a  fog-bell, 
weighing  nearly  six  hundred  pounds,  and  having  a  pecul- 
iar sound,  distinguishable,  from  that  of  other  bells,  and 
which  was  constantly  sounding  on  the  pier  adjoining 
such  slip.  This  fault  of  the  Ouyahoga  modifies  and  regu- 
lates the  responsibility  of  the  ferry-boat.  The  latter  was 
not  bound  to  omit  her  trips  altogether  in  the  fog.  She 
was  bound  to  use  proper  precautions,  by  using  less 
speed,  and  keeping  a  proper  lookout,  and  feeling  her 
way,  and  otherwise,  in  the  fog,  so  as  not  to  come  into  col- 
lision with  another  vessel  using  like  proper  precautions. 
The  ferry-boat  did  use  such  precautions,  and  the  evi- 
dence discloses  no  fault  on  her  part.  She  was  running 
under  a  slow  bell,  before  sighting  the  Guyahoga,  at  both 
collisions,  employing  no  greater  speed  than  was  neces- 
sary to  give  her  pilot  proper  control  of  her  in  the  tide 
that  was  running.  She  had  two  lookouts,  one  stationed 
alongside  of  the  pilot-house,  on  the  promenade  deck,  as 
near  the  forward  edge  of  that  deck  as  possible,  and  the 
other  at  the  extreme  bow  of  the  boat  on  the  main  deck. 
Her  engineer  was  at  his  post,  and  stopped  and  reversed 
his  engine  promptly  on  getting  the  bells  for  that  pur- 
pose. Those  bells  were  rung  by  the  pilot  in  the  pilot- 
house the  moment  the  Guyahoga  was  reported.  The 
lookout  Ooe,  who  was  on  the  main-deck  forward,  re- 
ported her.  He  is  not  produced  as  a  witness,  but  proof 
is  made  that  an  unsuccessful  effort  was  made  to  find 
him.  He  had,  at  the  time  of  the  collisions,  been  on  the 
ferries  for  two  years.  The  fact  that  he  was  at  the  post 
mentioned  is  shown  by  the  pilot  and  by  the  other  look- 
out, and  he  reported  to  them  that  there  was  a  vessel 
ahead,  before  they  could  see  her  from  their  position. 
The  position  of  the  ferry-boat  at  the  second  collision, 
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when  she  came  in  contact  with  the  boat  on  the  port  side 
of  the  Cuyahoga,  as  that  vessel  lay  tailing  down  the 
river,  is  sufficiently  accounted  for  by  the  fact  that,  as  the 
ferry-boat  left  her  slip  at  Jersey  city,  she  saw  the  lights 
of  a  Oourtlandt  street  ferry-boat  which  was  bound  into 
the  slip  next  adjoining' below  at  Jersey  city,  and  sheered 
up  stream,  against  the  ebb  tide,  by  starboarding,  so  as  to 
avoid  being  borne  down  by  the  tide  against  the  incom- 
ing boat.  That  sheer  carried  her,  in  the  fog,  to  the  port 
hand  of  the  Cuyahoga. 
The  libel  is  dismissed. 

Hemry  E.  DavieSy  Jr.^  and  George  S.  SeAgwick  {Asmtr 
ant  District  Attomeys)^  for  the  United  States. 

W.  R.  Beebe  and  Jos.  C.  Jackson^  for  the  claimants. 
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Collision  in  Hsll  Gate. — Steamboats  Meeting. 

A  steam-tog,  with  three  basrges  loaded  with  coal  fastened  alongside,  was  going 
through  Hell  Gate  eastward,  on  a  flood  tide,  about  half-past  five  o'clock  on  the 
morning  of  the  18th  of  December,  1809.  She  saw  the  Ughts  of  the  Q.,  a  lai^ 
propeller,  coming  westward,  meeting  her  before  she  arriyed  at  Negro  Point, 
where  the  channel  turns  to  the  northward.  She  blew  one  whistle  and  was  an- 
swered with  one  whistle.  Both  vessels  had  the  proper  lights,  and  the  eogiues  of 
both  were  stopped  aod  reversed  before  the  collision,  which  took  place  near  Pot 
Bock,  in  the  narrowest  part  of  the  channel,  the  vessels  coming  together  nearly 
at  right  angles.    The  three  barges  were  sunk  by  the  collision : 

Meld,  That  the  steamtug  did  not  have  too  heavy  a  tow,  and  had  a  right  to  go 
through  Hell  Gate  as  she  did,  and  went  as  far  to  the  soutlierly  side  of  the  true 
tide  as  she  could  go,  and  was  not  in  &ult: 

That,  this  being  so,  the  G.  was  in  firalt*  either  in  not  stopping  sooner  than  she 
did,  or  in  not  keeping  to  the  northerly  edge  of  the  true  tide. 
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Blatchford,  J.  As  the  steam-tug  Vim,  a  propeller, 
with  three  barges,  loaded  with  coal,  in  tow  of  her,  was 
proceeding  from  New  York,  through  Hell  Oate,  on  a 
voyage  to  New  HaTen,  Connecticut,  at  about  5i  o'clock 
A,  M.,  on  the  morning  of  the  18th  of  December,  1869, 
she  encountered  the  steam  propeller  Galatea,  then  on  a 
voyage  from  Providence  to  New  York,  directly  off  Negro 
Point,  and  between  that  and  Pot  Bock.  The  barges 
were  lashed  side  by  side  with  the  Vim.  The  barge  on 
the  port  side  of  the  Vim  was  the  Pottsville.  On  the 
port  side  of  the  Pottsville  was  the  barge  C.  J.  Hoffman. 
On  the  starboard  side  of  the  Vim  was  the  barge  Beading. 
The  Vim,  the  Beading  and  the  Pottsville  belonged  to 
the  libellants  Bobert  and  Gladwish.  The  0.  J.  Hoff- 
man belonged  to  the  libellant  Mc Williams.  The  coal 
on  board  of  the  Beading  and  the  Pottsville  belonged  to 
the  libellants  Benedict,  Pardee  and  Benedict.  A  col- 
lision ensued,  which  resulted  in  the  loss  of  the  three 
barges  and  their  cargoes,  and  this  suit  is  brought  to  re- 
cover for  such  loss,  except  as  to  the  cargo  of  the  0.  J. 
Hoffman.  The  tide  was  at  the  middle  of  the  flood,  run- 
ning with  the  Vim.  It  was  not  yet  daylight,  the  night 
was  clear  and  there  was  some  moonlight.  The  Vim  was 
70  feet  long  and  17  feet  wide.  The  barges  were  from 
100  to  115  feet  long,  and  carried  an  average  of  300  tons 
of  coal  each.  The  Galatea  was  245  feet  long  and  54  feet 
wide,  and  of  1,566  tons  burthen.  The  starboard  bow  of 
the  Galatea,  a  few  feet  abaft  her  stem,  came  in  contact 
with  the  stem  of  the  C.  J.  Hoffman,  and  the  stem  of  the 
Galatea  came  in  contact  with  the  port  bow  of  the  Potts- 
ville a  few  feet  abaft  the  stem  of  the  Pottsville.  The 
Vim  was  not  hit  by  the  Galatea.  Whether  the  Beading 
was  hit  by  the  Galatea  is  not  clear.  The  barges  pro- 
jected ahead  of  the  Vim.  The  Pottsville  projected 
ahead  of  the  0.  J.  Hoffhian.  As  the  result  of  the  col- 
lision, the  G.  J.  Hoi£Dian  and  the  Pottsville  sank  imme- 
diately, their  bows  being  opened  and  their  cargoes  of 
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coal  being  -spilled  oat,  as  the  water  rushed  in  and  their 
bows  sank.  The  Beading  got  adrift,  and  was  soon 
picked  up  by  the  Vim,  and  towed  a  short  distance,  but 
she  was  so  injured,  as  the  result  of  the  collision,  that 
she  shortly  sank. 

The  libel  avers,  that  the  Galatea  saw  the  lights  of  the 
Vim  when  the  Vim  was  opposite  Astoria,  and  when  the 
Galatea  was  on  the  east  side  of  Ward's  Island,  and  had 
not  yet  arrived  at  Kegro  Point ;  that,  while  the  vessels 
were  in  these  positions,  the  Vim  blew  one  long  whistle, 
for  each  vessel  to  keep  to  the  right ;  that  such  signal 
was  answered  by  one  long  whistle  from  the  Galatea ; 
that,  when  the  Vim  had  got  just  above  Hallett's  Point, 
the  Galatea  blew  one  long  whistle,  which  was  answered 
from  the  Vim ;  that  the  Vim  continued  her  course  with 
her  helm  as  far  to  port  as  was  safe  ;  that  the  rudder  of 
the  Galatea  worked  imperfectly,  through  an  accident  to 
her  steering  apparatus,  and  her  propeller  and  keel  had 
sustained  injuries,  and  she  was  unable  to  be  properly 
navigated  in  that  part  of  the  river,  in  view  of  the  tide 
and  other  dangers  of  that  navigation ;  that,  owing  to 
such  defects  and  the  want  of  proper  care  and  skill  on  the 
part  of  those  engaged  in  navigating  the  Galatea,  the 
collision  occurred ;  and  that  it  was  caused  by  fault  and 
negligence,  or  the  want  of  ordinary  care  and  skill,  on  the 
part  of  those  engaged  in  navigating  the  Galatea,  and 
not  by  the  fault,  negligence  or  want  of  care  of  those  in 
charge  of  the  tug  or  of  the  tow.  The  libel  avers,  that 
the  collision  took  place  at  or  about  Pot  Bock,  and  while 
the  tug  and  her  tow  were  heading  about  east  by  south. 

The  answer  alleges,  that  the  Vim  and  the  barges 
drifted  down  upon  the  Galatea,  and  struck  her  when  she 
was  not  moving  towards  them,  but  had  stopped  and  was 
backing  her  engine,  after  perceiving  the  danger  of  col- 
lision ;  that  the  collision  occurred  not  at  Pot  Bock  but 
about  abreast  of  Kegro  Point,  very  near  the  shore ;  that 
the  barges  struck  the  Galatea  on  her  starboard  side  a 
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little  abaft  her  stem,  and  thereby  turned  her  around 
with  her  stem  towards  the  shore,  and  the  full  force  of 
the  tide  bearing  upon  her  starboard  side,  so  that  her 
headway  was  lost,  and  she  was  drifted  backward  by  the 
tide ;  that  the  Oalatea  and  the  Vim  saw  each  other  while 
the  Galatea  was  abreast  of  Ward's  Island,  before  arriv- 
ing at  Negro  Point,  and  while  the  Vim  with  her  tow  were 
abreast  of  Halle tt's  Point  or  nearly  so ;  that,  while  the 
Tessels  were  in  these  positions,  the  Galatea  blew  one 
long  whistle,  for  each  vessel  to  keep  to  the  right ;  that 
the  Vim  answered  by  one  long  whistle  ;  that  the  claim- 
ants have  no  knowledge  of  any  signal,  prior  to  the  one 
first  given  by  the  Galatea  and  answered  by  the  Vim 
when  she  was  about  abreast  of  Hallett's  ^oint ;  that, 
after  such  answer  by  the  Vim,  the  Galatea  put  and  kept 
her  helm  to  port  and  kept  to  the  right,  very  close  to  the 
shore  on  the  right,  or  north,  or  northeast  side,  and  as 
close  to  the  shore  as  it  was  at  all  safe  or  practicable  for 
her  to  keep,  and  was  in  such  position  until  and  at  the 
the  time  of  the  collision ;  that  the  Vim  did  not,  after 
her  answering  signal,  continue  or  keep  her  course  to  the 
right,  with  her  helm  as  far  to  port  as  was  safe,  or  in  any- 
wise ;  that  there  was  ample  room  for  her  with  heV  tow, 
had  she  continued  her  course  to  the  right  as  she  ought 
to  have  done,  to  pass  the  Galatea  far  to  the  southward 
of  her,  and  without  coming  n^ar  her,  but,  instead  of 
keeping  to  the  right  or  the  southward,  the  Vim,  with 
her  tow,  came  across  very  near  to  the  north  or  northeast 
shore,  on  her  left ;  and  that,  when  the  collision  occurred, 
the  Galatea  was  so  close  to  .the  shore  on  the  north 
or  northeast,  which  was  her  right  side,  that,  on  the 
sheer  or  turn  which  was  caused  to  her  on  her  bow  being 
struck  by  the  barges,  her  stern  actually  touched  the 
rocks  on  the  shore.  The  answer  also  alleges,  that  the 
collision  was  wholly  attributable  to  the  Vim  with  her 
tow  having  gone  to  the  left  instead  of  the  right ;  that 
her  doing  so  was  either  wilful  or  gross  mismanagement, 
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or  was  owing  to  her  having  a  tow  heavier  than  she  had 
strength  or  capacity  to  manage,  and  consequently,  be- 
coming unmanageable,  and  being  drifted  out  of  her 
course  by  the  force  of  the  tide  ;  that,  as  soon  as  the  fact 
that  the  Vim  and  her  tow  were  drifting  or  coming  out  of 
their  proper  course,  and  towards  their  left,  and  that 
there  was  danger  of  a  collision,  was  discovered  or  dis- 
coverable on  board  of  the  Galatea,  she  keeping  as  close 
as  possible  to  the  north  or  northeast  shore,  her  engine 
was  slowed  and  stopped,  the  proper  movements  for 
backing  were  made,  and  all  possible  steps  and  precab- 
tions  were  taken  to  avoid  a  collision ;  that  it  occurred 
owing  to  the  Vim  and  her  tfew  coming  and  being  carried 
so  far  out  of  their  proper  course,  and  so  close .  to  the 
north  or  northeast  shore  which  the  Oalatea  was  hugging, 
and  could  not  be  avoided  by  any  action  on  the  part  of 
of  the  Galatea ;  that  the  steering  apparatus  of  the  Gal- 
atea was  not  disabled,  and  her  rudder  did  not  work  im- 
perfectly, and  she  had  not  sustained  injuries  to  her  pro- 
peller or  her  keel  so  that  she  could  not  be  properly  navi- 
gated ;  and  that  the  collision  was  not  due  to  any  fault, 
miscqnduct  or  negligence  on  the  part  of  the  Galatea* 

A  great  portion  of  the  testimony  taken  on  the  trial 
was  devoted  to  two  points — the  question  whether  the 
Vim  could,  without  great  peril,  have  gone  to  the  south- 
ward of  Pot  Bock  and  to  the  right  of  the  true  tide ;  and 
the  question  whether  there  was  any  difBculty  in  steering 
the  Galatea,  arising  from  injuries  to  her  propeller,  her 
keel  and  the  support  of  her  rudder,  which  she  had  sus- 
tained two  days  previously  by  striking  a  reef  of  rocks 
off  Tenth  street.  New  York,  in  the  East  river.  The  evi- 
dence satisfactorily  establishes,  that  the  Vim,  with  her 
tows,  could  not,  at  half  flood,  have  properly,  or  without 
peril,  gone  to  the  southward  of  Pot  Bock,  or  to  the  right 
of  the  true  tide.  It  also  establishes,  that  there  was  no 
injury  to  the  steering  apparatus,  or  rudder,  or  propeller, 
or  keel  of  the  Galatea,  which  impaired  or  affected  the 
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facility  of  steering  her.  The  case  is,  therefore,  on  the 
libel,  left  to  the  general  allegation  therein  of  fault  and 
negligence,  and  the  want  of  proper  care  and  skill,  on  the 
part  of  those  engaged  in  navigating  the  Oalatea. 

The  testimony  on  the  trial  altogether  negatives  the 
statements  in  the  answer,  that  it  was  the  striking  of  the 
barges  against  the  starboard  side  of  the  Oalatea  that 
turned  her  around  with  her  st^m  to  the  shore ;  and  that 
her  headway  was  lost  because  she  was  turned  around 
with  her  stem  to  the  shore,  and  because  the  full  force  of 
the  tide  then  bore  upon  her  starboard  side ;  and  that,  on 
a  sheer  or  turn  caused  to  the  Oalatea  by  tiie  striking  of 
her  bow  by  the  barges,  her  stem  actually  touched  the 
rocks  on  the  shore.  The  evidence  shows,  that,  when  the 
Oalatea  had  just  passed  Kegro  Bluff,  she  saw  the  lights 
of  the  Vim,  across  the  land  at  Negro  Point,  the  Vim 
being  then  about  abreast  of  Flood  Bock ;  that  the  Oala- 
tea then  gave  one  whistle ;  that  the  Vim  replied  by  one 
whistle ;  that  the  Oalatea  shortly  afterwards  rang  one 
bell  and  slowed  ;  that,  her  helm  being  amidships,  she 
kept  it  so  till  she  reached  .Negro  Point,  when  she  hove  it 
hard  aport;  that  the  vessels  continued  to  approach 
<each  other  until  they  had  arrived  within  500  or  600  feet 
of  each  other,  when,  the  Oalatea  seeing  the  Vim  and 
lier  tows  coming  rapidly  with  the  tide,  and  presenting 
the  port  side  of  the  port  tow  to  view,  the  Oalatea's  en- 
gine was  stopped ;  that,  shortly  afterwards,  the  engine 
of  the  Oalatea  was  reversed ;  and  that,  as  soon  as  the  back 
motion  of  her  engine  commenced,  her  wheel  still  being 
kept  hard  aport,  her  head  began  to  fall  off  to  the  south 
of  west,  and  continued  to  fall  off  more  and  more  rapidly 
as  the  tide  began  to  take  effect  on  her  starboard  bow, 
until,  by  the  time  of  the  collision,  the  head  of  the  Oala- 
tea had  fallen  off  four  or  five  points.  Her  pilot  says, 
that  he  hauled  up  around  Negro  Point,  by  porting,  to  a 
little  north  of  west.  A  falling  off  of  from  four  to  five 
points  from  that,  would  bring  her  head,  at  the  time  of 
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the  collision,  to  southwest  or  southwest  by  south.  The 
course  of  the  tide  was  about  east.  The  heads  of  the 
Yim  and  her  tows,  and  of  the  Galatea  were  at  about 
right  angles  to  each  other  at  the  time  of  the  collision. 
This  would  make  the  Vim  and  her  tows  head,  then,  south* 
east  or  southeast  by  east.  The  master  of  the  Galatea 
says,  that  the  Yim  and  her  tows  headed  about  east- 
southeast,  a  variation  to  the  east  of  from  one  to  two 
points ;  and  the  pilot  of  the  Galatea  says,  that  the  Yim 
and  her  tows  headed  south-southeast,  a  variation  to  the 
south  of  from  two  to  three  points.  The  evidence  also 
shows,  that  the  Galatea  continued  backing  for  some 
time  after  the  collision,  and  that,  drifting  with  the  tide 
on  her  starboard  side,  she  touched  bottom  finally  to  the 
eastward  of  Negro  Point,  with  her  stern.  It  is  fully  es- 
tablished, that  it  was  the  backing  of  the  Galatea  before 
the  collision,  and  not  the  blow  of  the  collision,  which 
turned  the  Galatea  athwart  the  tide ;  that  she,  a  vessel 
245  feet  long  was,  before  the  collision,  turned  across  the 
tide,  so  that  she  was  at  an  angle  to  it  of  about  45  de- 
grees, in  a  channel-way  where  the  width  of  the  tide 
where  vessels  go,  between  Pot  Bock  and  Negro  Point,  is 
about  300  feet ;  that  her  headway  was  lost  by  her  stop- 
ping, and  by  the  force  of  the  opposing  tide,  and  by  her 
backing,  and  not  by  her  being  turned  around  as  the 
result  of  the  backing,  or  by  the  eflfect  of  the  tide  on  her 
starboard  side ;  and  that  she  did  not  touch  any  rocks 
through  any  effect  produced  on  her  by  the  collision. 

The  contention  on  the  part  of  the  Galatea  is,  that  the 
Galatea  was  on  the  northerly  edge  of  the  true  tide  off 
Negro  Point,  and  at  the  place  where  she  began  to  back, 
and  as  far  to  her  right  as  she  could  safely  go ;  that  she 
had  left  nearly  the  whole  width  of  the  true  tide  to  her 
left,  for  the  passage  of  the  Yim  and  her  tows  ;  that  the 
Yim  and  her  .tows  came  drifting  down  with  the  tide,  on 
the  northerly  edge  of  the  true  tide,  and  directly  in  the 
course  of  the  Galatea,  in  violation  of  the  agreement 
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made  by  the  signal  whistles,  heading,  indeed,  to  the  east- 
ward and  soathward,  but  making  no  progress  in  that 
direction,  becaase  the  Vim  had  not  power  enough  to 
control  the  load  she  was  towing ;  that,  before  the  Oala- 
tea  began  to  back,  a  collision  was  inevitable ;  that,  if 
she  had  not  backed,  she  would  have  struck  the  0.  J. 
Hoffinan  about  amidships  on  the  port  side  of  the  latter, 
and  would  probably  have  destroyed  the  Vim  herself,  as 
well  as  all  the  barges  ;  that  the  backing  of  the  Galatea 
was  a  proper  movement,  and  mitigated  the  force  of  the 
collision ;  that  she  would  have  been  in  fault,  under  the 
statute,  if  she  had  not  reversed ;  and  that,  even  if  her 
backing  was  an  error  of  judgment,  it  was  not  a  fault,  be- 
cause it  was  a  movement  made  in  the  moment  of  peril, 
to  avoid  a  collision  brought  about  by  the  fault  of  the 
Vim  in  keeping  to  the  north,  after  she  had  agreed  to 
keep  to  the  south. 

On  the  part  of  the  libellants,  it  is  contended,  that  the 
Galatea  knew  that  the  Vim  could  not  pass  to  the  south- 
ward of  Pot  Bock,  and  could  not  stop  her  headway  when 
going  with  such  a  tide,  and  that  the  vessels  would  meet 
at  about  Pot  Bock ;  that,  therefore,  the  greatest  cau- 
tion was  required  on  the  part  of  the  Galatea ;  that  it 
ought  to  have  been  apparent  to  the  Galatea,  very  soon 
after  the  Vim  responded  to  her  signal,  that,  if  she  kept 
on,  merely  slowing,  she  would  meet  the  Vim  at  or  near 
Pot  Bock,  in  about  the  narrowest  part  of  the  tide-way ; 
that,  therefore,  the  Galatea,  going  against  the  tide,  and 
so  having  control  of  herself,  ought  not  merely  to  have 
slowed  before  reaching  Negro  Point,  but  ought  to  have 
stopped  entirely  before  reaching  there ;  that  she  could 
have  safely  done  so ;  that,  although  her  wheel  was 
ported  at  Negro  Point,  it  was  so  ported  only  to  turn 
the  Point ;  that  such  porting  did  not  carry  her  to  the 
northerly  edge  of  the  true  tide  ;  that  she.  was  not  north 
of  the  middle  of  the  true  tide  when  she  began  to  back  ; 
and  that  she  was  in  fault  in  throwing  herself  across  the 
tide  by  backing. 
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It  is  impossible  "to  determine  the  question  of  the  fault 
of  the  Galatea,  without  first  considering  the  question  of 
the  fault  of  the  Vim.  The  Vim  had  her  proper  lights  set 
and  burning.  Her  tow  was  properly  made  up  and  fas- 
tened to  her,  and  it  is  shown  to  have  been,  in  weight 
and  burden,  not  equal  to  what  she  was  in  the  habit  of 
carrying  safely  through  Hell  Gate.  She  had  a  right  to 
go  through  at  half  flood  tide,  and  it  was  not  unusual 
or  improper  to  do  so.  If  it  required  more  care  and 
caution  than  at  any  other  stage  of  the  flood  tide,  or 
than  at  slack  water,  that  fact  was  or  ought  to  have 
beeti  known  to  the  Galatea,  and  she  knew,  when  she 
whistled,  that  the  Vim  was  a  tug  with  tows,  coming 
with  a  flood  tide  that  was  running  at  the  rate  of  seven 
knots  an  hour.  When  the  Vim  responded  to  the  whistle 
of  the  Galatea,  the  engine  of  the  Vim  was  slowed,  and 
her  helm  and  the  helms  of  her  barges  were  ported,  and, 
soon  afterwards,  and  when  the  position  of  the  Galatea 
was  seen,  the  engine  of  the  Vim  was  stopped  and  re- 
versed. I  think  the  weight  of  the  evidence  is,  that  the 
Vim  and  her  tows  were  as  far  towards  the  southerly 
edge  of  the  true  tide  as  they  could  be  required  to  go,  in 
the  dangerous  and  intricate  navigation  of  the  strait.  If 
there  was  not  room  to  the  north  for  the  Galatea  to  pass 
in  safety,  then  it  was  the  duty  of  the  Galatea  not  to 
have  allowed  herself  to  meet  the  Vim  where  she  did 
meet  her.  The  Vim  was  going  with  a  seven-knot  tide 
and  could  not  stop.  The  Galatea  was  a  powerful 
steamer,  going  against  the  same  tide,  and  could  have 
stopped  and  remained  in  a  line  with  the  tide,  at  a  point 
much  further  to  the  eastward,  and  where  the  channel 
was  wider,  and  where  she  could  have  hauled  to  a  further 
distance  to  the  north,  from  the  southerly  edge  of  the 
true  tide,  and  she  could  have  refrained  from  presenting 
her  starboard  side  to  the  action  of  the  tide.  The  fact 
that  the  Galatea  was,  at  the  time  of  the  collision,  head- 
ing about  southwest,  while  the  tide  was  running  about 
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eastj  and  that  the  tide-way  was  about  300  feet  wide,  and 
that  the  Galatea  was  245  feet  long,  and  that  the  extreme 
port  bow  of  the  extreme  port  barge  struck  the  starboard 
side  of  the  Galatea  as  far  forward  on  that  side  as  about 
six  feet  aft  of  the  stem  of  the  Galatea,  is  satisfactory 
evidence,  to  my  mind,  that  the  Vim  and  her  tows  were 
well  over  to  the  southerly  edge  of  the  true  tide,  and  as 
far  over  as  could  be  required  of  them.  I  can  see  no 
fault  on  the  part  of  the  Vim.  This  being  bo,  the  con- 
clusion necessarily  follows  that  the  Galatea  was  in  fault, 
either  in  not  stopping  sooner  than  she  did,  or  in  throw- 
ing herself  athwart  the  tide  to  the  southward,  or  in  not 
keeping  to  the  northerly  edge  of  the  true  tide,  or  in  not 
keeping  her  stem  to  the  north  of  west,  or  in  all  of  these 
particulars. 

There  must  be  a  decree  in  favor  of  the  several  libel- 
lants,  with  costs,  with  a  reference  to  a  commissioner  to 
ascertain  the  damages  sustained  by  them  severally  by 
means  of  the  collision. 

E.  H.  Owen  and  T.  C.  T.  BucU&y,  for  the  libellants. 

J.  H.  CJwate^  for  the  claimants. 


JUNE,  1871. 

THE   UNITED  STATES  v.  EDMUND  WILLETTS 

etal. 

Revekub  Frauds. — Act  op   1863. — Action  of  Dbbt  to  Recover 
Value  of  Goods. — Construction  of  Statutes. 

Under  the  Ist  eection  of  the  Act  of  March  8d,  1868,  to  prevent  frauds  on  the 
revenue,  (12  U,  S,  Stat  at  Largty  787),  an  action  of  debt  lies  in  behalf  of  the 
United  States,  to  recover  the  value  of  goods  imported  in  violation  of  the  previa- 
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ions  of  that  section,  against  the  person,  be  he  owner,  consignee  or  agent  of  the 

goods,  who  Imowlngly  makes  or  attempts  to  make  an  entry  them  by  any  of  the 

false  or  firandulent  means  specified  in  that  Act 
Beyeoae  laws,  which  impose  forfeitures  for  frand,  are  not  technically  penal,  so  as 

to  call  for  a  strict  constmction,  but  are  to  be  construed  so  as  effectually  to 

accomplish  the  intention  of  their  makers. 
Where  a  penaHy  is  given  by  statute,  and  no  remedy  for  its  recovery  is  expressly 

^yen,  debt  will  lie. 

Blatghfobd,  J.  This  is  an  action  of  debt  to  recover 
the  sum  of  $50,000.  There  are  thirty-eight  counts  in 
the  declaration,  nineteen  of  the  counts  being  of  one 
type,  and  nineteen  of  them  being  of  another  type. 
They  relate  to  importations  of  foreign  goods  by  different 
vessels,  there  being  two  counts  in  regard  to  each  im- 
portation. The  importations  were  of  earthenware,  and 
run  from  May,  1868,  to  July,  1869.  The  first  count  and 
all  the  other  counts  which  bear  odd  numbers  are  like 
each  other.  The  second  count  and  all  the  other  counts 
which  bear  even  numbers  are  like  each  other,  and  are 
different  from  the  counts  which  bear  odd  numbers. 
There  is  a  general  demurrer  to  each  of  the  counts.  It 
is  necessary  to  consider  only  the  first  and  second  counts. 

The  counts  are  all  of  them  founded  on  the  1st  section 
of  the  Act  of  March  3d,  1863  (12  U.  S.  Stat,  at  Large, 
737).  That  section,  after  prescribing  the  requisites  for 
invoices,  declarations,  and  certificates  of  consuls,  and 
the  steps  to  be  taken  in  regard  to  the  same,  to  procure 
an  entry  of  merchandise  imported  into  the  United  States 
from  a  foreign  coimtry,  contains  the  following  provision : 
"  And,  if  any  such  owner,  consignee  or  agent,  of  any 
goods,  wares,  or  merchandise,  shall  knowingly  make,  or 
attempt  to  make,  an  entry  thereof  by  means  of  any  false 
invoice,  or  false  certificate  of  a  consul,  vice-consul,  or 
commercial  agent,  or  of  any  invoice  which  shall  not 
contain  a  true  statement  of  all  the  particulars  herein- 
before required,  or  by  means  of  any  other  false  or  fraudu- 
lent document  or  paper,  or  of  any  other  false  or  fraudu- 
lent practice  or  appliance  whatsoever,  said  goods,  wares 
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and  merchandise,  or  their  value,  shall  be  forfeited  and 
disposed  of  as  other  forfeitures  for  violation  of  the 
revenue  lq,ws."       ' 

The  first  count  avers,  that  the  defendants  imported 
from  England  into  the  United  States  certain  earthen- 
ware, which  goods  were  subject  to  the  payment  of 
certain  ad  valorem  duties  to  the  United  States,  on  their 
importation,  and  were  obtained  in  a  foreign  country,  in 
other  manner  than  by  purchase,  after  the  1st  day  of 
July,  1863,  and  which  the  defendiebnts  knowingly,  as 
consignees  or  agents,  made  an  entry  of  in  the  office 
of  the  collector  of  customs  for  the  port  of  New  York, 
by  means  of  a  false  invoice,  and  by  an  invoice  which, 
to  their  knowledge,  was  false,  and  did  not  contain 
a  true  statement  of  all  the  particulars  required  by  the 
provisions  of  section  one  of  the  Act  of  March  3d,  1863, 
and  made  said  entry  by  means  of  a  false  and  fraudulent 
declaration  indorsed  on  said  invoice,  and  signed  by  the 
manufacturer,  owner,  or  agent  of  the  owner,  of  said 
goods,  and  by  means  of  other  false  and  fraudulent 
documents,  papers,  practices  and  appliances,  contrary 
to  the  provisions  of  said  Act ;  that  said  invoice  was  false 
and  fraudulent,  in  that  it  did  not  contain  the  actual 
market  value  of  said  goods,  at  the  time  and  place  when 
and  where  the  same  were  procured  or  manufactured,  but 
said  goods  were  entered  in  said  invoice  at  a  less  market 
value  than  the  actual  market  value  thereof  at  the  time 
and  place  of  manufacture,  and  in  that  it  contained  a 
discount,  bounty  and  drawback  which  had  not  been 
actually  allowed  thereon ;  that  said  declaration  was  false 
and  fraudulent,  in  that,  whereas,  by  it  the  manufacturer, 
owner  or  agent  declared  that  said  invoice  was  in  all 
respects  true,  it  was  not  in  all  respects  true,  and  in  that^ 
whereas,  by  said  declaration,  said  agent,  owner  or  manu- 
facturer declared  that  said  invoice  contained  a  true  and 
full  account  of  the  actual  market  value,  or  wholesale 
price,  of  said  goods,  at  the  time  and  place  when  and 
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where  the  same  were  procured  or  manufactured,  said 
invoice  did  not  contain  a  true  or  full  account  thereof ; 
and  in  that,  whereas,  by  said  declaration,  said  agent, 
owtier  or  manufacturer  declared  that  said  invoice  con- 
tained all  charges  on  said  goods,  and  set  forth  that  no 
discounts,,  bounties  or  drawbacks  were  contained  in  said 
invoice,  except  such  as  had  been  actually  allowed  there- 
on, said  invoice  did  contain  discounts,  bounties  and 
drawbacks  that  had  not  been  actually  allowed  thereon  ; 
that,  by  said  declaration,  entry  and  invoice,  the  Govern- 
ment was  defrauded  of  a  large  part  of  the  duties  inith 
which  said  goods  were  justly  chargeable ;  and  that,  by 
reason  of  the  premises,  and  by  force  of  the  statute,  the 
value  of  said  goods,  to  wit,  the  sum  of  $5,000,  in  gold, 
became  and  was  forfeited  by  the  defendants  to  the  United 
States,  whereby  and  by  force  of  the  statute  an  action 
hath  accrued  unto  the  United  States,  to  have  of  and 
from  the  defendants  the  sum  of  $5,000,  in  gold. 

The  second  count  varies  from  the  first  count,  in 
substance,  only  by  averring  that  the  goods  imported 
were  obtained  in  the  foreign  country,  after  the  Ist  day 
of  July,  1863,  by  purchase,  and  that  the  defendants 
were  owners  of  the  goods,  and,  as  such,  made  entry  of 
them,  and  that  the  goods  cost  more  than  was  stated  in 
the  invoice,  and  that  the  declaration  was  false  in  stating 
that  the  invoice  truly  stated  the  cost,  and  that  the 
defendants  made  the  entry  with  the  intent  to  defraud 
the  GovernmeiiQt  of  the  duties  with  which  the  goods 
were  chargeable. 

It  is  to  be  noted,  that  the  Act  of  1863  forfeits  the 
goods  ^'or  their  value,"  but  does  not  state  of  whom 
such  value  may  be  recovered.  The  4th  section  of  the 
Act  of  December  31st^  1792  (1  U.  8.  Stat,  at  Large,  289), 
which  was  the  provision  of  law  involved  in  the  case  of 
United  States  v.  Grundy  (3  Crarwhj  338),  enacted,  in 
reference  to  an  oath  or  affirmation  to  be  taken  on 
registering  a  vessel,  that,  '^  in  case  any  of  the  matters  of 
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fact  in  the  said  oath  or  affirmation  alleged,  which  shall 
be  within  the  knowledge  of  the  party  so  swearing  or 
affirming,  shall  not  be  true,  there  shall  be  a  forfeiture  of 
the  ship  or  vessel,  together  with  her  tackle,  furniture 
and  apparel,  in  respect  to  which  the  same  shall  have 
been  made,  or  of  the  value  thereof,  to  be  recovered, 
with  costs  of  suit,  of  the  person  by  whom  such  oath  or 
affirmation  shall  have  been  made."  The  66th  section  of 
the  Act  of  March  2d,  1799  (1  U.  8.  Stat,  at  Large,  677), 
which  was  the  provision  of  law  involved  in  the  case  of 
Caldwell  v.  United  States  (8  Howard,  366),  enacts,  in 
reference  to  goods  entered,  which  are  not  invoiced  accord- 
ing to  their  actual  cost  at  the  place  of  exportation, 
with  design  to  evade  the  duties  thereupon,  or  any  part 
thereof,  that  all  such  goods,  "  or  the  value  thereof,  to  be 
recovered  of  the  person  making  entry,  shall  be  forfeited." 
The  defendants  call  attention  to  the  fact,  that  there 
is  no  allegation  in  the  declaration,  that  the  goods  them- 
selves were  forfeited  to  the  United  States,  or  that  the 
defendants  have,  or  have  had,  the  value  or  proceeds 
thereof  in  their  possession,  or  have  otherwise  become 
chargeable  with  the  same.  They  contend,  that  the  several 
counts  of  the  declaration  are  bad  in  substance ;  that 
such  counts  fail  to  show  any  relation  of  debtor  to  the 
United  States  on  the  part  of  the  defendants ;  that  the 
action  cannot  be  sustained  unless,  by  contract  or  by 
statute,  the  obligation  of  debt  has  been  raised  in  favor 
of  the  United  States  against  the  defendants ;  that  the 
Act  of  1863  creates  no  personal  liability  for  the  for- 
feiture, and  confers  no  jurisdiction  over  any  personal 
action ;  that  the  3d  section  of  the  same  Act  prescribes 
a  fine  not  exceeding  $5,000,  or  an  imprisonment  not 
exceeding  two  years,  or  both,  as  a  punishment  on  a  con- 
viction for  doing  certain  acts  in  connection  with  a 
fraudulent  entry ;  that  the  omission,  in  the  Act  of 
1863,  to  prescribe  that  some  particular  person  shall  be 
liable  to  a  civil  action  for  the  value  of  the  goods,  leavQft 
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tbe  forfeiture  of  such  value  to  operate  on  a  boud  or 
whatever  else  may  be  substituted  for  the  goods  them- 
selves, when  such  goods  are  proceeded  against  in  rem  ; 
and  that,  unless  the  statute  is  thus  interpreted,  it  exposes 
to  unlimited  liability,  as  to  time  and  amount,  all  persons 
who  may  have  participated  in  the  entry  which  exposes 
the  goods  themselves  to  forfeiture. 

The  question  involved  in  these  demurrers  came  be- 
fore this  Court  in  March,  1871,  in  the  trial  before  a  jury 
of  the  case  of  The  United  States  v.  Baker  (cmU^  p.  25>, 
which  was  an  action  against  the  owners  of  imported  mer- 
chandise, founded  on  the  1st  section  of  the  Act  of  1863, 
to  recover  its  value,  on  the  ground  that  such  value  had 
been  forfeited  to  the  United  States,  because  of  frauds, 
in  violation  of  that  section,  in  entering  the  merchandise. 
The  point  was  taken  by  the  defendants,  that  the  section 
gave  no  personal  action  for  the  value  of  the  goods.    In 
cliarging  the  jury,  I  said,  after  quoting  the  provision  in 
question  in  the  Act  of  1863 :  "  This  section  of  this  statute 
and  the  66th  section  of  the  Act  of  March  2d,  1799  (1  U. 
S.  Stat,  at  La/rge^  677),  are  the  only  two  sections  to  be 
found  in  any  statute  of  the  United  States  relating  to 
forfeitures  under  the  customs  laws,  which  are  thus  ex- 
pressed in  the  alternative — ^a  forfeiture  of  the  offending 
merchandise  or  its  value.    All  other  statutes,  of  which 
therfe  are  innumerable  ones,  forfeit  the  merchandise  sim- 
l)ly,  and  forfeit  it  only  in  case  it  is  seized  and  taken 
bodily  into  possession  by  the  United  States,  and  pro- 
ceeded against  as  an  offending  thing,  in  rem^  as  it  is 
called,  when  the  question  is,  whether  the  property  so 
seized  and  prosecuted  shall  be  condemned.    But  this  is 
a  prosecutipn  for  the  value  of  goods,  under  the  alterna- 
tive clause — the  goods,  or  their  value.    The  66th  section 
of  the  Act  of  1799,  in  declaring  that  goods,  or  their 
value,  shall  be  forfeited,  when  entered  on  a  fraudulent 
invoice,  declares,  that  the  goods,  or  the  value  thereof, 
*to  be  recovered  of  the  person  making  entry,'  shall  be 
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forfeited,  thus  designating  ^ho  shall  be  the  responsible 
party  to  be  sued  by  the  Government.  The  Act  of  1863 
merely  says,  that  the  goods,  or  their  valae,  shall  be  for- 
feited. It  does  not  say,  ^  to  be  recovered  of  the  person 
making  entry.'  But  these  words  are  not  necessary  to 
give  the  right  of  action  under  the  Act  of  1863.  That  is 
the  meaning  of  this  law;  and,  according  to  the  testi- 
mony in  this  case,  the  value  claimed,  if  to  be  recovered 
from  anybody,  is  to  be  recovered  from  these  defend- 
ants." In  that  case,  the  entry  had  been  made  by  one  of 
the  defendants,  and  they  were  the  owners  of  the  goods, 
and  the  only  question  was  whether  the  person  making 
the  entry  had  knowingly  made  it  by  means  of  false 
papers. 

Some  sensible  interpretation  must  be  given  to  the 
words  "or  their  value,"  in  the  Act  of  1863.  The  defend- 
ants suggest  only  this  interpretation — that  the  words 
mean  the  value  of  the  goods  seized  and  proceeded 
against,  when  such  goods  are  replaced  by  a  bond  for 
their  value,  or  by  money  paid  into  Court  as  their  value. 
But  the  words  "or  their  value"  are  wholly  unnecessary 
to  give  to  the  Oourt  in  which  the  suit  in  rem  against  the 
goods  is  pending,  power  to  condemn  any  substitute  for 
the  goods,  or  to  enforce  payment  of  a  bond  given  for 
their  value.  Such  is  the  ordinary  practice  under  the 
numerous  statutes  which  declare  merely  a  forfeiture  of  a 
res,  and  say  nothing  about  its  value.  The  words  "or 
their  value"  must  have  some  other  scope.  They  can- 
not refer  to  a  liability  which  grows  out  of  the  fact  that 
the  forfeited  goods  came  into  the  possession  of  a  i>erson 
who  turns  them  into  money  and  retains  such  money. 
The  money  could  never  be  identified  so  as  to  be  seized 
and  proceeded  against  in  rem.  Moreover,  if  the  stat- 
ute had  Intended  to  give  a  remedy  in  rem  against  such 
money,  it  would  naturally  have  used  the  word  "pro- 
ceeds," and  not  the  word  "value."  It  is  very  clear,  that 
the  words  "or  their  value"  imply  a  i>ersonal  action 
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against  some  person  for  the  value,  the  money  yalae,  of 
the  offending  goods.  And  it  does  no  violence  to  the  lan- 
guage of  the  Act  to  say,  that  it  intends  a  personal  ac- 
tion, to  recover  such  value  from  the  owner,  consignee  or 
agent  of  the  goods,  who  knowingly  makes  or  attempts 
to  make  the  entry  thereof  by  means  of  the  false  or 
traudulent  paper,  practice  or  appliance.  It  intends  to 
give  to  the  United  States  an  elective  forfeiture,  and  to 
make  the  person  who  knowingly,  as  owner,  consignee  or 
agent,  makes  or  attempts  to  make  the  forbidden  entry, 
responsible  for  the  value  of  the  goods  so  entered  or 
attempted  to  be  entered.  There  is  no  hardship  in  this. 
Bevenue  laws,  which  impose  forfeitures  for  fraud,  are 
not  technically  penal,  so  as  to  call  for  a  strict  construc- 
tion, but  they  should  be  construed  so  as  effectually  to 
accomplish  the  intentions  of  their  makers.  (Taylor  v. 
United  States,  3  Howard^  197).  And  they  should  not  be 
construed  so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  (United  States  v.  Wiltberger,  5  Wheor- 
tofiy  76,  95 ;  American  Fur  Co.  v.  United  States,  2  Peters^ 
358,  367).  When  a  penalty  is  given  by  statute  and  no 
remedy  for  its  recovery  is  expressly  provided,  debt  will 
lie.  (Jacob  v.  United  States,  1  Brock.  520).  Under  a  stat- 
ute like  the  one  now  under  consideration,  the  proper 
action  for  the  penalty  is  an  action  of  debt  in  the  name 
of  the  United  States.  (Matthews  v.  Offley,  3  Sumner ^  115, 
120 ;  United  States  v.  Bougher,  6  McLean,  277,  281). 
The  only  question  in  this  case  is,  whether  the  alterna- 
tive forfeiture  of  the  value  of  the  goods,  given  by  the 
statute,  is  a  forfeiture  to  be  recovered  of  the  person,  be 
he  owner,  consignee  or  agent  of  the  goods,  who  know- 
ingly makes  or  attempts  to  make  the  entry  by  any  of  the 
false  or  fraudulent  means  specified.  I  have  no  doubt 
that  such  and  such  alone  was  the  intention  of  Congress, 
The  Act  of  1863  is  one,  as  its  title  declares,  ''  to  prevent 
and  punish  frauds  upon  the  revenue ;"  and  it  is  impossi* 
ble  to  say  that  Congress  intended  anything  by  the  words 
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^'or  their  value,"  unless  it  intended  a  personal  action, 
for  the  value  of  the  goods,  against  the  guilty  party  whom 
it  had  just  previously  designated. 

The  demurrers  are  overruled,  and  th^  defendants  are 
allowed  to  plead  to  the  declaration,  on  payment  of  costs. 

Noah  Davis  {ZHstrict  Attorney)^  for  the  United  States. 

WiViam  M.  Evarts,  for  the  defendants. 
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FiFTT  Per  Cent.  Clause. — Value. 

An  appraisement  of  the  stock  of  goods  of  the  bankrupts,  made  a  few  days  after 
the  filing  of  their  volnntary  petition,  fixed  its  value  at  a  certain  sum,  but  they 
were  sold  by  the  assignee  for  much  less.  There  was  no  proof  that  the  goods 
depreciated  in  value  before  their  sale.  Taking  the  value  at  the  amount  realized 
by  the  assignee,  the  assets  of  the  bankrupts  were  not  equal  to  fifty  per  cent,  of 
the  claims  proved  against  their  estate,  on  which  they  were  liable  as  principal 
debtors: 

Held,  That  the  appraisement  was  exaggerated,  and  the  amount  realized  by  the 
assignee  was  the  only  safe  guide  as  to  the  value  of  the  assets,  and,  as  the  bank- 
rupts had  not  filed  the  assent  in  writing  of  a  majority  in  number  and  value  of 
their  creditors,  discharges  must  be  refused  them. 

BiiATCHFORD,  J.  In  this  case,  the  debts  proved,  on 
which  the  bankrupts  are  liable  as  principal  debtors,  are, 
at  the  minimum  amount,  SIO,  766  24.  Fifty  per  cent,  of 
this  sum  is  86,383  12.  In  view  of  the  testimony  as  to  the 
condition  of  the  stock  of  goods  turned  over  by  the  bank- 
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rupts  when  they  filed  their  yoluntary  petition  in  bank- 
ruptcy, July  21st,  1869, 1  must  reject  the  appraisement 
of  such  stock  made  at  84,606  64,  July  27th,  1869.  That 
appraisement  was,  on  the  proofs,  very  much  exag- 
gerated. How  much  it  is  impossible  to  say.  There  is 
no  safe  guide  but  the  amount  realized  for  the  goods  by 
the  assignee.  There  is  no  satisfactory  evidence  that  the 
goods  suffered  any  depreciation  in  value  between  July 
21st,  1869,  and  the  time  when  the  assignee  sold  them, 
whether  before  or  after  they  came  into  the  assignee's 
hands,  or  that  the  bankrupts  are  entitled  to  have  any 
larger  sum  taken  as  the  value  of  such  goods,  in  deter- 
mining the  amount  of  their  assets  under  section  33  of  the 
Act,  as  amended  by  the  Act  of  July  27th,  1868,  section  1 
(15  JJ.  8.  Stat,  at  La/rge^  227),  than  the  sum  realized  by 
the  assignee.  This  same  view,  on  the  evidence,  applies 
to  all  the  property  of  the  bankrupts.  The  assignee  cer- 
tifies that  the  proceeds,  in  his  hands,  of  property  sold 
and  of  debts  collected,  and  the  debts  uncollected  but  in 
his  opinion  good  and  collectable,  amount  to  $4,933 14. 
This  amount  does  not  include  the  expenses  of  selling 
the  property,  but  such  expenses  were  only  about  $250, 
and  the  $4,d33 14  is  less  than  the  $5,383  12  by  $449  98. 
The  proceedings  having  been  commenced  after  January 
1st,  1869,  and  the  debtors  not  having  shown  that  their 
assets  are  equal,  or  have  been,  at  any  time  since  they 
filed  their  petition,  equal  to  fifty  per  cent,  of  the  claims 
proved  against  their  estate,  upon  which  they  are  or  were 
liable  as  principal  debtors,  and  not  having  filed  the 
assent  in  writing  of  a  majority  in  number  and  value  of 
their  creditors  to  whom  they  are  or  have  become  liable 
as  principal  debtors,  and  who  have  proved  their  claims, 
discharges  are  refused. 

Cheney  <b  Dixofij  for  the  bankrupts. 

C  A.  Seward  and  J.  B.  Fogerty^  for  the  opposing  cred- 
itors. 
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BANKEUPT. 

ExXMPTION. 

ITnder  th<)  words  "  articles  "  and  "  necesBarieB,"  in  section  14th  of  the  hankrnptcy 
Act,  money  cannot  be  set  spart  by  the  assignee  to  the  bankrupt,  unless  snch 
money  is  the  proceeds  of  specific  things  which  ought  to  be  set  apart  under  the 
head  of  "  articles  "  and  "  necessaries." 

The  register  in  this  case  certified  to  the  Court,  that 
the  assignee  had  been  requested  by  the  bankrupt  to  set 
apart  to  him  such  property  as  he  was  entitled  to,  under 
the  provisions  for  exempt  property  in  the  bankruptcy 
Act;  that  the  property  mainly  consisted  of  "dry  and 
fancy  goods ;"  that,  thereupon,  the  assignee  set  apart  two 
suits  of  clothes,  three  shirts  and  a  cook  stove,  valued  at 
916  50,  but  declined  to  set  apart  any  of  said  dry  and  fancy 
goods ;  that  the  assignee  then  sold  aU  *'the  property  of 
the  bankrupt  not  so  exempt,"  for  $1,333  42 ;  and  that, 
thereupon,  the  bankrupt  requested  the  assignee  to  set  off 
and  allow  to  him  out  of  the  proceeds  of  such  sale  a  sum 
sufficient  to  make  the  amount  of  exemption  $500,  which 
the  assignee  declined  to  do. 

The  register,  on  request  of  the  assignee  and  the  bank- 
rupt, certified  the  question  to  the  Court. 

Blatchforb,  J.  Until  I  know  what  the  "dry  and 
fancy  goods "  were,  by  items  and  description,  that  were 
sold,  and  what  was  the  property  of  said  bankrupt  that 
was  sold,  it  is  impossible  for  me  to  judge  whether  such 
goods  and  property  come  within  the  description^  in  sec- 
tion 14,  of  "other  articles  and  necessaries  of  such  bank- 
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rapt,"  so  as  to  make  it  proper  to  set  them  apart,  and,  if 
sold,  their  proceeds.  Bnt  I  do  not  think  that,  under  the 
word  "articles,"  or  the  word  "necessaries,"  money  can 
be  set  apart,  unless  such  money  is  the  proceeds  of  spe- 
cific things  which  could  and  ought  to  be  set  apart  under 
the  head  of  "other  articles  and  necessaries  of  such 
bankrupt." 


JUNE,  1871. 

THE  STEAMBOAT  NEWPOET. 

Collision  in  East  Rivsr. — Steamboat  Ovebtakino  Another. 

The  tag  Q.,  with  a  barge  la  tow  aloogside,  was  boand  from  Jersey  City  to  the 
Atlantic  Basin,  in  BrooUyn.  The  steamboat  N.  came  oat  from  a  pier  in  New 
York  city,  on  a  trip  through  the  Soond,  and  swang  her  head  to  port  down  the 
North  river,  daring  which  moyement  the  Q.  passed  from  the  starboard  to  the 
port  side  of  the  N.,  ahead  of  her.  The  N.  then  swung  still  farther  to  port  to 
enter  the  East  riyer,  but  blew  a  single  whistle  to  tell  the  Q.,  as  she  alleged,  that 
she  intended  to  go  outside  of  and  pass  her.  The  Q.  kept  on  her  course,  and 
was  struck  by  the  N.  on  the  starboard  side,  and  sank  with  the  barge : 

Held,  That,  as  the  N.  was  behind  the  Q.,  aod  to  starboard  of  her,  the  course  up 
the  East  riyer  which  she  wished  to  take  must  cross  that  of  the  Q.  either  ahead 
or  astern  of  the  Q ; 

That,  in  adopting  the  manoBuyre  of  crossing  ahead  of  the  Q.,  the  N.  chose  the 
most  haaardous  of  the  two  manoeuyres,  and  that,  under  these  cii'cumstances,  the 
burden  was  on  her  to  excuse  herself; 

That,  on  the  eyidence,  the  excuse  which  she  had  set  up,  that  the  Q.  sheered  to 
starboard,  and  thus  crossed  her  course,  was  not  made  out; 

That,  if  the  effect  of  the  ebb  tide  from  the  East  riyer,  striking  the  port  bow  of  the 
barge,  as  the  Q.  entered  such  tide,  was  to  deflect  the  Q.  to  starboard,  this  was 
an  effect  which  the  N.  could  haye  foreseen,  and  guarded  against  by  not  ap- 
proaching tlie  Q.  so  closely ; 

That,  if  the  Q.  had  slowed  and  stopped  while  under  the  bows  of  the  N.,  such 
action,  under  the  circumstances,  would  not  be  held  to  haye  been  a  fault. 
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Blatchford,  J.  Tbis  is  a  libel  filed  by  tbe  owners 
of  the  steam  propeller  Quickstep  against  the  steamboat 
Newport,  to  recover  for  the  damages  caused  to  the 
Quickstep  by  a  collision  which  took  place  between  her 
and  the  Newport  on  the  17th  of  August,  1866,  shortly 
after  5  o'clock,  p.  M.,  in  the  East  river,  near  Diamond 
reef  buoy,  between  the  Battery  and  Governor's  island. 
The  Quickstep,  with  a  barge  loaded  with  coal  in  tow  on 
her  port  side,  was  bound  from  Jersey  City  to  the  Atlan- 
tic basin,  in  Brooklyn.  The  Newport  had  left  her  berth 
at  pier  28,  North  river,  and  passed  down  the  North  river 
and  into  the  East  river,  and  was  bound  up  the  East  river, 
through  Hell  Gate  and  the  Sound,  to  Newport,  Ehode 
Island.  The  tide  was  about  half  ebb,  and  running  with 
the  strength  of  the  ebb  from  the  East  river  into  the 
North  river  from  between  Governor's  Island  and  the 
Battery,  and  also  ^from  the  East  river  through  the  chan- 
nel between  Governor's  Island  and  the  Long  Island 
shore.  As  the  Newport  came  out  of  her  slip  heading  to 
the  west,  she  gradually  swung  to  port  till  she  headed 
down  the  North  river.  The  Quickstep,  coming  from 
Jersey  City,  passed  across  the  bows  of  the  Newport  from 
starboard  to  port  of  the  Newport.  As  the  Newport 
swung  around  still  further  to  port  to  head  through  be- 
tween the  Battery  and  Governor's  Island  into  the  East 
river,  she  had  the  Quickstep  on  her  port  hand  and  ahead, 
and  was,  therefore,  following  and  overtaking  the  Quick- 
step. Under  these  circumstances,  it  was  the  duty  of  the 
Ne\^'port  to  avoid  the  Quickstep,  and  keep  out  of  her 
way.  She  did  not  avoid  her,  but  ran  into  her.  The 
stem  of  the  Newport  struck  the  starboard  side  of  the 
Quickstep,  not  far  from  amidships  on  the  Quickstep,  at 
an  angle  of  about  forty-five  degrees,  angling  forward  on 
the  Quickstep,  crushing  in  her  side,  so  that  she  sank 
almost  immediately,  as  did  also  the  coal  barge  and  the 
cargo  of  coal.  The  Newport,  being  behind  the  Quick- 
step, and  to  the  starboard  of  the  Quickstep,  and  the 
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Quickstep  being  bouDd  to  the  Atlantic  basin  and  the 
Newport  being  bound  up  the  East  river,  the  Newport 
could  gain  her  course  up  the  East  river  only  by  crossing 
the  course  of  the  Quickstep.  This  she  could  do,  either 
by  going  under  the  stem  of  the  Quickstep,  or  by  over- 
taking the  Quickstep  and  passing  her,  leaving  her  to  the 
left  and  going  across  her  bows  and  around  her.  The 
former  was  obviously  the  safe  course.  The  Newport  re- 
jected that  method,  and  undertook  to  accomi)lish  the  re- 
sult of  running  around  the  Quickstep  while  the  latter 
should  keep  on — a  project  dangerous  in  its  inception 
and  fatal  in  its  result.  Under  these  circumstances,  the 
burden  is  on  the  Newport  to  excuse  herself,  she  being 
the  overtaking  vessel,  and  having  actually  overtaken 
the  Quickstep  and  run  her  down.  The  Quickstep  was  a 
small  propeller.  The  Newport  was  a  large  and  powerful 
side-wheel  steamer. 

The  answer  of  the  Newport  sets  up,  that,  after  the 
Quickstep,  coming  from  Jersey  City,  had  crossed  the 
bows  of  the  Newport,  and  while  the  Newport  was  oppo- 
site Castle  Garden,  and  the  Quickstep  was  proceeding 
along  the  New  York  shore,  between  that  shore  and  the 
Newport,  the  Newport  sounded  one  blast  of  her  whistle, 
to  notify  the  Quickstep  and  the  several  other  vessels 
which  were  between  the  Newport  and  the  New  York 
shore,  that  it  was  the  intention  of  the  Newport  "  to  take 
the  outside,  and  commenced  gradually  to  turn  up  to- 
wards the  East  river,  as  nearly  as  possible  in  the  middle 
of  the  river,  at  which  time  said  steam-tug,"  the  Quick- 
step, "was  running  a  course  parallel  with  the  Newport, 
inside  of  her,  on  her  port  bow,  and,  to  all  appearance, 
seemed  bound,  like  the  Newport,  up  the  East  river." 
The  answer  also  avers,  that  those  in  charge  of  the  Quick- 
st«ep  took  no  notice  of  the  whistle  from  the  Newport ; 
that,  as  the  Newport,  continuing  her  course,  opened  the 
East  river,  being  then  nearly  opposite  the  southern  ex- 
tremity of  the  Battery  and  about  midway  between  that 
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and  the  bnoy  on  Diamond  Seef,  the  Quickstep  gave  a 
sheer  towards  Governor's  Island^  directly  across  the 
course  of  the  Newi>ort,  and  so  near  to  her  as  to  render  a 
collision  imminent ;  and  that,  immediately  on  perceiv- 
ing the  position  in  which  the  Quickstep  had  been  thus 
placed,  the  wheels  of  the  Newport  were  stopped  and  re- 
versed, and  her  helm  was  put  hard  aport,  in  the  hope, 
if  possible,  of  avoiding  a  collision,  but,  at  the  same  mo- 
ment, the  Quickstep  also  slowed  her  engine  or  stopped 
it  wholly,  by  which  the  Quickstep  was  left  directly  under 
the  stem  of  the  Newport.  The  answer  charges,  that  the 
collision  was  the  fault  of  the  Quickstep  in  these  re- 
spects :  (1.)  In  not  paying  due  regard  to  the  whistle  of 
the  Newport,  by  which  the  Quickstep  was  warned  of  the 
intention  of  the  Newport  to  pass  on  the  outside ;  (2.)  In 
making  a  sheer  to  starboard,  and  attempting  to  cross 
the  bows  of  the  Newport  after  the  Newport  had  sig- 
nalled her  intention  to  take  the  outside ;  (3.)  In  attempt- 
ing to  cross  the  known  course  of  the  Newport  without 
notifying,  by  whistle  or  otherwise,  a  desire  or  intention 
to  do  so ;  (4.)  In  slowing  or  stopping  her  engine,  when 
she  had  thus  been  brought  directly  under  the  bows  of 
the  Newport,  instead  of  making  an  effort,  by  press  of 
steam,  to  escape  the  danger ;  (5.)  In  not  answering  the 
Newport's  whistle ;  (6.)  In  not  having  any  efficient  look- 
out ;  (7.)  In  not  exercising  proper  care,  having  regard  to 
the  size  and  superior  power  of  the  Newport,  and  having 
full  knowledge  of  the  course  to  be  necessarily  taken  by 
her  into  and  up  the  East  river. 

It  is  manifest  from  the  answer  that  it  proceeds  upon 
the  theory  that  the  Quickstep  was  bound  up  the  East 
river,  as  the  New]>ort  was,  and  not  across  the  East  river, 
to  the  Atlantic  Basin,  and  that  the  Newport,  as  the 
overtaking  boat,  and  the  faster  boat,  had  the  right  to 
determine  and  announce  that  she  would,  in  passing  the 
Quickstep,  pass  on  the  starboard  hand  of  the  Quickstep, 
and  to  follow  out  such  determination,  without  receiving 
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from  the  Quickstep  any  assent  to  such  coarse  of  pro- 
ceeding. The  Qnickstep  was,  in  fact,  not  bound  up  the 
East  river,  but  was  bound  to  the  Atlantic  Basin.  The 
Newport  could  not  tell  where  the  Quickstep  was  bound. 
There  was  nothing  in  the  heading,  or  course,  or  move- 
ment of  the  Quickstep  to  indicate  that  she  was  bound 
up  the  East  river  rather  than  to  the  Atlantic  Basin. 
The  Quickstep  had  not  yet  arrived  at  the  point  where  a 
divergence  from  the  course  she  was  on  would  be  neces- 
sary, if  she  were  bound  up  the  East  river.  In  this  pos- 
ture of  affairs,  the  Newport,  as  the  aaswer  says,  whistled 
her  determination  to  go  outside,  and  commenced  gradu- 
ally to  turn  up  towards  the  East  river,  the  Quickstep 
being  then  on  her  port  bow.  The  whistle,  the  answer 
says,  was  not  noticed  by  the  Quickstep.  Still,  as  the 
answer  says,  the  Newport  continued  her  course,  and, 
when  the  Newport  had  opened  the  East  river,  the  Quick- 
step sheered  directly  across  the  course  of  the  Newport, 
whereupon,  seeing  that  a  collision  was  imminent,  the 
Newport  stopped  and  reversed,  and  put  her  helm  hard 
aport,  and  the  Quickstep  slowed  or  stopped,  so  as  to 
leave  herself  directly  under  the  stem  of  the  Newport. 

It  is  shown,  by  the  trials  of  collision  cases,  to  be  very 
much  the  habit  of  large  steamers,  in  dealing  with  small 
tugs,  to  determine  on  a  course  and  announce  it  by  whis- 
tling, and  then  persist  in  it^  whether  an  acquiescent  re- 
sponse is  obtained  or  not.  The  case  set  up  in  this  an- 
swer is  one  of  that  kind.  It  is  manifest,  that,  if  the  New- 
port had  kept  at  a  proper  and  safe  distance  behind  the 
Quickstep  until  she  had  learned  satisfactorily  where  the 
Quickstep  was  bound,  she  would  not  then  have  at- 
temi)ted  to  take  the  outside,  or  to  whistle  the  Quickstep 
to  the  inside,  but  would  have  passed  under  the  stem  of 
the  Quickstep.  And,  after  the  Newport  had  whistled, 
and  found  her  whistle  unanswered,  it  was  wrong  in  her 
to  continue  her  course,  as  the  answer  says  she  did,  and 
approach  so  close  to  the  Quickstep.      The   evidence 
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makes  out  three  separate  signals  of  a  single  whistle, 
each  by  the  Newport,  none  of  which  were  answered  by 
the  Quickstep.  This  only  aggravates  the  fault  of  the 
Newport. 

I  am  satisfied,  on  the  proofs,  that  the  Quickstep  made 
no  sheer  to  starboard  whatever,  across  the  bows  of  the 
Newport,  but  kept  her  course,  in  so  far  as  the  load  she 
had  and  the  tide  would  allow,  towards  her  objective  point 
in  Brooklyn.  As  regards  any  effect  which  her  load  and 
the  tide  from  the  East  river  may  have  had  upon  her,  she 
was  in  full  view  from  the  Newport.  The  effect  of  the 
tide  on  a  small  tug,  so  loaded,  was  or  ought  to  have 
been  known  to  the  Newport,  and,  if  the  action  of  the 
tide,  striking  the  port  bow  of  the  barge  on  the  port  side 
of  the  Quickstep,  as  they  entered  such  tide,  produced  a 
deflection  of  the  Quickstep  and  her  tow  to  the  starboard, 
which  the  Newport  mistoo):  for,  and  now  calls,  a  sheer, 
this  was  a  movement  which  the  Newport  could  have 
foreseen,  and  could  have  guarded  against  by  not  allow- 
ing herself  to  approach  so  close  to  the  Quickstep. 

If  there  was  any  slowing  or  stopping  of  the  engine 
of  the  Quickstep,  when  she  was  directly  under  the  bows 
of  the  Newport,  such  a  movement  cannot  be  regarded 
as  a  fault.  Those  in  charge  of  a  small  tug  may  well 
lose  their  self-possession,  and  not  act  with  coolness  or 
make  exactly  the  right  manoeuvre,  in  the  moment  of 
peril,  when  they  see  their  boat  about  being  run  over  by 
a  steamer  many  times  their  size.  I  do  not  mean  to  say, 
however,  that  the  fact  of  such  slowing  or  stopping  is 
established,  or  that,  if  it  were,  it  would  have  be%a  a 
wrong  manoeuvre. 

There  was  no  deficiency  in  respect  of  a  lookout,  on 
the  Quickstep.  It  was  the  business  of  the  Quickstep  to 
keep  her  course,  to  the  best  of  her  ability,  and  she  did 
so.  It  was  the  business  of  the  Newport,  overtaking 
her,  to  avoid  her. 

The  suggestion,  in  the  answer,  that  the  Quickstep  did 
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not  exercise  proper  care,  having  regard  to  the  size  and 
superior  power  of  the  Newport,  and  having  full  knowl- 
edge of  the  coarse  to  be  necessarily  taken  by  her,  into 
and  np  the  Bast  river,  ought  properly  to  be  reversed  in 
its  application.  The  Newport,  being  superior  in  size 
and  power  to  the  Quickstep,  and  approaching  her  from 
behind,  and  being  in  ignorance  of  whether  the  Quickstep 
was  going  to  the  Atlantic  Basin  or  up  the  East  river 
towards  Hell  Gate,  did  not  exercise  proper  care.  She 
suffered  herself  to  approach  too  close  to  the  Quickstep, 
seeing  her  plainly  ahead,  and  knowing  what  the  tide 
was,  and  how  it  would  affect  her,  so  that,  with  the  speed 
the  Newport  had,  she  could  not,  when  the  exigency 
arose,  succeed,  by  stopping  and  reversing  and  changing 
her  helm,  in  avoiding  a  collision.  The  libel  alleges,  as 
faults  in  the  Newport,  causing  the  collision,  that  the 
Newport  did  not  slacken  her  speed  and  reverse  her 
engine  and  wheels,  when  approaching  the  stern  of,  and 
overtaking,  the  Quickstep,  when  within  a  i)roper  distance 
from  her  for  that  purpose,  and  in  not  exercising  proper 
care,  when  the  persons  navigating  the  Newport  had 
the  Quickstep  in  full  view.  These  faults  are  established 
by  the  evidence. 

There  is  something  very  obscure  in  the  account 
given  by  those  on  boai*d  of  the  Newport,  of  the  occur- 
rence. They  make  out,  that,  having  the  Quickstep  on 
their  port  hand,  and  seeing  her  sheer  to  starboard  across 
the  course  of  the  Newport,  the  Newport  ported.  This 
would  be  to  follow  up  the  Quickstep,  and  run  into  the 
peril  which  they  claim  the  Quickstep  was  inviting. 
Still  further,  they  claim  that  a  hail  was  given  from  the 
Newport  to  the  Quickstep,  urging  the  Quickstep,  when 
she  was  presenting  in  view  her  starboard  side,  crossing 
the  bows  of  the  Newport  to  the  starboard,  to  quicken 
her  speed,  and  go  ahead  across  the  bows  of  the  Newport ; 
and  this,  while  the  Newport  herself  was  swinging  to 
starl;)oard,  as  they  claim,  on  a  port  helm.    All  these 
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appearances,  and  the  hail  to  the  Quickstep,  are  explicable 
and  consistent,  on  the  view,  that  the  Newport,  thinking, 
as  her  answer  says,  that  the  Quickstep  was  bound  up 
the  East  river,  was  herself  rounding  gradually  to  port, 
to  breast  against  the  effect  of  the  ebb  tide  on  her  port 
bow,  and  to  head  up  the  East  river,  and  that  she  mistook 
this  gradual  rounding  on  her  own  part,  for  a  sheer  of 
the  Quickstep  to  starboard,  and  then  saw  that  a  more 
rapid  forward  movement  of  the  Quickstep  would  aid  in 
causing  the  Newport  to  go  clear  to  port  under  the  stern 
of  the  Quickstep,  and  so  gave  the  hail  to  the  Quickstep 
to  go  ahead  faster.  If  the  Newport  were  in  fact  swinging 
to  starboard  on  a  port  helm,  with  the  Quickstep  crossing 
ahead  from  port  to  starboard,  a  hail  to  the  Quickstep  to 
go  ahead  to  starboard  faster,  seems  quite  out  of  place. 
The  more  natural  hail  would  seem  to  have  been,  for  the 
Quickstep  to  starboard  and  stop,  and  get  out  of  the  way 
to  the  port  side,  while  the  Newport  was  sheering  to 
starboard  on  a  port  helm. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  compute  the  damages. 

C.  Donohue  and  W.  J.  Haslzeti^  for  the  libellants. 

J.  H.  Ckoate  and  W.  G.  Choate^  for  the  claimants. 
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THOMAS  McNALLY  v.  OHEISTOPHBB  MEYBE 

Collision  in  East  River. — Eyibbncx. 

Notliing  ifl  more  unreliable  than  testimonj  from  those  on  one  moying  reesel, 

as  to  the  absolute  actions  of  another  moving  vessel 
The  only  safe  reliance,  as  a  g^eral  rule,  as  to  the  course  and  deflections 

of  a  vessel,  is  the  testimony  of  those  who  hold  her  helm  in  their  hands. 
A  steamer,  bein^  approached  from  behind  by  another  steamer,  coming  np  on 

her  starboard  side,  on  a  rounding  course,  intending  to  cross  her  bows  from 

starboard  to  port,  is  under  no  obligations  to  promote  that  movement 

Blatchfobd,  J.  This  libel  grows  out  of  the  same  col- 
lision which  is  the  subject  of  the  previous  case  of  The 
Newport  {<mte^  p.  231).  The  libellant  was  the  owner  of  the 
barge  which  was  in  tow  of  the  Quickstep,  and  he  sues 
the  owners  of  the  Quickstep,  to  recover  the  value  of 
the  barge,  and  of  some  property  on  board  of  her,  and  of 
the  freight  money  for  the  cargo  of  coal,  and  the  amount 
of  money  paid  to  the  Quickstep  for  the  towage  service. 
He  does  not  sue  the  Newport. 

The  testimony  is  the  same  as  in  the  case  referred  to. 
The  libel  contains  substantially  the  same  account  of  the 
occurrence  as  the  answer  contains  in  the  suit  against 
the  Newport.  The  libel  further  charges  fault  in  the 
Quickstep,  in  unnecessarily  and  improperly  delaying  to 
begin  to  tow  the  barge  from  Jersey  Gity  to  the  Atlantic 
Docks,  so  that  she  encountered  the  Newport.  No  proof 
was  offered  to  sustain  this  allegation. 

There  are  some  averments  in  the  libel  which  are  not 
found  in  the  answer  in  the  case  against  the  Newport, 
and  serve  to  illustrate  some  remarks  made  by  me  in 
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deciding  that  case.  The  libel  avers,  that,  just  at  the 
moment  when  the  Newport  was  rounding  on  her  course 
up  the  East  river,  outside  of  the  Quickstep,  the  Quick- 
step, without  notifying  her  intention  by  whistle  or  other- 
wise, sheered  to  starboard,  with  the  barge,  across  the 
course  of  the  NewxK>rt,  and  then,  in  that  position,  shut 
off  her  steam.  The  rounding  of  the  Newport  on  her 
course  up  the  Bast  river,  was  a  rounding  to  port,  which 
required  starboarding,  and,  therefore,  indicates  a  swing- 
ing of  the  Newport  to  port  by  starboarding,  which 
would,  even  if  the  Quickstep  kept  a  straight  course, 
cause  the  Quickstep  to  appear  to  those  on  the  Newport 
to  be  swinging  to  starboard  by  porting.  Daily  ex- 
perience in  the  trial  of  collision  cases  shows  that  nothing 
is  more  unreliable  than  testimony  from  those  on  one 
moving  vessel  as  to  the  absolute  actions  of  another 
moving  vessel.  The  irresistible  propensity  is  to  regard 
your  own  vessel  as  stationary  with  reference  to  the 
other  vessel,  and  to  attribute  all  deflecting  movement 
to  the  other  vessel.  The  other  vessel,  a  moving  object, 
is  alone  in  the  eye.  Unmoving  objects  are  not  kept  in 
view,  as  tests  of  movements  in  the  vessels.  The  testi- 
mony which  results  is  honest,  but  illusory,  deceptive 
and  unreliable.  The  only  safe  reliance,  as  a  general 
rule,  as  to  the  course  and  deflections  of  a  vessel,  is  the 
testimony  of  those  who  hold  in  their  hands  her  wheel 
or  her  tiller.  A  change  of  bearing  between  two  vessels, 
which  may  be  the  result  of  three  things — a  change  of 
course  wholly  by  one,  a  change  of  course  wholly  by  the 
other,  or  a  change  of  course  by  both — can  give  no 
reliable  indication  to  an  observer  on  either  vessel,  who 
judges  merely  from  looking  at  the  other  vessel,  as  to 
which  one  of  the  three  things  has  produced  such  change 
of  bearing. 

The  libel  also  states,  that  the  Quickstep  was  proceed- 
ing in  a  nearly  straight  course  towards  the  East  river, 
at  no  great  distance  from  the  Battery,  bound  for  the 
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Atlantic  Docks  in  Brooklyn,  and  that,  as  the  Newport 
came  behind^  and  outside  of,  the  Quickstep,  and  mani- 
fested her  intention  of  leaving  the  Quickstep  on  her, 
the  Newport* s,  port  side  in  her  course  up  the  East  river, 
it  was  a  fault  in  the  Quickstep  to  sheer  to  starboard  at 
the  moment  when  the  Newport  was  rounding  up  on  the 
starboard  side  of  the  Quickstep,  and  across  the  intended 
course  of  the  Quickstep,  and  to  not  take  precautions  to 
allow  the  Newport  to  pass  up  the  river,  before  attempt- 
ing to  tow  the  barge  across.  In  so  far  as  this  statement 
in  the  libel  advances  the  view  that  the  Quickstep,  being 
approached  from  behind,  when  bound  to  the  Atlantic 
Docks,  by  a  steamer  which  she  saw  was  coming  up  on 
her  starboard  side,  and  intending  to  cross  her  bows  from 
starboard  to  port,  was  under  obligations  to  promote  such 
movement,  it  is  contrary  to  the  settled  law.  The  Quick- 
step had  a  right  to  her  course,  and  the  Newport,  bound 
up  the  East  river,  had  no  right  to  run  around  her,  in  the 
way  claimed  in  the  libel,  or  to  call  upon  the  Quickstep 
to  give  way. 

Although  the  owners  of  the  Newport  are  not  parties 
to  this  suit,  the  observations  growing  out  of  the  libel 
are  especially  pertinent,  for  the  reason  that  the  libel 
was  signed  and  verified  by  the  proctor  for  the  libellant, 
who  was  also  the  proctor  for  the  claimants  in  the  suit 
against  the  Newport,  and  signed  and  verified  the  answer 
in  that  suit. 

The  libel  must  be  dismissed,  with  costs,  on  the  ground 
that  no  fault  is  shown  to  have  been  committed  by  the 
Quickstep. 

J.  H.  Choate  and  W.  Q.  Choate,  for  the  libellant. 

(7.  Drnwhue  and  W.  J.  HasTcett,  for  the  respondents. 
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IN  THE  MATTEE  OF  HENEY  B,  BUNSTEE,  A 

BANKEUPT. 

DiacHAROB  OF  Involuntart  Bankrupt. — Cbrtifioatb  of  Conformity. 

An  inyolimtary  bankrupt  may  reoelve  a  discharge  as  well  as  a  Toluntary  bank- 
rapt,  but  is  not  entitled  to  it,  or  to  a  certificate  of  conformity,  unless  his  assets 
equal  fifty  per  cent,  of  the  debts  proved,  or  he  files  the  assent,  in  writing,  of  a 
majority  of  his  creditors  in  number  and  value. 

This  was  a  case  iu  involuntary  bankruptcy.  The 
assets  of  the  bankrupt  did  not  equal  fifty  per  cent,  of 
the  debts  proved  against  his  estate.  He  applied  to  the 
register  for  a  certificate  of  conformity,  but  did  not  ten- 
der the  assent  in  writing  of  a  majority  of  his  creditors  in 
number  and  value,  to  whom  he  was  liable  as  principal 
debtor. 

The  register  decided  the  five  following  propositions, 
which  he  certified  to  the  Court : 

I.  That  an  involuntary  bankrupt,  who  has  complied 
with  all  the  provisions  of  the  bankruptcy  Act,  can  apply 
for  and  receive  a  discharge  the  same  as  a  voluntary 
bankrupt. 

II.  That  section  33  of  the  bankruptcy  Act,  as 
amended  July  27th,  1868,  and  July  14th,  1870,  is  appli- 
cable to  proceedings  in  involuntary  bankruptcy. 

III.  That  an  involuntary  bankrupt,  although  having 
assets,  and  tffose  assets  having  been  duly  surrendered  to 
the  assignee,  but  not  amounting  to  the  required  fifty 
per  cent,  of  the  claims  proven  against  his  estate,  is  not 
entitled  to  a  certificate  of  conformity  unless  the  bank- 
rupt before,  on,  or  at  the  time  of  the  hearing  of  the  ap- 
plication for  discharge,  tender  or  file  the  assent  in  writ- 
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ing  of  a  majority  in  number  and  value  of  his  creditors  to 
whom  he  shall  have  become  liable  as  principal  debtor, 
and  who  shall  have  proved  their  claims,  as  required  hy 
section  33  of  the  bankruptcy  Act,  as  amended. 

IV.  That  a  certificate  of  conformity  cannot  be 
granted  in  an  involuntary  case,  where  the  debts  accrued 
subsequent  to  January  1st,  1869,  and  where  the  assets 
do  not  amount  to  fifty  per  cent,  of  the  claims  proved, 
and  where,  also,  the  bankrupt  does  not,  upon  the  hear- 
ing of  the  application  for  discharge,  tender  or  file  an 
assent  in  writing  of  the  majority  of  his  creditors,  in 
number  and  value,  to  whom  he  shall  have  become  liable 
as  principal  debtor,  and  who  have  proved  their  claims  in 
accordance  with  section  33,  as  amended. 

V.  That,  in  case  an  involuntary  bankrupt  does  not 
tender  or  file  the  assent,  or  show  by  the  return  of  the 
assignee  the  payment  of,  or  that  his  property  and  effects 
equal  or  will  pay,  fifty  per  cent.,  so  as  to  comply  with 
section  33  of  the  Act,  as  amended,  a  certificate  of  con- 
formity cannot  be  granted ;  and  that,  unless  an  adjourn- 
ment is  had,  all  the  proceedings  under  the  order  to  show 
cause  fall,  and  the  bankrupt  is  virtually  out  of  Court, 
and  can  only  be  reinstated  or  relieved  by  the  Court  in  its 
exercise  of  its  general  common-law  and  equity  jurisdic- 
tion, conferred  upon  it  by  article  three,  section  two,  of 
the  Constitution  of  the  United  States. 

BiiATCHFORD,  J.  I  coucur  fully  in  the  five  conclu- 
sions of  the  register,  except  that  I  do  not  decide  that 
the  bankrupt,  when  out  of  Court,  in  the  case  put  in  the 
fifth  conclusion,  can  be  reinstated  or  relieved  by  the 
Court. 
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THE  STEAM  PEOPBLLEE  J.   L.   HASBEOUCK. 

Tug-boat  ahd  Tow. — Owners  op  Cargo. — Nboligenos. — Appor- 

tiokmbnt  op  damages. 

Where  *  oanal-boat  loaded  with  grain  was  taken  in  tow,  at  New  York,  by  a 
steamboat,  to  be  towed  up  the  Hudson  river,  bat  began  to  leak  on  the  voyage 
np,  and,  on  arriving  off  Fort  Montgomery,  was  cast  off  from  the  steamboat  in 
order  to  go  to  a  dock,  which,  however,  she  failed  to  reach,  and  drifted  off  into 
the  river  and  sank : 

Seld,  That,  for  any  damage  accruing  to  the  eanal-boat  or  her  caigo  before  she 
was  cas^  oS,  the  owners  of  the  canal-boat  and  of  the  cargo  mast,  as  respects 
the  steamboat,  bear  their  own  losses,  as  that  resulted  from  the  unseaworthy  con- 
dition  of  the  canal-boat ; 

That  the  steamboat  was  in  fault  in  leaving  the  canal-boat,  as  she  did,  after  she 
was  cast  off; 

That  the  canal-boat  was  in  fault  in  not  being  provided  with  an  anchor,  and  in  not 
using  all  her  lines  to  get  her  into  the  dock ; 

That  the' damages  resulting  to  the  canal-boat  from  the  actual  sinking  of  the  canal- 
boat,  over  and  above  the  damage  it  had  sustained  at  the  time  it  was  cast  off 
from  the  steamboat,  must  be  apportioned  between  the  owners  of  the  canal-boat 
and  the  owners  of  the  steamboat,  and  the  damage  resulting  to  the  cargo  from 
such  sinking,  must  be  apportioned  between  the  owners  of  the  cai^o  and  the 
owners  of  the  steamboat. 

Thesb  were  two  actions,  brought  by  Taylor  and 
others,  owners  of  the  canal-boat  Frank  Ourran,  and 
Hicks  and  others,  owners  of  a  cargo  of  wheat  on  board, 
to  recover  for  the  loss  of  the  boat  and  cargo.  The  boat 
was  taken  In  tow  at  New  York  city,  to  be  towed  up  the 
Hudson  river  to  a  place  above  Poughkeepsie,  in  the 
evening.  She  soon  after  began  to  leak,  and  in  the 
morning  the  captain  of  the  canal-boat  requested  to 
be  cast  off.  The  canal-boat  was  being  towed  astern 
of  a  barge,  which  was  also  towed  astern  of  the  pro- 
peller on  a  hawser.  When  off  Fort  Montgomery  the 
the  propeller  ran  in  near  a  dock,  and  the  order  was  given 
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to  the  canal-boat  to  cast  off,  which  was  done,  and  the 
propeller  went  on  up  the  river.  The  canal-boat  did  not 
reach  the  dock,  she  had  no  anchor  on  board,  her  master 
attempted  to  get  a  line  to  the  dock,  but  failed,  and  she 
was  carried  by  the  tide  out  into  the  middle  of  the  river, 
where  she  sank,  and  was  totally  lost,  with  her  cargo. 

For  libellants,  O.  DanoTme  and  J.  K.  Hill. 

For  claimants,  B.  D.  Benedict  and  W.  J.  Haskett. 

Blatohfobd,  J.  For  any  damage  to  the  canal-boat 
or  her  cargo  up  to  the  time  of  the  arrival  of  the  pro- 
peller and  her  tows  off  Fort  Montgomery  dock,  the 
owners  of  the  canal-boat  and  the  owners  of  her  cargo 
must,  as  respects  the  propeller,  bear  their  own  losses. 
Such  damage,  on  the  evidence,  was  not  caused  by  any 
negligence  or  fault  on  the  part  of  the  propeller,  by  tow- 
ing at  an  undue  rate  of  speed,  or  otherwise,  but  was 
caused  by  the  leaky  and  unseaworthy  condition  of  the 
canal-boat.  The  owners  of  the  cargo,  if  they  have  a 
claim  against  anybody  for  such  damage,  must  look  for 
it  to  the  owners  of  the  canal-boat.  For  the  actual  sink- 
ing of  the  canal-boat  off  Fort  Montgomery  dock,  and  for 
the  damage  caused  by  such  sinking  to  her  cargo,  over 
and  beyond  the  damage  it  had  sustained  by  water  at  the 
time  the  canal-boat  was  cast  loose  from  the  propeller,  I 
think  the  propeller  is  shown  to  be  responsible  in  part. 
The  damage  to  the  canal-boat,  for  which  the  propeller  is 
so  responsible  in  part,  is  the  loss  of  such  value  as  there 
was  in  t}ie  boat  in  the  condition  in  which  she  was  when 
she  was  cast  off.  But  such  damage  to  the  canal-boat 
must  be  shared  by  her  owners,  and  such  damage  to  the 
cargo  must  be  shared  by  its  owners.  There  was  fault  on 
the  part  of  the  canal-boat  in  not  having  an  anchor  for 
use,  and  in  not  using,  off  Fort  Montgomery  dock,  all  the 
lines  there  were  on  board.    These  faults,  on  the  evi- 
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deDce,  contributed  to  the  sinking  of  the  canal-boat  and 
her  cargo,  although  there  was  great  negligence  on  the 
part  of  those  in  charge  of  the  propeller  in  leaving  the 
canal-boat  as  they  did,  after  having  stopped  their  vessel 
for  the  purpose  of  casting  olT  the  canal-boat,  knowing, 
as  they  did,  that  she  was  being  cast  off  because  of  some 
difficulty,  her  destination  not  having  been  reached.  The 
faults  of  the  canal-boat  enure,  as  respects  her  cargo,  to 
the  benefit  of  the  propeller,  as  against  the  owners  of  the 
cargo,  in  like  manner  as  they  enure,  as  respects  the 
canal-boat  herself,  to  the  benefit  of  the  propeller,  as 
against  the  owners  of  the  canal-boat  X^Skj  v.  La  Neve, 
2  Shaw's  Scotch  Appeals,  39,  51 ;  The  Milan,  1  Lush.  388, 
403 ;  The  Atlas,  4  Benedict,  27).  There  must  be  an  in- 
terlocutory decree  in  each  suit,  and  an  order  of  refer- 
ence to  compute  the  damages,  in  accordance  with  these 
views.  The  question  of  costs  is  reserved  vtvAM  the  com- 
ing in  of  the  reports. 


(Eastern  Jistricl  d  gtto  gorh. 

JUNE,  1871. 

IN   THE   MATTER  OP   THE    SURPLUS  OF  THE 

SHIP  TRIMOUNTAIN. 

SUBPLUB     AND     KsMNANTS. — StBVXDORK. CoOPERINO     CaB4K). MaS- 

ter's  Wages  and  Disbursements. — MoRTaAGss. — Assignee  in 
Bankruptct. — Gold  Contract. 

Surplus  aud  remnants  of  a  ship,  were  claimed  by  an  assignee  in  bankruptcy. 
Petitions  were  also  filed  on  behalf  of  a  stevedore,  who  had  discharged  the 
cargo  of  the  ship  on  her  last  voyage,  and  on  previous  voyages ;  of  a  cooper 
who  bad  put  the  last  cargo  in  landing  order  previous  to  its  delivery ;  also  by  the 
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maflter  of  the  veasel  for  his  wa^^  and  for  disbursments ;  and  by  a  watehman 
fer  watching  the  Teasel  in  port,  both  before  and  after  her  seizure  by  the 
marshal  under  the  process. 

EM,  That  the  claims  of  the  stevedore  and  cooper  for  seryices  rendered,  In 
reference  to  Uie  cargo  on  the  last  yoyage  only,  and  of  the  master  for  wages 
and  diabursementa  daring  the  last  voyage  only,  should  be  paid  out  of  the 
surplus^ 

That  the  expenses  of  watching  the  vessel  in  port,  previooa  to  her  seizure  by  the 
marshal,  might  also  be  paid  out  of  it,  but  not  the  expenses  of  watching  her 
after  such  seizure. 

A  mortgagee  of  the  ship  under  a  mortgage  given  to  secure  "  ooe  thonsand 
poandd  sterling,  lawful  money  of  Great  Britain,"  petitioned  also  to  be  paid  out 
of  the  surplus,  the  amount  due  him  "  in  gold  coin  of  the  United  States.**  The 
assignee  in  bankruptcy  claimed,  that  the  amount  should  be  pud  in  currency. 

Edd,  That  inasmuch  as  the  questions  of  law  involved  had  been  decided  by  the 
District  Court  for  the  Southern  District  of  New  York,  arising  between  the 
same  parties,  on  similar  mortgages  on  two  other  ships,  from  which  decision  no 
appeal  had  been  taken  by  the  assignee,  this  Court,  without  passing  on  the 
questions  of  law  involved,  would  consider  that  that  decision  was  acquiesced 
in  by  the  assignee,  unless  it  was  appealed  from,  and  would  make  a  similar 
order.  But  if  an  appeal  was  taken  from  that  decision,  a  decision  in  this 
matter  would  be  withheld,  until  the  determination  of  the  questions  of  law  by 
the  appellate  Court 

Bekedigt,  J.  This  is  a  motion  for  an  order  of  dis- 
tribution of  the  proceeds  of  the  ship  Trimoantain, 
a  vessel  which  has  been  condemned  and  sold  to  pay 
certain  liens  attaching  to  her.  The  proceeds  in  the  reg- 
istry are  more  than  sufficient  to  discharge  all  the  de- 
crees which  have  been  rendered  against  the  vessel,  and 
the  only  controversy  is  in  respect  to  the  distribution  of 
the  surplus  remaining  after  payment  of  the  decrees. 
No  owner  has  appeared  to  malse  any  demand  for  this 
surplus,  but  several  parties,  who  have  performed  certain 
services  in  connection  with  the  vessel,  have  presented 
petitions,  asking  that  their  demands  niay  be  directed  to 
be  paid  out  of  the  surplus  in  the  registry. 

A  petitioner  holding  an  unsatisfied  mortgage,  has 
filed  a  like  application  for  payment  of  his  mortgage, 
and  there  is  also  the  petition  of  John  Sedgwick,  Esq., 
assignee  in  bankruptcy  of  the  owner  of  the  vessel,  who 
has  appeared  by  petition,  and  asks  that  the  surplus 
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proceeds  may  be  paid  over  to  him,  for  distribution 
among  all  the  creditors  of  the  owner,  in  accordance 
with  the  provisions  of  the  bankruptcy  Act,  and  who  op- 
poses the  payment  of  the  demands  of  the  petitioners. 

Proofs  have  been  taken  in  snpport  of  the  various 
petitions,  and  they  are  now  to  be  disposed  of  by  the 
Court. 

I  am  of  the  opinion,  that  the  demands  arising  out  of 
labor  of  coopers  performed  on  board  the  vessel,  at  the 
termination  of  the  last  voyage,  in  order  to  put  the  cargo 
in  landing  order,  and  enable  the  ship  to  deliver  her 
cargo,  and  earn  her  freight,  may  be  paid  out  of  the 
sur  j)lus  proceeds  of  the  vessel,  and  that  the  demand  of 
the  stevedore  for  labor  performed  in  landing  the  same 
cargo  may  also  be  in  like  manner  paid. 

I  do  not  rest  this  determination  upon  the  grounds  of 
the  decision  in  the  case  of  the  Stephen  Allen  {Blatch. 
cfe  How.  175),  where  the  owner  of  the  ship,  who  was  ad- 
mitted to  be  liable  in  personam^  for  the  demand,  was  the 
only  opposing  party  making  claim  to  the  fund ;  because 
here  the  opposing  party  who  makes  claim  to  the  fund  is 
the  assignee  in  bankruptcy  of  the  owner.  The  assignee 
in  bankruptcy  represents  all  the  creditors  of  the  owner, 
and  against  him  no  demand  can  be  paid  out  of  the  fund, 
unless  upon  the  ground  that  the  fund  is,  in  equity,  sub- 
ject to  a  charge,  an  equitable  lien  for  such  demand. 

But  this  fund  is  surplus  proceeds  of  a  ship  sold 
shortly  after  her  arrival  in  port.  When  she  arrived,  she 
was  loaded  with  a  cargo  which  she  was  bound  to  deliver. 
If  not  enabled  to  deliver  her  cargo,  she  would  have 
been  subjected  to  a  maritime  lien  for  damages,  and  she 
would  have  been  unable  to  collect  her  freight.  The 
usual  and  ordinary  expenditures,  made  to  enable  her  to 
free  herself  from  liability  on  her  existing  contract  of 
ai&eightment,  and  to  enable  her  to  collect  her  freight, 
should  in  equity  be  paid  out  of  a  fund,  which,  if  such 
expenditures  had  not  been  made,  would  have  been  there- 
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by  largely  diminished.  It  cannot  be  doabted,  that  if  the 
assignee  in  bankruptcy  had  come  into  possession  of  the 
vessel  with  this  cargo  on  board,  he  would  have  been 
directed  by  the  Court  to  make  this  very  expenditure  out 
of  the  general  proceeds  of  the  bankrupt's  estate,  in 
order  to  bring  into  that  estate  the  ship,  free  from  any 
liability  for  the  cargo.  If  these  bills  would  properly  be 
paid  by  the  assignee  under  such  circumstances,  I  see  no 
reason  why  he  should  now  be  permitted  to  object  to 
them. 

Again,  1  think,  it  might  be  fairly  inferred  from  the 
evidence,  that  the  freight  of  this  cargo,  which  the  ship 
was  enabled  to  earn  partly  by  means  of  the  labor  which 
these  demands  represent,  came  into  the  hands  of  the 
assignee  in  bankruptcy  with  the  rest  of  the  estate,  and 
this  freight  money  would,  I  think,  be  clearly  subject  in 
equity  to  a  charge  for  money  expended  to  secure  it.  If 
the  assignee  in  bankruptcy,  who  has  received  the  freight 
so  chargeable,  declines  to  pay  charges,  upon  it  of  this 
nature,  a  Oourt  of  admiralty  may  well  refuse  to  grant 
his  petition  to  be  paid  a  surplus  in  its  registry,  until  he 
shall  do  equity  in  respect  to  such  demands. 

The  reasons  I  have  assigned  for  charging  this  fund 
with  demands  for  labor  performed  in  and  about  the 
completion  of  the  last  voyage  of  this  ship,  fail  in 
respect  to  demands  of  a  similar  character  incurred  on 
former  voyages.  Time  relieved  the  ship  from  any 
possibility  of  liability  by  reason  of  those  voyages,  and 
no  freight  of  those  voyages  has  come  into  the  hands  of 
the  assignee. 

The  order  will  therefore  be  that  the  petitioner  James 
H.  Yeaton,  be  paid  the  sum  of  $154  93,  out  of  the  fund 
in  Oourt,  and  that  the  petitioners  Johnson  &  Giles,  be 
be  paid  in  like  manner  the  sum  of  $115  25. 

The  demand  of  Gharles  Manent,  for  services  as 
watchman  on  board  the  vessel,  after  she  was  taken  in 
actual  custody  by  the  marshal,  cannot  be  allowed  out  of 
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the  fund.  The  necessary  watchman's  fees  for  that 
period,  disbursed  by  the  marshal,  form  part  of  the 
marshal's  bill  of  costs.  But  wages  earned  in  watching 
the  vessel  in  port,  up  to  the  time  of  her  seizure  by  the 
marshal,  may  be  paid  out  of  the  fund.  Such  services, 
being  rendered  for  the  benefit  of  all  interested  in  the 
ship,  create  a  lien  upon  the  ship.  They  constituted  one 
of  the  privileged  demands  of  the  maritime  law  as  ad- 
ministered under  the  Ordinance,  and  are  so  ranked  in 
the  Code  de  Commerce. 

The  demand  of  the  master  for  wages  and  disburse- 
ments is  not  sufficiently  proved  to  enable  me  to  pass 
upon  it.  He  is  entitled  upon  the  principles  above 
stated,  to  be  paid  any  wages  earned,  or  necessary  ship's 
disbursements  made  during  the  last  voyage,  but  not  for 
services  and  disbursements  made  during  any  former 
voyage,  and  he  has  liberty  to  present  any  further  evi- 
dence he  may  desire,  to  show  that  he  has  any  demand 
which  will  come  within  the  rule  above  laid  down. 

.  There  remains,  undisposed  of,   a  question  arising 
upon  the  petition  of  the  mortgagee. 

This  petition  prays,  that,  out  of  the  moneys  in  Gourt, 
which  consist  of  certain  legal  tender  notes  received 
upon  the  sale  of  the  vessel,  under  a  decree  in  rem^ 
rendered  in  a  former  case,  he  be  paid  one  thousand 
pounds  sterling,  with  interest  from  June,  1870,  in  satis- 
faction of  a  mortgage  upon  this  vessel,  which  was 
given  to  secure  the  payment  in  New  York  of  "one 
thousand  pounds  sterling,  lawful  money  of  Great  Brit- 
ain," the  lien  of  the  mortgage  having  been  transferred 
to  this  fund. 

Upon  this  petition,  the  petitioner  now  asks  for  an 
order,  directing  the  payment  of  the  amount  due  him 
**  in  gold  coin  of  the  United  States." 

I  have  examined,  to  a  certain  extent,  the  questions  of 
law  which  this  petition  raises,  and  cannot  consider  th^m 
free  from  difficulty.    It  does  not  appear  to  me  clear 
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that  the  contract  of  the  parties  can  be  considered  to  be 
a  contract  to  pay  in  the  gold  coin  of  the  United  States. 

I  also  think  that  it  may  well  be  doubted  whether,  in 
a  case  where  the  only  fund  in  Court  is  currency  of  the 
United  States,  a  party  petitioning  for  payment  out  of 
that  fund  can  demand  gold  coin  of  the  United  States, 
a  currency  different  from  that  of  which  the  fund  con- 
sists. But  I  do  not  think,  that  I  can  be  called  on  at 
the  present  time  to  decide  these  and  the  other  questions 
which  have  been  argued  before  me  upon  this  petition, 
for  the  following  reason. 

Precisely  the  same  questions,  arising  between  the 
same  parties,  upon  exactly  similar  mortgages  made 
upon  two  other  ships  of  the  same  line,  have  just  been 
decided  by  Judge  Blatchford,  in  the  Southern  District 
of  New  York,  where  the  other  vessels  were  proceeded 
against.  These  questions  were  there  raised  by  the  same 
assignee  in  bankruptcy,  and  it  does  not  yet  appear, 
whether  he  does  or  does  not  intend  to  seek  a  review  of 
that  decision  in  the  Oircuit  Court.  If  that  decision  be 
acquiesced  in,  and  no  appeal  be  taken,  I  shall  feel  justi- 
fied in  makiug  an  order  in  this  case  similar  to  the  one 
made  by  Judge  Blatchford.  The  omission  to  take  an 
appeal,  by  the  assignee,  should  be  held  by  this  Court  to 
be  an  acquiescence,  on  his  part,  in  the  law  declared  in 
that  case.  If  an  appeal  be  taken,  I  shall  withhold  my 
decision  here  until  the  questions  at  issue  by  these  par- 
ties shall  be  determined  by  the  proper  appellate  tribunal 
upon  that  appeal.  I  therefore  make  no  order  at  present, 
in  respect  to  the  mortgage,  but  as  the  fund  is  sufficient 
to  pay  all  the  other  demands,  and  still  sufficient  to  satisfy 
the  mortgage,  even  if  the  same  is  finally  declared  pay- 
able in  gold  coin  of  the  United  States,  the  other  demands 
which  I  have  above  examined,  may  be  now  paid. 
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WILLIAM  D.  MORGAN  v.  JAMES  P.  TAPSOOTT, 
JAMES  H.  SPBNOEB,  AND  THE  SHIP  WIL- 
LIAM  TAPSOOTT. 

AdMIBALTT  JuBISDIOTION. — POBBESBORT   ACTION  BT  MoRTOAGSB   OF 

Vessel. 

Owners  of  a  majority  interest  in  a  ship  gave  a  mortgage  on  it  to  M.  to  secnre  ad- 
yances.  The  mortgage  haying  become  due,  M.  took  possession  of  the  interest 
mortgaged,  and  claimed  to  hold  the  ship  as  majority  owner.  Thereupon  S., 
the  master,  who  was  a  part  owner  in  the  yeasel,  and  T.,  another  part  owner, 
ejected  M.,  and  he  thereupon  filed  a  possessory  libel  against  them  and  the  yes- 
sel,  to  recoyer  possession  of  the  ship. 

Eeldf  That  the  conrt  had  no  jorisdiction  of  the  action. 

This  was  a  libel  to  recover  possession  of  the  ship 
William  Tapscott,  and  was  filed  against  her  and  against 
James  F.  Tapscott,  owner  of  eight  forty-eighths  of  the 
ship,  and  James  H.  Spencer,  master,  owner  of  six  forty- 
eighths  of  her. 

The  libel  alleged  that  James  B.  Bell,  being  the  owner 
of  thirty-three  forty-eighths  of  the  ship  Wm.  Tapscott, 
and  being  indebted  to  the  firm  of  E«  E.  Morgan's  Sons, 
on  June  4, 1869,  mortgaged  that  interest  to  the  libellant 
to  secure  that  indebtedness ;  that  on  April  19,  1871,  the 
moneys  secured  by  the  mortgage  had  become  due,  and 
the  libellant  on  that  day  took  possession  of  the  mort- 
gaged interest,  and  became  the  absolute  owner  thereof, 
and  majority  owner  of  the  ship,  and  entitled  to  hold  the 
ship  and  the  possession  thereof  against  every  one ;  and 
that  on  the  24th  of  April,  the  respondents  violently 
ejected  him  from  the  ship. 

The  respondents,  claiming  to  be  owners  of  thirty- 
three  forty-eighths  of  the  ship,  besides  answering  to  the 
merits,  took  an  exception  to  the  jurisdiction  of  the 
Court,  and  the  cause  was  heard  on  this  exception  alone. 
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For  libellant,  Beebe^  Banohue  <&  Cooke. 

For  respondents,  U.  D.  Benedict  and  James  K.  HiU. 

Bekebict,  J.  I  am  of  the  opinion  that  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  the  case 
of  the  ship  John  Jay  (17  Sow.  399),  is  decisive  of  this 
case.  According  to  the  reasoning  of  the  case  of  the 
John  Jay,  such  an  action  as  the  present  cannot  be 
maintained  in  the  admiralty.  The  principle  of  the  two 
cases  is  the  same,  and  I  am  bound  therefore  to  apply 
here  the  rule  laid  down  by  the  Supreme  Oourt,  and  pro- 
nounce against  the  jurisdiction. 

The  same  effect  was  given  to  the  decision  of  the  case 
of  the  John  Jay,  in  a  case  similar  in  many  aspects 
to  the  present,  by  the  learned  Judge  Ware  (The  Wm.  D. 
Eice,  Nov.,  1857, 10  Lanv  Sep.  501). 

The  exception  to  the  jurisdiction  of  the  Oourt,  is, 
therefore,  sustained,  and  the  libel  dismissed  for  want  of 
jurisdiction. 


JUNE,  1871. 

THE  STEAMSHIP  PENNSYLVANIA. 

Damages  by  Collision  at  Sea. — ^Total  Loss  of  Vessel. 

A  bark  was  sunk  by  a  collision  with  a  steamship  off  the  George's  Bank,  and  the 
steamship  was  held  liable  for  the  damages.  The  bark  was  owned  in  St  John, 
N.  B.,  and  was  bound  from  Glasgow  to  New  York.  Evidence  was  given  as  to 
her  valne,  by  witnesses  from  St.  John  and  from  New  York.  The  commissioner 
reported,  as  damages,  the  value  of  the  vessel  "at  the  time  and  place  of  loss." 
The  claimants  excepted  to  the  report  on  the  gronnd,  among  others,  that  the  re- 
port did  not  state  at  what  port  or  place  the  value  of  the  vessel  was  fixed,  and 
that  the  report  really  gave  the  value  by  turning  her  gold  value  into  currency. 

Held,  That,  where  a  vessel  is  lost  at  sea,  proof  of  her  value  at  the  time  and  place 
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of  her  loss  may  in  ordinary  cases  be  made  by  evidence  of  her  yalne  at  her  last 
port  of  departmre,  or  at  the  place  of 'her  destination. 
That  the  commissioner  haviog  taken  the  lowest  value  given  by  any  witness  as  her 
valne  in  New  York,  and  the  witnesses  having  given  their  values  in  currency, 
the  exceptions  must  be  overruled.* 

Bb:nbdiot,  J.  The  libellants  are  entitled  to  recover 
the  value  of  the  vessel  at  the  time  and  place  of  her  loss. 

When  a  vessel  is  lost  at  sea,  proof  of  that  value  may 
in  ordinary  cases  be  made  by  evidence  of  her  value  at 
her  last  port  of  departure,  or  at  the  place  of  her  destin- 
ation. In  this  case  there  is  no  evidence  of  her  value  at 
the  last  port  of  her  departure.  Some  witnesses  give  her 
value  at  the  residence  of  her  owners,  but  I  consider  the 
evidence  of  her  valne  at  New  York,  which  was  the  place 
of  destination  of  the  vessel,  and  a  port  where  the  market 
price  is  fixed  for  most  other  American  ports,  and  the 
nearest  important  port  to  the  place  of  collision,  to  be 
the  best  evidence  to  show  the  loss  sustained  by  the  libel- 
lants, and  I  have  not,  therefore,  considered  the  evidence 
as  to  her  value  at  St.  John  as  materistfl. 

The  commissioner  has  taken  the  lowest  price  given 
by  any  witness  as  to  her  value  in  New  York.  I  under- 
stand the  witnesses  to  have  given  their  answers  in  cur- 
rency of  the  United  States,  and  that  the  commissioner 
has  made  his  report  in  currency  upon  such  evidence,  and 
I  see  no  reason  to  change  it. 

I  do  not  consider  the  sum  reported  to  have  been 
arrived  at  by  a  calculation  of  the  premium  on  gold,  and 
I  make  no  such  calculation,  but  intend  to  give  the  libel- 
lants what  is  shown  to  have  been  the  market  value  of 
such  a  vessel  in  the  port  of  New  York  at  the  time  of  the 
loss,  in  the  currency  of  the  United  States. 

As  to  the  freight,  no  objection  was  taken  before  the 
commissioner  to  the  evidence  of  its  amount,  as  given 
by  Mr.  Elwell,  and  his  statement  must  be  deemed  to 
have  been  acquiesced  in  by  the  claimant. 

•  See  Vol  8,  p.  257. 
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It  is  too  late  now  to  question  the  accuracy  of  his 
method  of  computation,  or  to  ask  to  reopen  the  case 
upon  that  point. 

The  exceptions  are  therefore  overruled, and  the  report 
confirmed. 


For  libellants,  Benedict  <&  Benedict. 
For  claimant,  Beebe^  Donahue  <&  Cooke. 
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THE  STEAMBOAT  NAEEAGAN8ETT. 

Collision  in  Hell  Gate. — Steamer  Passing  Steamer. — Rules  of 

SuPERviBiNo  Inspectors. 

Two  steamboats,  the  P.  and  the  N.,  left  their  piers  in  the  North  river  Dearly  to- 
gether, both  bound  through  the  Sound.  The  P.  left  her  pier  first,  but  took  a 
wider  sweep,  so  that  when  the  two  vessels  were  in  the  East  river,  the  N.  was 
ahead.  The  P.  moving  faster  than  the  N.,  overhauled  her,  so  that  when  they 
arrived  at  Hell  Gate  the  stem  of  the  P.  was  ahead  of  the  stem  of  the  N.,  the 
vessels,  however,  being  alongside.  In  this  position  they  entered  the  Gate  to- 
gether, both  vessels  holding  on,  and  a  collision  occurred,  in  which  the  P.  was 
injured.  Previous  to  the  collision,  the  supervising  inspectors  had  adopted  a  rule 
in  reference  to  sach  navigation,  but  it  had  not  been  promulgated,  and  neither 
party  knew  of  its  existence  at  the  time. 

Held,  That  the  rule  was  not  applicable  to  the  case. 

That  it  was  unlawful  for  two  boats  of  such  size,  going  in  the  same  direction,  to  be 
in  the  Gate  together,  and  the  one  which  was  chargeable  with  lifaeir  being  there 
together  was  responsible  for  their  collision. 

That  the  P.  had  the  right  to  pass  the  N.  in  the  East  river  before  reaching  the 
Gate,  if  she  could,  but  not  having  done  so,  it  was  her  duty  on  reaching  the 
Gate,  to  stop  and  go  astern  of  the  N.  As  she  did  not  do  so,  she,  and  not  the  N., 
was  liable  for  the  collision. 
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Beii^digt,  J.  This  action  is  brought  by  the  owners 
of  the  steamboat  Providence,  to  recover  for  injuries  sus* 
tained  by  that  vessel  in  a  collision  with  the  steamboat 
Narragansett,  which  occurred  in  Hell  Gate  on  the  after- 
noon of  the  24th  day  of  April,  1869. 

The  controlling  facts  of  the  case  are  not  involved  in 
any  doubt,  and  as  little  doubt  exists  as  to  the  law  to  be 
applied. 

The  two  steamboats  left  their  respective  piers  in  the 
North  river,  at  nearly  the  same  time,  both  bound  for  the 
Sound.  The  weather  was  fair  and  the  tide  flood.  The 
Providence  moved  out  in  the  North  river  ahead  of  the 
Narragansett,  but  in  consequence  of  vessels  off  the  Bat- 
tery, took  a  wide  sweep,  going  over  towards  Governor's 
Island  and  the  Brooklyn  side,  in  turning  into  the  East 
river.  The  Narragansett  took  the  inner  course  and 
passed  close  to  the  New  York  side  as  she  turned.  The 
result  was,  that  when  the  two  vessels  headed  up  the 
East  river  along  by  the  Wall  street  ferry,  the  Narragan- 
sett was  some  distance  ahead  of  the  Providence.  Upon 
this  point,  which  I  consider  the  decisive  point  of  the 
case,  the  proof  appears  conclusive. 

As  the  two  vessels  continued  their  courses  through 
the  East  river,  the  Providence,  which  was  the  larger  and 
the  faster  boat,  gained  on  the  Narragansett,  and  when 
the  channel  west  of  Blackwell's  Island  was  entered,  the 
Providcjnce  had  the  Narragansett  on  her  port  quarter, 
her  own  bow  being  ahead  of  the  bow  of  the  other.  Ow- 
ing, however,  to  the  strong  suction  occasioned  by  so 
large  a  vessel  in  that  narrow  channel,  the  Narragansett 
was  enabled  to  maintain  about  that  position,  and  when 
the  upper  end  of  Blackwell's  Island  was  reached,  and 
the  Gate  .was  to  be  entered,  the  Providence,  although 
her  bow  was  ahead  of  the  bow  of  the  Narragansett,  had 
been  unable  to  shake  off  that  vessel,  but  still  had  her 
hanging  on  her  port  side  and  quarter.  So  situated  rela- 
tively, the  vessels  entered  the  *Gate  and  naturally  came 
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in  contact  before  they  were  through,  the  Narragansett 
striking  the  Providence  just  aft  the  port  paddle-box, 
and  doing  the  injuries  complained  of, 

I  take  no  time  to  scrutinize  the  handling  of  the  two 
vessels  in  the  Gate,  as  I  hold  it  unlawful  for  two  boats 
of  this  size,  going  in  the  same  direction,  to  be  in  the 
Gate  together,  and  shall  hold  that  one  liable  for  the  con- 
sequent damages,  which  is  responsible  for  the  presence 
of  two  such  boats  alongside  each  other  in  that'  danger- 
ous tideway. 

The  Providence  is  the  vessel  so  responsible.  When 
she  reached  the  upper  end  of  Blackwell's  Island,  and 
began  to  near  Flood  Bock,  she  was  in  the  face  of  a  pas- 
sage which  she  could  not  lawfully  undertake  alongside 
the  Narragansett.  The  Karragansett  was  still  on  her 
quarter,  pursuing  a  lawful  course,  and  not  liable  to  be 
called  on  by  the  Providence  to  stop.  The  right  of  the 
Providence  to  keep  on  terminated  at  the  entrance  of  the 
Gate,  which  she  could  not,  under  the  circumstances, 
enter  alone,  and  could  not  lawfully  enter  otherwise. 
Her  duty,  therefore,  was  to  stop  while  she  could.  This 
duty  was  imposed  upon  her  by  the  presence  of  the 
Gate  immediately  ahead,  which  she  could  not  then  go 
through  in  the  only  way  the  law  would  permit.  In- 
stead of  stopping,  the  Providence  kept  on,  and  thus 
found  herself  in  the  position  of  attempting  to  pass  the 
Narragansett  in  the  Gate.  Having  undertaken  a  danger- 
ous manoeuvre  and  sustained  damages  in  the  attempt,  she 
cannot  now  call  upon  the  Narragansett  to  reimburse  her. 

The  case  may  be  stated  another  way.  At  the  Wall 
street  ferry  the  Providence  was  in  a  position  astern  of 
the  Narragansett.  It  being  unlawful  for  two  steamers 
to  pass  the  Gate  together,  the  Providence,  when  she 
passed  through,  was  bound  to  be  either  in  a  position 
astern  of  the  Narragansett  or  in  a  position  ahead  of  her. 
She  had  an  undoubted  right  to  take  the  latter  position, 
if  her  power  would  enable  her  to  do  so,  but  in  point  of 
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fact  she  found  herself  tmable  to  attain  that  position  be* 
fore  she  was  called  on  to  enter  the  Gate.  Not  having^ 
been  able  to  place  herself  in  one  of  the  only  two  posi* 
tions  which  the  law  would  permit  her  to  occupy  in  pass- 
ing the  Gate,  she  was  bound  to  place  herself  in  the 
other,  by  stopping.  This  is  no  new  law.  It  was  held  in 
the  case  of  The  Governor  and  The  Worcester,  that  a 
river  steamer  desiring  to  pass  another  one  ahead,  was 
bound  to  select  a  place  for  effecting  it  which  would  not 
expose  the  latter  to  injury,  and  if  the  leading  vessel  be 
so  placed,  that  safe  room  is  not  left  to  pass  her,  the 
passing  boat  must  stop  and  await  the  opening  of  a  suffi* 
cient  passage  (1  Abhotfs  Ad.  111). 

So  in  the  case  of  The  Bhode  Island,  it  was  held  that  a 
passing  steamer  was  not  entitled  to  exact  from  the  other 
anything  more  than  to  hold  her  own  course,  and  not  to 
embarrass  or  impede  the  efforts  to  pass.  These  cases 
were  referred  to  and  approved  by  the  Supreme  Court 
of  the  United  States,  in  Whitney  t;.  Dill  (23  Haw.  454), 
and  they  furnish  the  rule  which  was  binding  upon  these 
steamers,  and  according  to  which  the  Providence  must 
be  held  in  fault. 

It  was  contended  on  the  part  of  the  libellant,  not 
very  strenuously,  however,  that  the  amended  regulation 
of  the  supervising  inspectors,  which  was  determined  on 
in  January,  1869,  prior  to  this  collision,  but  never  pro- 
mulgated until  July  after  this  collision,  furnished  the 
rule  of  navigation  to  be  applied  by  the  Court  in  this 
case.  The  collision  occurred  on  the  24th  of  April,  1869, 
at  which  time,  as  the  evidence  showed,  none  of  these  par- 
ties knew  of  any  new  regulation ;  and  the  copies  of  the 
regulation,  which  the  act  required  should  be  signed  by 
the  inspectors  and  furnished  to  every  vessel,  had  never 
in  fact  been  issued  or  signed.  I  am  of  the  opinion  that 
under  such  a  state  of  facts  the  regulation  referred  to 
cannot  be  said  to  have  gone  into  effect.  The  delibera- 
tions of  the  supervising  inspectors  are  not  public. 
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They  have,  by  law,  power  to  make  regulations,  which 
the  law  also  requires  them  to  promulgate  over  their  Big* 
natures*  Until  that  is  done,  I  do  not  think  any  regula- 
tion can  be  said  to  have  been  established  as  required  by 
the  statute.  The  libellants  cannot,  therefore,  derive  any 
advantage  in  this  action  from  the  new  regulation. 

A  decree  must  accordingly  be  entered  dismissing  the 
libel,  with  costs. 


For  libellants,  W.  J.  A.  FuOer. 
For  claimants,  Jos.  Q.  ChotUe. 


JUNE,  1871. 

CHARLES  JONES,  ASSIGNEE,  &c.,  OF  WILLIAM 
M.  RICE,  V.  FRANK  KINNEY  AND  0.  0.  WIL- 
SON et  al. 

B ANKRUPTOT. ^AsSIONSS.— PREFERRED    CREDITOR. 

R.,  being  insolyent,  made  a  general  aasignment  to  E.,  who  was  not  a  creditor, 
with  preferences.  He  had  preyionsly  transferred  to  W.  dk  Co.,  a  creditor,  a 
warehouse  receipt  for  certain  goods,  to  secure  them.  They  received  the  goods, 
bat  afterwards  turned  them  over  to  E.,  the  assignee,  who  disposed  of  them  as 
assignee.  He  paid  to  W.  A  Co.  certain  moneys,  as  preferred  creditcrs,  and 
paid  certain  other  moneys  under  the  assignment,  without  objection  from  any 
creditor,  although  all  knew  of  the  assignment.  R^  being  adjudged  a  bankrupt, 
and  an  assignee  in  bankruptcy  being  appointed,  the  latter  brought  an  action 
against  E.  and  W.  A  Co.,  claiming  to  recover  of  the  former  all  the  property 
which  came  into  his  hands  under  the  assignment,  and  of  the  latter  the  property 
embraced  in  the  warehouse  receipt,  or  its  value. 

Held,  That  W.  d^  Co.  were  not  liable  for  the  property  embraced  in  the  warehouse 
receipt,  but  were  liable  for  the  amount  paid  by  E.  to  them  as  preferred  cred« 
it<Nrs. 

That  E.  was  not  chargeable  with  the  value  of  any  property,  turned  over  by  him 
in  good  faith  to  lawful  creditors  of  the  bankrupt,  and  was  entitled  to  be  credited 
wiUi  all  payments  to  lawful  creditors,  made  by  him  in  accordance  with  the 
assignment,  but  was  liable  for  all  other  property  or  its  proceeds. 
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Benebiot,  J.  This  action  is  brought  by  the  assignee 
in  Bankmptey  of  one  William  M.  Bice,  to  recover  of  the 
firm  of  0.  0.  Wilson  &  Co.,  Frank  Einney  and  others, 
the  value  of  certain  personal  property  of  Eice,  the 
bankrupt,  which  has  been  disposed  of  by  the  defendants. 
As  against  the  defendants  0.  0.  Wilson  &  Go.,  the  claim 
is  that,  with  a  knpwledge  of  the  insolvency  of  Bice,  foi: 
the  purpose  of  obtaining  a  preference,  they  received 
some  $2,800  worth  of  goods,  which  were  transferred  to 
them  by  a  warehouse  receipt,  for  the  value  of  which  they 
thereby  became  liable  to  the  plaintiff.  As  against  Frank 
Kinney,  the  only  other  defendant  who  has  here  inter- 
posed a  defence,  the  claim  is,  that,  knowing  the  insolv- 
ency of  Bice,  he  received,  under  general  assignment  to 
himself,  all  the  remaining  property  of  the  bankrupt,  in 
which  assignment  the  defendants  0.  0.  Wilson  &  Oo. 
and  others  were  made  preferred  creditors,  whereby  he 
became  liable  to  the  plaintiff  for  the  value  of  all  the 
property  so  transferred  to  him. 

In  regard  to  the  claim  against  0.  0.  Wilson  &  Co.,  I 
do  not  think  it  can  be  sustained  upon  the  ground  taken 
by  the  plaintiff,  that  they  became  possessed  of  the  prop- 
erty described  in  the  warehouse  receipt.  As  I  under- 
stand the  evidence,  although  the  property  referred  to 
was  at  one  time  in  their  possession  under  the  warehouse 
receipt,  it  was  shortly  afterwards  surrendered  by  them 
to  the  general  assignee,  Einney,  and  by  him  disposed  of 
as  assignee.  0.  0.  Wilson  &  Oo.  are  not,  therefore, 
liable  as  transferrees  of  the  warehouse  receipt,  but  they 
are  liable  for  the  money  which  they  received  from  Ein- 
ney as  preferred  creditors.  This  amount  the  evidence 
shows  to  have  been  $550,  and  for  that  sum  the  plaintiff 
is  entitled  to  judgment  against  them. 

In  regard  to  the  claim  to  hold  Einney,  the  general 
assignee,  liable  for  the  value  of  all  the  property  which 
he  originally  received  under  the  assignment,  inasmuch 
as  the  evidence  shows  that  he  was  not  a  creditor  of  the 


JUNE,  1871.  261 


The  SteamBhip  Leo. 


bankrupt,  and  that  before  objection  made  on  the  part  of 
any  creditor,  although  all  the  creditors  but  two  were 
notified  of  the  assignment,  and  before  any  proceedings 
in  bankruptcy,  he  had  distributed  some  of  the  property 
in  specie  or  in  proceeds  to  the  preferred  creditors,  I  am 
of  the  opinion  that  he  is  not  chargeable  with  the  value 
of  any  property  which  shall  be  shown  to  have  been,  in 
good  faith,  turned  over  to  lawful  creditors  of  the  bank- 
rupt, and  is  entitled  to  be  credited  with  the  payments  to 
lawful  creditors  made  by  him  in  accordance  with  the 
terms  of  the  assignment ;  but  he  is  liable  for  the  balance 
which  shall  appear  to  be  in  his  hands  upon  a  proper 
accounting  with  the  assignee  in  bankruptcy,  after  de- 
ducting such  payments.  As  against  him,  therefore,  the 
decision  will  be  for  an  accounting,  and  that  the  judg- 
ment be  entered  for  the  balance  found  due,  after  giving 
the  credits  allowed  by  this  opinion,  and  saving  all  ques- 
tions as  to  his  disbursements  and  other  expenses  until 
the  coming  in  of  the  master's  report,  before  whom  evi- 
dence in  respect  to  the  same  may  be  given  on  either 
side. 
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« 

Collision  at  Sea. — Stkamer  and  Schooner. — Speed. — ^Foo  Horn. 

A  schooner  was  sunk  by  a  steamer  at  night,  some  fifteen  or  twenty  mUes  off 
Sandy  Hook.  The  night  was  boisterous  and  dark,  and,  as  the  steamer  claimed, 
foggy.  The  steamer  was  ronning  six  or  seven  knots  an  honr,  although,  as  she 
claimed,  an  approaching  vessel  conld  not  be  seen  more  than  a  length  ahead. 
No  fog  horn  was  blown  on  board  the  schooner,  and  she  claimed  that  the  night, 
though  dark,  was  not  foggy. 
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Held,  That  the  steamer  was  in  fault  in  keeping  np  such  a  rate  of  speed  in  such  a 

locality  on  snch  a  night,  whether  it  was  foggy  or  not. 
That  the  schooner  could  not  be  held  in  fault  for  the  omission  to  blow  a  fog  horn, 

for  the  reason  that  a  horn,  if  blown,  wonld  not  have  been  ayailable,  on  such  a 

night,  to  give  any  usefiil  notice  to  the  steamer.* 

Benedict,  J.  This  is  an  action  brought  to  recover 
the  damages  caused  by  the  sinking  of  the  schooner 
Saxon  by  the  steamship  Leo,  in  a  collision  which  oc- 
curred some  fifteen  or  twenty  miles  below  Sandy  Hook, 
on  the  night  of  the  13th  of  November,  1870. 

The  steamer,  at  the  time,  was  bound  to  the  south- 
ward, and  the  schooner  was  under  double-reefed  foresail 
and  jib,  running  before  the  wind,  which  was  south-south* 
west*  The  night  was  dark,  and  the  sea  high,  and  the 
wind  a  moderate  gale.  Both  vessels  were  carrying  the 
proper  lights,  and  a  proper  lookout  is  proved  by  each 
vessel.  The  presence  of  the  schooner  was  not  known  to 
those  on  the  steamer  till  the  vessels  were  close  together, 
and  the  schooner  was  struck  upon  her  port  quarter  be- 
fore the  engine  of  the  steamer  could  be  reversed.  The 
effect  of  the  blow  was  such  that  the  schooner  very 
shortly  rolled  over,  but  being  loaded  with  lumber  she 
floated,  and  the  crew  clung  to  her  till  morning,  when 
they  were  taken  off  by  a  pilot-boat. 

The  charge  against  the  steamship  is  that  she  was 
running  in  a  dark  and  thick  night,  at  too  high  speed  and 
without  a  proper  lookout. 

The  defence  is  that  there  was  a  dense  fog,  and  that 
the  accident  arose  from  the  failure  of  the  schooner  to 
blow  a  fog  horn. 

The  evidence,  as  to  the  presence  of  fog,  and  as  to  the 
darkness  of  the  night,  is  conflicting,  but  I  conclude  from 
the  weight  of  the  evidence  that  the  night  was  very  dark 
and  thick,  so  that  lights  of  approaching  vessels  could 

*  This  decree  was  reversed  on  appeal  by  the  Circuit  Courts  which  held  both 
▼essels  in  fault,  and  ordered  an  apportionment. 
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^th  difficulty  be  seen  at  any  considerable  distance;  and 
I  hold  the  steamer  to  be  in  fault  for  keeping  up  her  full 
apeed  on  such  a  night,  in  such  a  locality,  whether  there 
was  or  was  not  fog.  The  assertion  of  the  steamer  is 
that  an  approaching  vessel  could  not  be  discovered  more 
than  a  length  ahead,  and  yet  she  kept  up  her  full  speed, 
which  was  six  or  seven  knots,  although  her  master  says 
8he  could  have  been  kept  on  her  course  at  a  speed  of 
two  knots.  After  the  collision  she  was  more  careful,  and 
ran  for  some  time  under  one  bell. 

By  reason  of  this  neglect  to  reduce  her  speed,  the 
steamer  must  be  held  liable  in  this  action.  The  only 
doubt  I  have  had  in  the  case  is  as  to  the  liability  of  the 
schooner  also,  because  of  the  failure  to  blow  a  fog  horn. 
The  answer  to  this  on  the  part  of  the  schooner  is  that, 
although  the  night  was  dark  and  thick,  there  was  no  fog, 
and,  consequently,  no  obligation  to  blow  a  fog  horn. 

I  have  examined  the  evidence  with  some  nicety,  and, 
looking  at  the  whole  case,  am  satisfied  that  the  schooner 
cannot  be  held  guilty  of  fault  for  the  omission  to  blow  a 
fog  horn,  for  the  reason  that  a  horn,  if  blown,  would  not 
have  been  available,  on  such  a  night,  to  give  any  useful 
notice  to  the  steamer.  It  is  proved  by  the  claimants  to 
have  been  clear  weather  at  7|  p.  m.,  when  the  steamer 
passed  the  lightship,  the  wind  then  blowing  from  the  south 
and  west,  and  freshening.  At  lOj^  p.  m.  it  was  blowing 
heavily  from  south-southwest,  and  by  2  p.  M.  blew  from 
north-northwest.  At  the  time  of  the  collision  rain  was 
falling,  according  to  the  evidence  for  the  steamer,  and  the 
wind  south-southwest.  These  circumstances  are  calcu- 
lated to  raise  doubts  as  to  the  night  being  one  to  be  prop- 
erly termed  foggy,  but  there  is  no  doubt  that  it  was  a  bad 
night.  *' About  as  bad  a  night  as  I  ever  saw,"  says  the 
engineer  of  the  steamship.  The  value  of  the  fog  horn 
signal  must  depend  upon  the  weather,  and  the  obliga- 
tion to  blow  it  cannot  attach,  if  it  be  clearly  shown  that 
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there  were  attending  circumstances  which  would  render 
it  a  useless  precaution. 

Doubts  have  been  expressed  as  to  the  ability  to  hear 
a  fog  horn  on  a  steamer  at  any  time  when  the  steamer  ib 
in  full  motion  (The  Bay  State,  18  Eoward,  p.  92),  but  the 
truth  I  take  to  be  that  it  depends  upon  circumstances 
whether  the  horn  can  be  made  of  use.  Under  some  cir- 
cumstances, a  hail  even  can  be  heard  at  a  long  distance 
by  attentive  ears  on  a  steamer  in  full  motion.  Under 
other  circumstances,  a  loud  horn  cannot  be  heard.. 
On  this  occasion  the  night  was  undoubtedly  boister- 
ous. The  evidence  shows  that  the  loudest  hails  made 
after  the  collision  by  those  on  the  wreck,  whose  lives 
were  apparently  dependent  on  making  themselves 
heard,  failed  to  reach  the  steamship,  although  she  must 
then  have  been  near  by,  and  at  times  still.  The  loud- 
hails  of  the  chief  mate  of  the  steamship  directed  to 
those  on  the  wreck,  were  also  unheard  by  them.  They 
could  not  even  hear  the  whistle  and  the  blowing  steam, 
both  of  which  sounded  loudly  after  the  accident.  These 
circumstances  show  quite  plainly,  to  my  mind,  that  a  fog 
*  horn,  if  blown  on  the  schooner,  would  have  been  of  no  use 
The  whistle  of  the  steamer,  which  is  shown  to  have 
been  blowing  while  the  schooner  was  approaching,  wa§^ 
of  no  use,  for  it  was  not  heard  by  the  hands  on  the 
schooner  till  the  steamer  was  on  the  point  of  striking 
them. 

My  conclusion,  therefore,  is  that  the  schooner  cannot 
be  held  guilty  of  fault  for  omitting  to  blow  a  fog  horn, 
and  that  the  steamship  must  be  held  solely  responsible,, 
because  of  her  unlawful  speed. 
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Internal  Rbybnub  Act. — Wholesale  Liquor  Dealer. — Esctifibr. 

AND  Distiller. 

Under  the  44th  section  of  the  internal  revenne  Act  of  July  20,  1868  (16  8taiute$, 
p.  142),  the  wine  and  distilled  spirits  owned  by  a  wholesale  liqnor  dealer,  are 
not  forfeited  by  reason  of  his  not  having  paid  the  special  tax.  That  forfeiture 
is  applicable  to  the  wines  and  spirits  of  distillers  and  rectifiers  only. 

This  was  an  application  for  a  new  trial.  The  action 
was  brought  to  forfeit  the  property  under  the  44th  sec- 
tion of  the  internal  revenue  Act  of  July  20, 1868.  The 
proof  showed  that  the  claimant  had  carried  on  the  busi- 
ness of  a  wholesale  liquor  dealer  without  having  paid 
the  tax  required  by  law*  A  decree  of  forfeiture  having 
been  made,  a  motion  was  made  for  a  new  trial. 

BEiirBDiOT,  J.  I  am  of  the  opinion  that  the  44th  sec- 
tion of  the  Act  of  July  20, 1868  (15  Stat.  p.  142),  cannot 
be  held  to  forfeit  the  wines  and  distilled  spirits  owned 
by  a  wholesale  liquor  dealer  wherever  found,  by  reason 
of  the  fact  that  the  dealer  has  carried  on  the  business 
of  a  wholesale  liquor  dealer  without  having  paid  the 
special  tax  as  required  by  law. 

The  words  of  the  section  ^^and  all  distilled  spirits  or 
wines,  and  all  stills  or  other  apparatus  fit  or  intended  to 
be  used  for  the  distillation  or  rectification  of  spirits,  or 
for  the  compounding  of  spirits,  or  owned  by  such  person, 
wherever  found,  and  all  distilled  spirits  or  wines  and 
personal  property  found  in  the  distillery  or  rectifying 
establishment  shall  be  forfeited,"  must  be  held  appli- 
cable to  distillers  and  rectifiers  only.    The  section,  taken 
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as  a  whole,  does  not  indicate  an  intention  to  inflict  upon 
a  wholesale  liquor  dealer  a  forfeiture  of  his  whole  stock 
for  an  omission  to  pay  the  special  tax  as  required  by 
law ;  and  the  words  **  such  person,"  are  intended  to  refer 
to  those  classes,  and  not  to  all  the  classes  of  i)ersons 
previously  mentioned. 

The  proof  that  the  claimant  was  a  wholesale  liquor 
dealer  was  not,  therefore,  sufficient  to  warrant  the  direc- 
tion of  a  verdict,  and  there  must  be  a  new  trial. 


JUNE,  1871. 

OHAELES  S.  BINGHAM,  ASSIGNEE  IN  BANK- 
EUPTOY  OF  DAVID  S.  WING,  v.  JOHN  W, 
EEDDY. 

Alteration  of  P&omibsort  Noti. 

In  an  action  bronght  by  the  aseignee  in  bankruptcy  of  D.  S.  Wing,  to  set  aside  a 
mortgage  executed  by  D.  9.  Wing,  the  plaintiff,  in  order  to  prove  the  insolyency 
of  Wing  at  the  time  the  mortgage  was  given,  proved  a  promiBSory  note,  a  copy 
of  which  is  as  follows : 

$10,000.  Wmt  Goshen,  Ct.,  20  May,  1868. 

On  demand,  we  promise  to  pay  to  the  order  of  E.  Wing,  ten  thousand  dol- 
lars, at  E.  Wing  <fr  Co.'s  offioe,  value  received. 

E.  WnrG  4  Co. 
D.  S.  Wnffl. 
J.  B.  Thompson. 

H.   CaANDALL,  Jr. 

The  note  was  indorsed  by  E.  Wing,  J.  B.  Thompson  and  H.  Crandall,  Jr.    The 
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signatore  of  D.  S.  Wing  was  an  accommodation  merely.  The  defendant  re- 
quested the  Court  to  charge  that  tlus  note  was  not  a  valid  ohligation  against 
D.  t3.  Wing,  hecanse  (1.)  It  had  heen  altered  after  its  signature  by  D.  S. 
Wing,  by  the  addition  of  the  names  of  Thompson  and  Crandall  as  joint 
makers ;  and  (2.)  It  had  been  altered  after  its  signature  by  the  striking  out  of 
the  words  '*  after  date,"  those  words  being  part  of  the  printed  blank,  and  the 
note  having  been  signed  by  D.  S.  Wing  in  blank. 

JSddy  That  neither  of  these  &cts  made  such  an  alteration  of  the  note  as  to  prevent 
it  from  being  a  subsistiiig  obligation  against  D.  S.  Wing. 

The  case  of  Gordon  tr.  Walsh  (5  BUU  S  BlaekbunCi  Rep,  p.  82)  criticised. 

Hall,  J.  This  cause  is  now  before  me  upon  the  mo- 
tion of  the  defendant  for  a  new  trial  of  the  issues  tried 
and  determined  at  the  last  May  term  of  this  Court ;  and 
also  upon  the  application  of  the  plaintiff  for  a  final  de- 
cree in  his  favor,  upon  the  pleadings,  proofs  and  verdict. 

The  bill  was  filed  to  set  aside  a  mortgage  executed 
by  the  bankrupt,  and  which  was  conditioned  for  the  pay- 
ment of  the  sum  of  $2,300  in  one  year  from  the  date. 
This  mortgage  was  dated  Sept.  2,  1869,  and  was,  on  that 
day,  executed  and  acknowledged  by  the  bankrupt,  and 
duly  recorded  in  the  county  clerk's  office. 

On  the  21st  day  of  the  same  month  a  petition  in 
bankruptcy  was  filed  against  the  mortgagor,  and  he  was 
afterwards  adjudicated  a  bankrupt  upon  such  petition ; 
the  execution  of  such  mortgage  being  one  of  the  acts  of 
bankruptcy  upon  which  such  adjudication  was  made. 

The  bill  alleges  that  at  the  time  the  mortgage  was 
executed  David  8.  Wing  was  iiMolventy  and  that  he  exe* 
cuted  such  mortgage  with  intent  to  give  a  preference  to 
the  defendant  over  his  other  creditors,  and  to  defeat  and 
delay  the  operation  of  the  bankrupt  Act.  It  also  alleges 
that  the  defendant  accepted  such  mortgage  with  a  view 
of  obtaining  a  preference  over  the  other  creditors  of 
Wing ;  and  that,  at  the  time  he  received  such  convey- 
ance, he  had  reasonable  cause  to  believe  that  a  fraud  on 
the  bankrupt  Act  was  intended,  and  that  said  Wing  was 
insolvent. 
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The  defendant's  answer  denied  such  allegations ;  and, 
under  a  stipulation  of  the  parties,  certain  issues,  based 
upon  such  allegations  and  denials,  .were  ordered  to  be 
tried  before  a  jury.  They  were  so  tried,  and  the  jury 
rendered  a  verdict  for  the  plaintiff  upon  all  the  issues 
submitted. 

In  order  to  prove  the  insolvency  charged,  the  plaint- 
iff, amongst  other  proof  of  indebtedness,  proved  a  note 
of  $10,000,  dated  May  20,  1868,  signed  by  B.  Wing  &  Co., 
and  by  David  B.  Wing,  the  bankrupt,  and  also  by  J.  B. 
Thompson  and  H.  Orandall,  Junior.  David  S.  Wing 
testified  that  he  signed  this  note,  with  several  others,  at 
the  request  of  his  brother,  the  senior  partner  of  the  firm 
of  E.  Wing  &  Co.,  in  Connecticut ;  that  the  note,  which 
was  in  part  printed  or  lithographed,  was  entirely  filled 
up,  with  the  exception  of  the  amount  and  date,  before 
he  signed  it. 

By  the  testimony  of  J.  B.  Thompson,  it  appeared 
that  he  and  Orandall  put  their  names  on  the^back  of  the 
note,  after  it  had  been  signed  by  E.  Wing  &  Go.,  and  at 
the  request,  ikind  for  the  accommodation  of  that  firm ; 
and  it  is  upon  the  testimony  of  Thompson  (and  not 
upon  that  testimony  and  the  testimony  of  David  S» 
Wing),  and  also  upon  the  evidence  furnished  by  the  note 
itself,  as  stated  by  the  parties  in  a  bill  of  exceptions 
agreed  to  by  their  counsel  (without  the  intervention  of 
the  judge,  or  any  settlement  of  or  signature  to  the  bill), 
that  the  defendant  moves  for  a  new  trial. 

The  printed  or  lithographed  part  of  the  note,  before 
the  addition  of  any  writing,  was  in  the  following  letters, 
characters,  and  figures : 

"$  .  186    . 

After  date  promise  to  pay  to 

the  order  of 

dollars  at 
value  received." 
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As  presented  at  the  trial,  the  note  read  as  follows  : 

♦•  $10,000.  West  Goshen,  Ot.,  20  May,  1868." 

On  demand,  we  promise  to  pay  to  the  order 
of  E.  Wing,  Ten  thousand  dollars,  at  E.  Wing  &  Go's 
office,  value  received. 

*'E.  WlNG&GO. 

"D.  S.  Wing. 
"  J.  B.  Thompson. 

"  H.  GBAimALL,  Jb." 

On  the  back  of  the  note  the  names  of  E.  Wing,  J.  B. 
Thompson,  and  H.  Grandall,  Jr.,  were  indorsed. 

On  being  shown  this  note,  Thompson  testified  that  he 
saw  E.  Wing  &  Go.  sign  the  note  ;  that  it  was  signed  in 
the  firm  name  by  Henry  E.  Wing,  a  member  of  the  firm, 
at  the  time  he  (the  witness)  indorsed  the  note;  that 
E.  Wing  and  Mr.  Grandall  indorsed  it  at  the  same  time ; 
that  he  saw  the  note  filled  up  at  the  time  he  indorsed 
it ;  that  a  week  or  two  after,  Henry  E.  Wing  brought 
him  the  note,  and  said  the  bank  wanted  their  names  on 
the  front,  to  make  it  good,  as  it  was  not  negotiable  on 
demand  without ;  and  that  he  then  put  his  name  on  the 
front  of  the  note.  On  his  cross-examination,  he  stated 
that  the  note  was  all  blank  when  he  first  saw  it,  except 
the  name  of  David  B.  Wing ;  that  it  was  all  filled  up  at 
the  time  he  indorsed  it,  and  at  Wing's  office. 

After  stating  this  testimony,  the  bill  of  exceptions 
sets  forth  that  *'  the  defendant's  counsel,  at  the  close  of 
the  evidence,  requested  the  Gourt  to  charge  that  this 
note,  in  September,  1869,  was  not  a  valid  obligation 
against  David  S.  Wing ;  and  that  the  Gourt  declined  so 
to  charge  ;  and  the  defendant  excepted." 

As  no  question,  except  that  presented  by  this  bill  of 
exceptions,  was  raised  by  the  defendant's  counsel,  in 
opposition  to  the  plaintiflfs  application  for  a  final  decree, 
the  discussion  will  be  mainly  upon  the  bill  of  exceptions ; 
but  as  the  bill  of  exceptions  does  *not  state  all  the  facts 
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necessary  to  the  proper  presentation  of  the  legal  ques- 
tion intended  to  be  presented,  and  as  the  granting  of  a 
new  trial  is  a  matter  of  discretion,  the  whole  evidence, 
and  the  general  facts  of  the  case,  may  properly  be  con- 
sidered* 

The  objections  raised,  and  upon  which  the  invalidity 
of  the  note  referred  to  is  insisted  on,  are :  1 .  That  by 
the  subsequent  addition  of  the  signatures  of  Thompson 
and  Grandall,  as  joint  makers, — some  one  or  two  weeka 
after  the  note  had  been  signed  by  E.  Wing  &  Go.,  and 
indorsed  as  stated, — the  note  was  materially  altered  in 
such  manner  as  to  affect  and  alter  the  responsibility  of 
David  S.  Wing ;  and  that  he  was,  therefore,  discharged 
from  his  liability. 

2.  That  the  note— having  been  signed  by  D.  S.  Wing, 
in  blank,  at  the  request  and  solely  for  the  accommoda- 
tion of  E.  Wing  &  Co. — was  not  binding  against  D.  S* 
Wing,  because  the  words  "  after  date  '*  were  afterwards 
erased;  the  implied  authority  given  by  D.  S.  Wing 
extending  only  to  the  filling  of  the  blanks,  and  not 
to  the  erasure  of  any  words  contained  in  ihe  blank 
signed. 

Both  of  these  objections  assume  what  is  not  stated 
in  the  bill  of  exceptions,  but  which  was  proved  on  the 
trial,  that  the  note  in  question  was,  as  against  David  S. 
Wing,  accommodation  paper.  The  last  objection  also 
assumes  that  the  words  ^^  after  date  ^^  were  stricken  out 
after  the  blank  was  signed  by  D.  S.  Wing ;  and  though 
it  is  insisted,  and,  I  think,  witli  reason,  that  there  is  no 
direct  proof  of  this  fact,  these  objections  will  be  con- 
sidered as  though  the  facts  thus  assumed  were  sufScient- 
ly  proved. 

The  first  objection  above  stated  was  urged  at  the 
trial :  and  it  was  earnestly  insisted  that  it  was  fully  sus- 
tained by  the  case  of  Gordon  v.  Walsh,  6  EUU  <&  Blaek^ 
lum^s  Bep.  82.  In  that  case  the  plaintiff  declared  upon 
a  note,  by  which  the  defendant,  and  Elizabeth  Barton^ 
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and  Alice  Olarke,  jointly  and  severally  promised  to  pay 
to  the  plaintiffs,  or  their  order,  £500.  The  defendant 
pleaded  (with  other  pleas)  'Hhat  the  said  promissory 
note,  at  the  time  when  the  same  was  first  made  and 
drawn,  was  intended  by  the  defendant  to  be,  and  was, 
made  and  drawn  by  the  said  Elizabeth  Barton  and  the 
defendant  only ;  and  that,  after  the  same  was  so  made 
and  drawn  by  the  said  Elizabeth  Barton  and  the  defend- 
ant (being  the  said  making  thereof  by  the  defendant  in 
the  declaration  mentioned),  and  after  the  said  note  wa9 
campletedy  issued^  and  negotiated^ — that  is  to  say,  by  the 
said  Elizabeth  Barton  and  the  defendant,— the  plamtiffis, 
without  the  consent  of  the  defendant,  caused  the  same 
to  be  added  to,  altered,  and  changed  in  a  material  part 
thereof,  and  in  a  material  point, — that  is  to  say,  by  caus* 
ing  the  said  Alice  Clarke  to  sign  the  same,  and  become  a 
joint  maker  thereof."  And  this  plea  further  averred, 
^^  that  the  alteration  was  not  made  in  correction  of  any 
mistake  originally  made  in  the  making  or  drawing  of  said 
note,  nor  to  further  any  intention  of  the  said  parties,  or 
either  of  them,  existing  at  the  time  when  the  note  was 
first  made  by  the  defendant,  or  was  first  issued  or  nego- 
tiated." 

On  the  trial  it  appeared  that  the  plaintiffs  were  mer- 
chants, and  had  business  transactions  with  Elizabeth 
Barton ;  that  they  had  arranged  with  her  to  give  her 
further  credit,  if  she  would  get  two  sureties  to  sign  with 
her  a  promissory  note ;  and  that  she  had  proposed  the 
defendant  and  Alice  Olarke  as  such  sureties.  It  further 
appeared  that  Elizabeth  Barton  proposed  to  the  defend- 
ant to  sign  the  note,  as  her  surety ;  that  he  agreed  to  do 
so,  and  accompanied  her  to  the  office  of  the  plaintiffs, 
and  there  signed  the  note,  along  with  Elizabeth  Barton ; 
and  that  Alice  Olarke  afterwards  signed  the  note.  It 
was  also  clearly  shown  that,  at  the  time  the  defendant 
signed  the  note,  Barton,  the  principal  debtor,  was  a 
party  to  the  arrangement  that  Alice  Olarke  was  to  sign 


272  NORTHERN  DISTRICT  OF  NEW  YORK. 


Bingham  v.  Reddy. 


it  as  an  additional  surety  ;  but  it  was  not  proved,  and 
was,  perhaps,  left  in  doubt  upon  the  evidence,  whether 
the  defendant  was  or  was  not  aware  of  this  arrangement. 
The  learned  judge  instructed  the  jury  that,  if  the  sig- 
nature of  Alice  Olarke  was  added  without  the  previous 
assent  of  the  defendant,  the  plea  was  made  out,  as  the 
addition  of  her  signature  materially  altered  the  note. 
Under  this  direction,  the  jury  found  for  the  defendant, 
on  the  plea  above  stated ;  and  for  the  plaintiffs  on  the 
other  issues. 

The  plaintifGs  moved  for  a  new  trial  for  misdirection, 
on  two  grounds :  First,  that  supposing  the  addition  of 
Clarke's  name  to  be  unauthorized  by  the  defendant,  it 
was  not  a  material  alteration  in  the  contract ;  and.  Sec- 
ondly, that  the  defendant,  under  the  circumstances,  was 
bound  to  the  plaintiffs  by  the  arrangement  made  by  Bar- 
ton with  them,  whether  he  had  personal  knowledge  of 
its  terms  or  not.  The  Oourt  decided  that  the  plaintiff 
was  not  entitled  to  a  new  trial  on  the  ground  first  stated ; 
and  that  if,  after  the  note  was  a  perfect  ifistrunient, 
according  to  the  intention  of  the  parties,  as  the  joint 
and  several  note  of  the  defendant  and  Elizabeth  Barton, 
^^and  after  it  had  been  completedy  isstied  a/nd  negotiaied^^^ 
the  plaintiffs,  without  the  consent  of  the  defendant,  had 
caused  it  to  be  signed  by  Alice  Clarke,  as  a  joint  and 
several  maker,  the  defendant  was  discharged  from  his 
liability  upon  it. 

A  new  trial  was,  however,  granted  upon  the  second 
ground,  with  leave  to  the  defendant  to  amend  his  fifth 
plea  as  he  might  be  advised,  confining  him,  nevertheless, 
to  a  single  plea  setting  up  the  alleged  vitiation  of  the 
note  by  the  signature  of  Alice  Clarke. 

Upon  the  report  of  the  case  it  would  seem  that  the 
new  trial  was  properly  granted  for  the  misdirection  of 
the  judge.  As  between  the  principal  in  the  note  and  the 
payee,  and  under  the  evidence  in  the  case,  the  note  was 
not  completed,  issued  and  negotiated  until  the  signature 
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of  Alice  Clarke  had  been  obtained ;  and  therefore  the 
plea  had  not  been  i)roved,  and  a  new  trial  was  granted. 

This  appears  from  the  remarks  of  Mr.  Justice  Oramp- 
ton ;  and,  when  the  new  trial  was  granted  for  this  misdi- 
rection, leave  was  granted  to  amend  the  plea  so  as  to  cor- 
respond with  what  might  be  the  proofs  in  the  case,  and 
to  present  the  question  suggested  by  Orampton,  Justice, 
and  also  by  Lord  Ohief  Justice  Oampbell  when  he  said, 
^^  It  may  be  a  question  whether  allowing  a  note  to  be 
signed  in  a  form  apparently  perfect,  without  informing 
the  signer  of  an  intended  addition,  is  not  equivalent  to  a 
representation  that  it  is  perfect."  The  proofs  would  not 
support  the  plea  as  it  stood,  but  might  support  a  plea 
presenting  the  question  suggested ;  and,  therefore,  when 
a  new  trial  was  granted  upon  the  plaintiff's  application, 
an  amendment  of  the  plea  was  authorized.  On  a  careful 
consideration  of  the  whole  of  the  report  of  the  case,  I  do 
not  think  it  aids  the  defendant,  or  -materially  changed 
the  rule  in  regard  to  the  alteration  of  instruments,  uni- 
formly recognized,  in  England  and  in  this  country,  both 
before  and  after  this  decision.  (See  Byles  on  BiUs^  3  Am. 
ed.  marginal  paging  255,  256 ;  and  see  also  the  form  of 
the  plea  in  Gardner  v.  Walsh,  ufn  supra). 

The  alteration  of  an  instrument,  which  avoids  it  upon 
the  technical  and  strict  ground  of  alteration^  is  generally 
made  after  the  instrument  has  had  a  legal  existence  or 
inception,  and  not  before ;  and  I  am  inclined  to  think 
that  no  such  question  of  alteration  can  be  raised  upon 
the  evidence  in  this  case. 

But  the  question,  whether  there  was  a  material  and 
unauthorized  alteration  of  the  note  after  it  was  signed 
by  Wing,  the  party  sought  to  be  charged,  so  that  he  has 
never  executed,  or  become  legally  bound  by  the  particu- 
lar instrument  presented  and  proved,  which  is  a  some- 
what different  question,  is  presented  in  this  case  by  the 
second  objection  before  stated.  This  objection,  in  the 
form  and  for  the  reason  now  stated,  was  not,  it  is  be- 
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lieved,  presented  at  the  trial ;  bnt  it  is  now  sufficiently 
presented  by  the  bill  of  exceptions,  and  the  application 
for  a  final  decree. 

It  was  conceded,  upon  the  argument,  that  the  execu- 
tion of  the  blank  note  implied  an  authority  to  fill  the 
blanks  at  discretion ;  and  that  E.  Wing  &  Go.  might 
have  filled  in  a  date  prior  to  the  actual  issuing  of  the 
note.  It  was  also  conceded  that  it  might  have  been 
made  payable  at  any  time  after  the  date  so  inserted ; 
and,  as  a  consequence,  the  note  might  have  been  so 
drawn  as  to  be  due  on  the  very  day  of  its  negotiation 
(see  Mitchell  v.  Culver,  7  Coweny  336,  and  case  in  note ; 
Goodman  v.  Simonds,  20  Howard^  343,  361;  Bank  of 
Pittsburg  V.  fTeal,  22  Ih.  96).  But  it  is  insisted  that  the 
words  ^'  after  date  "  being  in  the  blank,  there  was  no  au- 
thority to  strike  them  out,  any  more  than  there  would 
have  been  authority  to  strike  out  hundred,  and  insert 
thousand,  if  the  note,  otherwise  blank,  had  been  filled 
up  as  a  note  for  five  hundred  dollars. 

The  question  is,  in  substance,  whether  there  was  a 
material  and  unauthorized  alteration  of  the  note ;  and 
whether  the  fact  that  the  words  **  after  date  "  had  been 
erased,  which  appeared  on  the  face  of  the  note  when 
ofibred  for  negotiation,  was  sufficient  notice  to  the  party 
receiving  the  same  that  the  note  had  been  altered  after 
signature,  and  in  a  manner  not  authorized  by  David  S. 
Wing,  the  bankrupt ;  and  this  question  is  not  entirely 
free  from  doubt.  Assuming  that  the  words  **on 
demund^^  had  not  been  inserted,  and  that  the  words 
^^ after  date^^  haA  not  been  stricken  out  when  the  note 
was  signed  by  the  bankrupt,  the  first  question  is.  What 
is,  in  substance,  the  authority  to  the  depositary  and 
holder  of  such  a  note,  so  signed  in  blank,  when  neither 
date  nor  time  of  payment  has  been  filled  into  the  blank  ? 
As  a  general  rule,  it  may  be  said  that  the  authority  is  to 
insert  such  date,  and  such  time  of  payment  as  the 
holder  may  elect,  or  even  to  omit  the  insertion  of  any 
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specific  time  of  payment,  leaving  it  payable,  by  legal 
inference,  on  demand  (Michigan  Bank  v.  Eldred,  9  Wal- 
lace^ 544). 

Suppose,  in  this  case,  the  words  ''on  demand"  had 
not  been  written  into  the  note,  but  the  blank,  where  they 
are  written,  had  been  left  unfilled,  and  the  words  ''  after 
date  "  not  erased  ;  or  that  the  words  ''  on  demand  "  had 
been  written  in,  and  the  words  "after  date"  had  not 
been  stricken  out.  Or,  again,  suppose  the  note  had  been 
made  payable  ten  days  after  date,  and  so  dated  that  it 
legally  fell  due  on  the  day  of  its  negotiation,  would  the 
note  have  been  invalid,  or  the  rights  or  liabilities  of  the 
bankrupt  have  been  different  from  what  they  now  are  ? 
I  am  not  prepared  to  say  that  they  would  have  been ;  or 
to  say,  that  the  fact  that  the  words  ''  after  date  "  were  in 
the  blank  when  signed,  was  any  legal  limitation  to  the 
authority  of  E.  Wing  &  Go.  to  make  the  note  payable 
on  demand,  or  on  the  day  of  its  negotiation,  by  such 
date  and  other  words  as  they  might  select  for  that  pur- 
pose. It  would,  in  my  judgment,  operate  as  a  most 
unfortunate  check  to  the  negotiation  of  commercial 
paper,  if  a  limitation  of  authority,  and  notice  of  such 
limitation,  should  be  inferred  upon  such  slight  and  in- 
conclusive circumstances,  which  would  hardly  excite  the 
suspicion  of  the  most  prudent  bank  officer. 

In  the  case  of  the  Mahaiwe  Bankt;.  Douglass,  31  Conn. 
170,  which  was  much  relied  on  by  the  defendant's  counsel, 
the  whole  contract  had  been  changed  after  the  signature 
of  the  defendant  had  been  indorsed  on  a  blank  draft  upon 
a  specified  firm.  The  contract  had  been  made  a  Oon- 
necticut  contract,  instead  of  a  New  York  contract,  by 
changing  the  date  from  the  city  of  New  York,  to  Canaan, 
in  Oonnecticut ;  and,  instead  of  a  draft  on  a  firm  whose 
name  was  inserted  in  the  blank,  it  was  made  a  promis- 
sory note,  addressed  on  its  face  to  another  firm.  This 
latter  address  was  merely  surplusage ;  but,  as  before 
stated,  the  other  alterations  in  the  form  and  character 
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of  the  instrument  were  sufBicieht  to  work  an  entire 
change  in  its  character  and  obligations.  In  the  case  of 
Ives  r.  The  Farmers*  Bank,  2  jlRen,  236,  also  much  relied 
on,  it  was  held  that  the  time  of  payment,  as  well  as 
the  amount,  was  fixed  by  the  blank  note  as  signed,  after 
which  the  words  "  three  months "  were  inserted  before 
the  words  "  after  date^^^  by  which  the  specified  time  of 
payment  was  changed. 

Assuming,  then,  that  the  question  is  to  be  decided 
upon  the  evidence  of  Thompson  alone,  and  that  his  tes- 
timony requires  the  inference  that  the  words  ''after 
date  "  were  stricken  out  at  the  time  he  indorsed  the  note, 
I  still  think  the  defendant  is  not,  upon  the  bill  of  excep- 
tions, entitled  to  a  new  trial,  upon  the  ground  that'the 
blank  note  was  filled  up  in  a  manner  not  authorized  by 
David  S.  Wing. 

I  am  the  more  willing  to  act  on  this  conclusion,  as  I 
should  deem  it  proper,  in  case  I  granted  a  new  trial,  to 
allow  an  amendment  of  the  bill,  and  of  the  issues  in  this 
case,  so  as  to  present  the  question,  whether  the  bank- 
rupt did  not  give,  and  the  defendant  receive  the  mort- 
gage in  controversy,  in  contemplation  of  the  bankrupt!s 
insolvency  ;  and,  under  the  evidence  upon  the  trial,  the 
jury,  on  such  an  issue,  would  doubtless  have  found  for 
the  plaintiff,  whether  the  fact  of  actual  insolvency  had 
or  had  not  been  proved.  Besides,  the  appearance  of  the 
note,  and  the  testimony  of  David  S.  Wing,  the  bankrupt, 
make  it  most  probable  that  Thompson  is  mistaken  in 
regard  to  the  blank  note  not  being  filled  up,  even,  in 
part,  at  the  time  he  first  saw  it ;  and  it  is  most  probable 
that  the  bankrupt  correctly  stated  that,  when  he  signed 
it,  it  was  entirely  filled  up,  with  the  exception  of  the 
date  and  amount. 

A  new  trial  is  denied,  and  the  plaintiff  is  entitled  to 
a  decree,  with  costs  to  be  taxed. 
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BAISTKRUPT. 

Creditor  brought  in  after  First  Meetikg. — Assignee. 

Where,  after  an  assignee  has  been  appointed,  a  creditor  is  added  by  an  amend- 
ment of  the  bankrupt's  schedales,  no  new  meeting  of  creditors  or  choice  of 
assignee  is  necessary.    The  creditor,  when  brought  in,  should  be  notified  of  the 
proceedings,  and  may  petition  the  Court  for  a  remoyal  of  the  assignee  chosen 
if  he  has  cause  to  do  so. 

In  this  case  an  assignee  was  chosen  on  the  3d  of 
March,  1871,  and  an  assignment  was  executed  on  the 
10th  of  March.  On  the  4th  of  April  the  bankrupt  prayed 
leave  to  amend  his  schedules  by  adding  the  name  of  a 
creditor.  Leave  was  granted,  and  on  the  19th  of  April 
an  amended  schedule  was  filed. 

The  register,  on  request  of  the  bankrupt,  certified  to 
the  Court  the  question  whether  it  became  necessary  to 
have  a  new  meeting  of  creditors  for  the  choice  of  an 
assignee.  The  register  gave  it  as  his  opinion  that  it  was 
not  necessary  to  have  a  new  meeting,  or  a  new  choice  of 
assignee ;  that  the  creditor  should  be  notified  of  the  pro- 
ceedings, and  notified  to  prove  his  claim,  if  he  desired  ; 
and  that  if  he  proved  his  claim  he  would  have  the  right 
to  petition  the  Court  for  the  removal  of  the  assignee,  if 
he  desired. 

BiiATOHFOBD,  J.  I  concur  in  the  views  of  the  reg- 
ister. 
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IN  THE  MATTER  OF  WILLIAM  WELCH,  A 

BANKEUPT. 

Sheriff's  Poundage. 

Where  a  sheriff  had  leTied  on  property  of  a  debtor  who  was  afterwards  adjudged 
a  bankmpt,  and  the  sale  of  the  property  was  enjoined  and  the  property  was 
Bubsequently  sold  by  the  assignee  in  bankruptcy  for  an  amount  less  than  the 
face  of  the  execution  in  the  sherifi's  hands; 

Held^  That  the  sheriff  was  entitled  to  poundage  on  the  amount  which  the  property 
brought,  to  be  paid  by  the  assignee  out  of  the  proceeds;  and  that,  if  the  sheriff 
acted  in  g^ood  faith,  he  was  so  entitled  without  reference  to  the  validity  of  the 
judgment 

Ik  this  case  two  executions  were  issued  to  a  sheriff 
agaiust  the  property  of  William  Welch,  one  on  a  judg- 
ment for  $293  11,  and  one  on  a  judgment  for  $3,265  06, 
under  which  the  sheriff  levied  on  the  personal  property 
of  Welch.  A  petition  in  bankruptcy  was  then  filed,  and 
an  injunction  issued  against  the  sheriff.  On  the  proving 
of  claims,  the  claim  of  the  first  judgment  creditor  was 
objected  to  and  contested.  The  assignee  sold  the  prop- 
erty for  $1,333  42.  The  sheriff  made  out  a  bill  for  full 
poundage  on  both  executions,  which  he  presented  to  the 
assignee.  The  question  what  poundage  he  was  entitled 
to,  was  certified  to  the  Court. 

Blatchford,  J.  Poundage  can  be  allowed  only  on 
the  amount  which  the  property  brought. 

As  between  the  sheriff  and  the  property,  the  sheriff 
has  a  lien  on  it  for  his  poundage  and  fees,  and  is  entitled 
to  be  paid  out  of  its  proceeds. 

If  the  sheriff  acted  in  good  faith  he  is  entitled  to  be 
paid,  without  reference  to  the  validity  of  the  judgment. 
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Collision  in  Hudson  River. — Steamboat  and  Sloop. — Lookout. — 

Light. 

A  doop  and  a  ferry-boat  came  in  collision  at  night  in  the  Hudson  river.  The 
ferry-boat  had  no  lookout  forward  of  her  pilot-house,  and  the  red  light  of  the 
sloop,  which  was  the  one  which  should  have  been  visible  to  the  ferry-boat,  was 
out. 

Held,  That  both  vessels  were  in  fault,  and  the  damages  must  be  apportioned. 

This  was  a  libel  by  the  Newark  Lime  and  Cement 
Maniifactoring  Co.,  owners  of  the  sloop  Arsenal,  to  re- 
cover for  the  loss  of  the  sloop,  which  was  snnk  in  conse- 
qnence  of  a  collision  with  the  ferry-boat  Pavonia,  which 
was  on  a  trip  from  New  York  to  Hoboken,  on  the  night 
of  December  2d,  1869.  The  ferry-boat  had  a  pilot  in  her 
forward  pilot-house,  and  with  him  another  man,  whose 
duty  was  to  be  lookout,  but  who  was  assisting  the  pilot 
to  steer.  The  sloop,  which  was  coming  down  the  river, 
showed  no  light. 

For  libellant,  C.  Donahue, 

For  respondents,  B.  D.  Benedict  and  D.  Field. 

• 

Bei^edigt,  J.  I  am  of  the  opinion  that  the  damages 
arising  out  of  the  collision  in  the  pleadings  mentioned 
must  be  apportioned. 

There  was  clear  fault  on  both  vessels.  The  fault  of 
the  ferry-boat  was  in  running  in  a  dark  night  without  a 
lookout.  The  man,  whose  duty  it  was  to  be  at  the  for- 
ward part  of  the  boat,  and  engaged  exclusively  in  look- 
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ing  out,  had  been  called  up  into  the  pilot-house,  and  was 
engaged  in  assisting  the  pilot  to  steer.  The  absence  of 
this  man  from  his  post  was  a  fault  which  must  render 
the  ferry-boat  liable. 

I  notice  in  this  connection  a  bit  of  evidence  worthy 
of  mention,  as  showing  the  correctness  of  the  rule, 
which  declares  that  in  ordinary  cases  the  pilot-house  is 
not  the  proper  place  for  a  lookout.  In  this  case  it  is 
proved  that  when  the  pilot  first  surmised  the  proximity 
of  the  sloop,  he  told  the  man,  whom  he  had  called  into 
the  pilot-house,  to  go  out  of,  and  forward  of  the  pilot- 
house, to  see  what  it  was,  and  the  man  went.  The 
action  shows  the  opinion  of  this  pilot  that  the  pilot- 
house is  not  the  best  place  to  see,  at  the  earliest  mo- 
ment, a  vessel  approaching  in  the  dark. 

But  the  sloop  was  also  in  fault,  for  her  red  light  was 
out.  There  is  much  contradictory  evidence  on  this  ques- 
tion of  fact,  but  the  weight  of  evidence  appears  to  me  to 
show  the  absence  of  the  red  light.  Such  an  omission  is 
sufficient  to  render  the  sloop  liable. 

Both  vessels  being  in  fault,  the  decree  must  be  that 
the  damages  be  apportioned. 

The  question  of  costs  is  reserved  until  the  coming  in 
of  the  commissioner's  report. 


JULY,  1871. 

THE    STEAMSHIP   IDAHO. 

Bill  of  Lading. — Commok  Carribb. — Fraud  of  Shipper. — 
MiNGLiNo  Goods. — Debpoilinq  Eyidenoe. 

In  Aprtl,  1869,  at  New  Orleans,  F.  obtained  a  bona  fide  advance  from  W.  J.  P.  A  Co. 
on  a  bill  of  lading  for  140  bales  of  cotton  on  the  brig  C.  Tbe  cotton  was  not  then 
on  board  the  C.    A  few  days  afterwards,  F.  deliyered  it  alongside  of  her,  bnt 
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before  it  was  put  on  board,  he  removed  it  from  her  custody,  and  shipped  it  on 
the  steamer  L.  for  New  York,  with  26  other  bales,  taking  one  bill  of  lading  for 
the  whole,  on  which  he  got  an  advance  from  S.  at  New  York,  to  whom  he 
consigned  the  whole.  The  L.  arrived  at  New  York  with  the  cotton,  which 
was  taken  directly  by  S.  to  a  warehonse,  where  3.  caused  the  marks  to  be 
removed,  and  the  bales  re-marked  with  marks  similar  to  marks  on  85  other 
bales  belonging  to  S.,  and  the  whole  200  were  shipped  in  the  steamship  I.  for 
Liverpool,  the  shipment  being  made  in  the  name  of  third  parties,  who  gave  the 
receipts  to  M.,  a  clerk  of  S.,  to  whom  a  nominal  sale  had  been  effected.  M. 
obtained  from  the  I.  a  bill  of  lading  for  the  cotton,  and  having  made  a  nominal 
sale  of  the  cotton  to  H.  A  Co.,  indorsed  the  bill  of  lading  to  J.  F.  tfe  Co.,  of 
Liverpool,  the  agents  of  H.  A  Co.  The  steamship  arrived  at  Liverpool,  and 
deUvered  86  of  the  bales  to  J.  F.  <fe  Co.,  and  delivered  the  other  165  to  agents 
of  W.  J.  P.  A  Co.  H.  A  Co.  filed  a  libel  against  the  steamship,  to  recover  for 
the  failure  to  deliver  the  cotton  as  required  by  their  bill  of  lading. 

jffeld,  that,  on  the  receipt  of  the  140  bales  by  the  brig  C,  they  became  the  prop- 
erty of  W.  J.  P.  <fe  Co.,  and  that  the  libellants  had  no  better  title  to  them  than 
S.,  who  had  no  title  as  against  W.  J.  P.  <b  Co. 

That  the  ship  could  prove  this  title  of  W.  J.  P.  A  Co.,  and  a  delivery  to  them  of 
the  cotton,  as  a  defence  against  the  claim  of  H.  A  Co. 

That  as  S.  A  Co.  had  mingled  26  bales  of  cotton  of  their  own,  with  the  140 
belonging  to  W.  J.  P.  A  Co.,  so  that  they  could  not  be  distinguished,  the  whole 
166  became  the  property  of  W.  J.  P.  A  Co. 

Everything  is  to  be  presumed  against  the  despoiler  of  evidence. 

Benedict,  J.  This  is  a  proceeding  in  rem  to  recover 
of  the  steamship  Idaho  for  the  non-delivery  of  certain 
cotton,  valued  at  some  $25,000,  which  Teas  shipped  in 
that  vessel  on  the  3d  day  of  May,  1869,  to  be  transported 
from  New  York  to  Liverpool. 

The  original  shipment  consisted  of  200  bales,  claimed 
to  have  been  then  owned  by  Thos,  Man,  who,  on  the 
day  of  the  shipment,  and  before  any  bill  of  lading  was 
issued,  sold  the  same  to  Hentz  &  Co.,  the  libellants, 
from  on  board.  The  bill  of  lading  contained  the  ordinary 
contract  to  deliver  the  goods  to  the  order  of  Man  as  the 
shipper.  It  was  signed  on  the  4th  of  May,  and  Man 
then  indorsed  on  it  a  direction  to  deliver  the  goods  to 
James  Finlay  &  Co.,  who  were  agents  of  the  libellants 
in  Liverpool.  The  steamer  duly  performed  her  voyage, 
and  delivered  her  cargo ;  but  of  this  shipment  of  cotton, 
only  35  bales  were  delivered  to  James  Finlay  &  Go. ;  the 
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remaining  165  bales  were  delivered  to  Baring  Bros., 
acting  as  agent  of  W.  J.  Porter  &  Go.  For  this  failore 
to  perform  the  contract  in  the  bill  of  lading,  the  libel- 
Ian  ts  now  bring  this  action. 

It  is  necessary  here  to  state  but  one  of  the  defences 
set  np  by  the  ship,  which  is,  that  neither  Man,  who 
received  the  bill  of  lading,  nor  the  libellants,  to  whom  it 
was  transferred,  were  entitled  to  the  cotton,  but  that  it 
belonged  to  Porter  &  Co.,  and  that  the  delivery  to  the 
true  owner  on  his  demand  constitutes  a  defence  to  this 
action.    The  facts  material  to  this  issue  are  as  follows : 

In  April,  1869,  at  New  Orleans,  W.  J.  Porter  &  Co., 
in  due  course  of  business  and  in  good  faith,  advanced  to 
one  Forbes  a  large  sum  of  money  upon  a  bill  of  lading, 
which  set  forth  a  shipment  of  140  bales  of  cotton  at  New 
Orleans  in  the  brig  0.  0.  Golson.  The  bill  of  lading  was 
in  the  ordinary  form,  executed  by  the  lawful  master  of 
the  Oolson,  but,  in  fact,  no  such  cotton  had  been  shipped 
at  the  time  of  its  execution.  Some  few  days  after  the 
date  of  the  bill  of  lading,  and  after  the  acceptance  of 
the  drafts  by  Porter  &  Co.,  Forbes  did,  however,  ship 
by  the  Golson  140  bales  of  cotton,  as  and  for  the  cotton 
described  in  the  bill  of  lading  sent  to  Porter  &  Go. 
This  cotton  was  duly  delivered  to  the  Golson,  was  re- 
ceipted for  by  the  officers  of  the  brig,  and  although  not 
then  placed  on  board,  was  delivered  to  the  vessel  on  the 
wharf  alongside,  and,  in  my  opinion,  duly  shipped,  as 
cotton  to  be  transported  and  delivered  according  to  the 
bill  of  lading  which  the  master  had  already  signed. 

By  this  shipment  the  title  to  the  140  bales  so  shipped 
passed  to  Porter  &  Go.,  who  had  advanced  upon  the 
faith  of  such  a  shipment,  and  held  the  bill  of  lading 
which  set  forth  the  shipment  in  question  (12  Pick.  314 ; 
Halliday  v.  Hamilton,  11  WdU.  560). 

Subsequent  to  this  shipment,  and  on  the  same  day, 
before  the  cotton  was  taken  into  the  hold  of  the  brig, 
Forbes  accomplished  its  removal  from  the  custody  of 
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the  brig,  and  its  shipment  on  the  steamship  Lodona, 
lying  near  and  bound  for  New  York.  The  previous 
shipment  of  the  cotton  on  the  Oolson  was  unknown  to 
the  officers  of  the  Lodona,  and  they  as  of  course  issued 
bills  of  lading  in  the  ordinary  form  for  the  cotton  they 
received. 

Forbes,  it  seems,  shipped  in  the  Lodona  25  other  bales, 
and  took  one  bill  of  lading  for  the  whole  165,  on  which 
second  bill  of  lading  he  obtained  a  large  advance  from 
the  firm  of  Shaffer  &  Co.,  of  New  York,  to  whom  he 
made  a  second  assignment  of  the  cotton. 

An  issue  has  been  raised  as  to  the  identity  of  the 
cotton  shipped  in  the  Oolson  with  that  shipped  on  the 
Lodona.  But  the  weight  of  the  evidence  is,  that  the 
same  140  bales  delivered  to  the  brig  went  to  the  Lodona, 
and  were  included  in  the  bill  of  lading  for  165  bales 
which  was  sent  to  Shaffer  &  Co.  Were  the  direct 
evidence  upon  this  point  less  conclusive  than  it  is,  I 
should  still  be  of  the  same  opinion,  because  of  the 
dealing  of  Shaffer  &  Go.  with  the  cotton  after  it  was 
delivered  to  them  from  the  Lodona  in  New  York.  It 
appears  that  the  Lodona  arrived  in  New  York  on  the 
29th  or  30th  of  April.  The  165  bales  were  taken  directly 
to  a  warehouse  by  Shaffer  &  Co.,  who,  on  the  1st  of  May, 
engaged  freight  in  the  Idaho  for  200  bales  of  cotton. 
On  the  same  day,  Saturday,  Shaffer  &  Co.  sent  for  one 
Corcoran,  who  went  to  Shaffer's  house  on  Sunday,  and 
was  then  directed,  as  he  says,  to  remove  all  the  marks 
and  numbers  from  the  165  bales,  and  to  re-mark  them 
with  marks  similar  to  35  other  bales  which  Shaffer  &  Go. 
had  stored  in  West  street.  Corcoran  did  this  as  well  as 
the  short  time  permitted,  and  on  Monday,  May  3d,  the 
whole  200  bales — 120  of  them  marked  S.A.L.  and  80 
marked  V.O.X. — were  shipped  in  the  Idaho.  This  ship- 
ment was  not  made  in  Shaffer's  name,  but  while  Cor- 
coran was  at  work  on  the  cotton,  it  was  nominally  sold 
to  Man,  a  clerk  of  Shaffer's,  and  it  was  shipped  in  the 
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that  goods,  held  by  a  carrier,  should  be  delivered  to  him 
who  owns  them,  and  snch  a  delivery  protected  by  the 
Courts.  It  certainly  would  not  be  equity  to  compel  a 
carrier  to  withhold  goods  in  his  possession  from  the 
actual  owner,  and  deliver  them  to  one  not  the  owner, 
simply  because  one  not  the  owner  had  shipped  them. 
A  Court  of  admiralty  is  a  Court  of  equity.  It  ad- 
ministers the  law  so  as  to  work  justice  and  advance 
commerce,  and  is  not  bound  by  technical  rules  nor 
embarrassed  by  questions  as  to  the  forms  of  action. 
And  no  equity  requires  such  a  Court  to  hold,  that  the 
libellants  can  charge  this  steamer  with  this  large  sum, 
because  she  fails  to  deliver  to  them  cotton,  which,  if  it 
had  been  delivered  to  them,  they  could  not  have  retained 
as  against  Porter  &  Co.  who  actually  received  it. 

The  libellants  have  sustained  no  damage  by  the  non- 
delivery. Suppose  no  delivery  of  the  cotton  at  all  had 
been  set  up  in  this  action,  and  the  proceeds  of  the  stipu- 
lation for  value  had  been  permitted  to  be  paid  into  the 
registry  under  this  very  libel,  it  is  doubtful  whether  the 
libellants  could  in  that  event  have  resisted  successfully 
a  petition  by  Porter  &  Co.,  that  the  value  of  the  cotton 
be  paid  to  them  out  of  such  proceeds,  based  on  the  facts 
here  proved.  I  do  not  see  why  the  claimants  should  be 
in  a  worse  position,  because  they  have  undertaken  to 
prove,  and  have  proved  Porter's  right  to  the  property. 
Another  consideration  has  been  urged,  which  seems  to 
me  entitled  to  weight,  as  bearing  upon  this  question, 
which  is,  that  every  shipper  of  goods,  by  implication, 
warrants  his  right  to  ship  the  goods  in  the  capacity 
which  he  assumes.  Such  a  warranty  is  necessary  for 
the  ship,  and  accordingly  a  brea^^h  of  it  by  the  shipper 
may  be  set  up  in  any  action  brought  by  him  against  the 
ship. 

There  are  other  general  considerations,  bearing  upon 
the  subject,  suflBciently  obvious  indeed,  but  which  may 
perhaps  be  mentioned.    A  rule  which  forbids  a  ship  to 
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dispute  the  title  of  a  shipper,  makes  ships  the  unwill- 
ing  but  most  convenient  receivers  of  goods  held  by 
doubtful  titles.  It  encourages  holders  ot  such  property 
to  endeavor  to  procure  a  title  by  the  simple  expedient 
of  a  shipment  in  a  ship.  It  indicates  a  speedy  and  safe 
method  of  concealment  for  such  goods,  Tvhile  in  the 
country,  and  insures  their  prompt  removal  to  foreign 
lands;  and  it  places  vessels,  whose  punctuality  and 
dispatch  have  become  indispensable  to  modem  com- 
merce, in  positions  of  great  embarrassment,'  against 
which  they  have  no  effective  method  of  protecting 
themselves.  The  contrary  rule  works  no  injustice,  for 
the  burden  of  proof  is  upon  the  ship,  and  the  lien, 
which  by  the  maritime  law  attaches  to  her,  always 
affords  the  shipper  abundant  security  ;  and  security  for 
its  value  is  all  that  the  law  is  able  to  afford,  in  any  case 
of  disputed  title  to  property  of  this  description. 

In  accordance  with  these  views,  I  must  sustain  the 
defence  which  the  claimants  have  interposed.  In  the 
remarks  which  I  have  made,  I  have  not  intended  to 
intimate  that  Messrs.  Shaffer  &  Co.  were  in  any  way 
concerned  with  Forbes  in  his  frauds,  nor  have  I  made  it 
a  ground  of  my  decision,  that  they  became  a  party  to 
the  fraud,  by  their  subsequent  acts  in  concealing  the 
cotton  in  the  way  I  have  described.  Shaffer  &  Oo. 
undoubtedly  advanced  their  money  in  good  faith  upon 
the  bill  of  lading  of  the  Lodona ;  but  when  they  found 
a  question  raised  as  to  their  right  to  the  cotton,  they 
yielded  to  the  temptation  afforded  by  the  irule  which 
their  advocate  has  sought  to  invoke ;  they  obliterated  the 
marks,  mingled  the  bales  with  others,  and  caused  its 
shipment  in  this  steamer,  in  the  hope  thereby  to  place 
the  cotton  in  a  foreign  i>ort,  where  the  bales  could  with 
difficulty  be  identified,  and  their  right  to  it  would  be 
likely  to  pass  challenge.  In  my  opinion,  they  should 
take  nothing  by  such  action. 

I  have  thus  far  treated  this  case,  as  if  no  other  cotton 


288  EASTERN  DISTRICT  OF  NEW  YORK, 

The  Steamship  Idaho. 

was  involved  except  the  140  bales  shipped  in  the  Oolson. 
But  the  bill  of  Idding,  sued  on,  calls  for  200  bales,  of 
which  only  35  have  been  delivered  to  James  Pinlay  &  Oo. 

The  original  transfer  from  Forbes  to  Porter  &  Co. 
was  of  140  bales  only.  These  bales  had  been  marked 
and  numbered  before  they  were  shipped  on  the  Lodona, 
and  with  them,  in  the  same  bill  of  lading,  were  25 
bales,  making  the  165  bales  consigned  to  Shaffer  &  Oo. 
After  Shaffer  &  Oo.  received  the  165  bales,  they  so 
dealt  with  the  marks,  as  to  make  it  impossible  to  identify 
the  25  bales,  which  were  added  by  Forbes  to  the  bales 
shipped  by  the  Oolson.  They  also  afterwards  added  35 
other  bales,  from  cotton  of  their  own  stored  in  West 
street,  making  the  200  bales ;  and  all  again  were  marked 
with  new  marks.  Upon  the  arrival  of  the  200  bales  in 
Liverpool,  by  an  agreement  between  the  consignees  of 
Hentz  &  Oo.,  the  agents  of  Porter  &  Oo.  and  the 
steamer's  agent,  the  shipment  was  divided,  and  165  de- 
livered to  Forbes,  and  35  to  Porter. 

By  that  arrangement  all  parties  are  bound,  and  the 
delivery  and  acceptance  of  the  35  bales  must  be  held  to 
be  a  performance  of  the  bill  of  lading,  so  far  as  that 
number  of  bales  is  concerned.  The  libellants  claim 
further  however,  that  in  any  event  they  are  entitled 
to  a  decree  for  25  bales,  inasmuch  as  Porter's  title, 
derived  from  the  shipment  of  the  cotton  in  the  Oolson, 
was  confined  to  140  bales.  On  the  other  hand,  the  claim- 
ants say  that  Porter  demanded  and  received  the  whole 
165  as  his  property,  and  that  they  have  proved  a  state  of 
facts  which  they  insist,  made  him  the  owner  of  the 
whole  165  'bales,  which  came  by  the  Lodona.  Here 
again,  I  must  decide  in  favor  of  the  claimants.  The 
fact  is  unquestioned  that  Shaffer  &  Oo.  purposely 
mingled  the  bales  to  prevent  identification.  They  had 
possession  of  the  200  bales  for  three  or  four  days  in 
New  York,  and  their  agent  removed  the  marks.  It 
would  have  been  easy  for  them,  to  have  maintained  the 
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diflference  in  marks,  which  existed  when  they  received 
the  cotton,  and  then  easy  for  them  to  have  pointed  out, 
what  bales,  other  than  those  from  the  Colson,  were 
shipped  on  the  Lodona ;  but  they  never  attempted  to  do 
so ;  on  the  contrary,  they  have  sought  to  make  the 
confusion  of  marks  work  in  support  of  their  possession 
of  the  goods,  and  now  insist  here  that  the  bales  cannot 
be  distinguished,  and  therefore  they  claim  a  decree  for 
all. 

But  the  law  declares  that  one  who  intentionally 
mingles  goods  of  his  own  with  another's,  for  the  purpose 
of  concealment,  and  to  prevent  tracing  the  property, 
must  lose  the  whole.  The  acts  of  Shaffer  &  Co.,  in 
regard  to  the  25  bales  in  question,  must  be  followed 
with  the  consequence  which  the  law  attaches  to  such 
acts  ;  and  I  must  hold,  that  when  the  140  bales  shipped 
by  the  Oolson,  and  the  additional  bales,  were  confused 
and  mingled,  as  they  were,  to  prevent  any  identification, 
the  whole  became  the  property  of  Porter  &  Oo.,  and  they 
thereby  acquired  the  right  to  receive  the  165  bales  which 
were  delivered  them  by  the  steamer. 

The  libellants  must  therefore  fail  to  recover  for  any 
portion  of  the  cotton  delivered  to  Porter  &  Oo.  in 
Liverpool,  and  a  decree  must  be  entered,  dismissing 
the  libel  with  costs.* 

For  libellants,  EmoU,  Hammond  and  Pomeroy. 

For  claimants,  Chven^  Nash  c&  Gray  ojid  W.G.Choate. 

*  This  case  was  affirmed  by  the  Gircnit  Court  on  appeal 
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JULY.  1871. 

THE  STEAMSHIP  CLEOPATEA. 

Smuggling. — Forfbitube. 

SeameD  engaged  on  board  a  steamship  were  arrested  while  engaged  in  smoggling 
segars,  which  they  had  bronght  into  the  port  on  board  of  her.  The  seamen 
were  promised  immunity,  and  an  information  having  been  filed  against  the 
steamship  to  forfeit  her  under  the  60th  section  of  the  statute  of  March  2d,  1799 
(1  U,  S,  Slat.  666).  the  eyidence  of  the  teamen  was  relied  on  to  secure  the 
forfeitare.  It  appeared  that  neither  the  owners,  nor  the  master,  nor  any  officer 
of  the  ship,  was  engaged  in  or  knew  of  the  smoggling.  bat  all  had  been 
eolidtoiuB  to  prevent  smuggling. 

Ueldt  that  the  evidence  of  the  men  was  safficient  to  sustain  the  action,  and  the 
decree  required  by  the  statute  most  follow,  but  that  the  course  pursued  in  the 
matter  by  the  Government  officials  was  open  to  severe  criticism.  The  District 
Attorney  was  therefore  recommended  to  present  the  &cte  to  the  Attorney- 
General,  before  the  signature  of  the  decree. 

BEii^DiOT,  J.  The  charge  against  this  steamer  is, 
that  segars,  subject  to  duty,  were  imported  in  her,  and 
landed  firom  her  in  the  night,  and  without  a  permit,  in 
violation  of  the  60th  section  of  the  statute  of  March  2d, 
1799,  according  to  which  a  forfeiture  of  the  vessel  fol- 
lows such  acts.  The  proof  of  the  charge  consists  of  the 
evidence  of  hands  employed  on  the  steamship,  who 
were  arrested  for  smuggling  certain  segars,  which  were 
found  in  their  possession  and  seized.  Although  the 
evidence  is  open  to  some  suspicion,  still  I  am  bound 
to  declare  it  sufficient  to  maintain  the  action.  The 
commission  of  the  offence  is  sworn  to  positively  by  the 
offenders.  The  segars  said  to  have  been  landed  from 
the  steamer  were  actually  found,  and  no  evidence  is  pro- 
duced to  disprove  the  statements  of  these  witnesses. 
The  value  of  the  segars  landed  is  proved  to  have  ex- 
ceeded $400,  and  consequently  T  am  bound  to  render 
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the  decree,  wbich  the  law  dechires  shall  follow  when 
such  proof  is  made. 

In  performing  this  duty,  I  must  say  that,  if  I  had  any 
discretion  in  the  premises,  I  should  certainly  abstain 
from  any  action  in  the  proceeding. 

Provisions  of  law  which  render  ships  liable  to  forfeit- 
ure for  smuggling,  conducted  by  their  means,  though 
without  the  action  or  connivance  of  the  owners  or 
officers  of  the  vessel,  seem  to  be  necessary.  Such  laws 
are  undoubtedly  severe,  but  they  are  accompanied  with 
the  power  of  remission  which  is  conferred  upon  the 
Secretary  of  the  Treasury,  and,  if  judiciously  adminis- 
tered, they  tend  to  reduce  the  amouut  of  smuggling. 

The  temptation  to  smuggle  is  great,  and  the  tempta- 
tion to  wink  at  it  is  also  great;  but  by  laws  which 
imperil  the  ships  themselves,  which  are  the  vehicles 
ordinarily  made  use  of  to  accomplish  the  crime,  masters 
and  owners  are  impelled  to  exert  themselves  in  detect- 
ing the  smugglers,  and  bringing  them  to  justice.  The 
object  of  the  law  is  manifestly  to  insure  the  detection 
and  punishment  of  actual  offenders  and  their  aids ;  but 
here  it  has  been  used  to  secure  immunity  for  the  offend- 
ers, and,  by  forfeiting  the  ship,  to  punish  only  the 
innocent.  According  to  the  evidence,  neither  the  own- 
ers nor  officers  of  this  steamer  knew  anything  about  the 
criminal  acts  which  their  employees  were  perpetrating. 
The  officers  of  the  customs  prove  that  the  owners  have 
been  solicitous  to  prevent  smuggling  in  the  vessel. 
Their  acts  prove  their  solicitude  to  be  real,  and  yet  their 
steamer  is  forfeited,  while  the  offenders  go  free.  At 
least  two  of  the  men  engaged  and  interested  in  the 
act  of  smuggling  were  arrested  in  New  York  city. 
They  confessed  their  guilt  to  the  persons  arresting 
them,  and  were  then  promised  immunity.  The  informa- 
tion thus  acquired  is  not  used  to  convict  any  person 
engaged  in  the  adventure.  The  boatman  who  trans- 
ported the  segars  in  his  boat  does  not  appear  to  have 
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been  arrested,  and,  in  fact,  one  of  the  offenders  was  at 
once  taken  into  the  employment  and  pay  of  the  United 
States.  But  the  steamer  is  seized,  and  sent  here  for 
prosecution,  where  the  testimony  of  the  smugglers  is 
relied  on  to  condemn  her,  and  this  without  any  pretence 
of  any  criminality  or  even  neglect  on  the  part  of  her 
owners  or  officers.  The  effect  of  such  a  prosecution  is 
to  say  to  seamen,  stewards,  firemen,  and  others  oh 
steamers,  ^^If  you  smuggle,  and  are  caught,  you  will 
not  be  prosecuted ;  the  steamer  only  will  be  seized."  I 
cannot  believe  that  such  a  result  should  be  permitted. 

But  the  responsibility  of  instituting  and  suspending 
prosecutions  does  not  rest  upon  the  Court.  The  simple 
duty  of  the  judge  is  to  pronounce  the  decision  which 
the  law  and  the  evidence  produced  by  the  parties  re- 
quires ;  and  upon  those  who  are  charged  with  directing 
the  legal  proceedings  of  the  Government  must  rest  the 
responsibility  which  attaches  to  this  mode  of  adminis- 
tering the  law.  I  recommend,  however,  to  the  District 
Attorney,  that  before  I  am  asked  to  sign  a  decree  in 
accordance  with  this  opinion,  the  facts  attending  the 
case  be  communicated  to  the  Attorney-General  for  his 
information. 

For  the  United  States,  J.  J.  AOen^  Assistant  District 
Attorney. 


For  claimants,  Sherwood  &  Howland. 
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THE  SOHOONEE  SAM  WBLLBE. 

Collision  in  the  Sound. — Lookout  and  Light. — Evidsncb. 

Two  schooners,  the  S.  A.  and  the  S.  W.,  came  in  collision  in  a  dark  night  in  the 
Sonnd,  off  Black  Rock,  the  S.  A.  being  sank.  A  carefnl  lookout  was  kept  on 
the  S.  W.,  and  her  witnesses  all  testified  that  while  lights  on  other  vessels  were 
seen,  and  they  were  avoided,  there  were  no  lights  on  the  S.  A.,  and  she  could 
not  be  seen  till  the  collision  was  inevitable.  The  witnesses  from  the  S.  A.  tes- 
tified that  her  lights  were  set  and  baming,  and  that  they  were  both  taken  down 
burning  after  the  collision,  and  put  into  the  boats  and  brought  away  still  burn- 
ing, although  the  vessel  sunk  so  rapidly  that  they  did  not  have  time  to  save  all 
their  clothes. 

Held,  That  the  evidence  of  a  careful  lookout,  that  no  light  could  be  seen  on  a  ves- 
sel approaching  him,  is  affirmative  evidence  that  no  light  was  burning  on  her. 

That  the  evidence  of  the  saving  of  the  lights  of  the  S.  A.,  under  the  circumstances, ' 
cast  suspicion  on  her  case. 

That,  on  idl  the  evidence,  the  S.  A.  did  not  have  her  lights  properly  set  and  burn- 
ing, and  was  responsible  for  the  collision. 

This  was  a  libel  by  the  owners  of  the  schooner  Sophy 
Ann  to  recover  for  the  loss  of  the  schooner,  which  was 
sunk  in  the  Sound,  off  Black  Rock,  in  a  collision  with 
the  schooner  Sam  Weller.  The  night  was  dark.  There 
was  controversy  as  to  the  wind,  and  as  to  the  courses  of 
the  respective  vessels,  and  as  to  whether  the  Sophy  Ann 
had  her  lights  properly  burning. 

For  libellants,  Beebe^  Donokue  cfe  Cooke. 

For  respondents,  Bemdict  dk  Benedict. 

Benedict,  J.  This  cause  is  by  no  means  free  from 
doubt.  The  evidence  is  very  conflicting.  I  have  in  vain 
sought  for  some  ground  on  which  it  could  be  reconciled, 
and  I  find  difficulty  in  adopting  any  of  the  theories  piit 
forward  by  the  advocates. 
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I  now  rest  my  decision  npon  a  single  point,  upon 
which  the  impression  formed  at  the  hearing  is  rather 
confirmed  than  diminished  by  an  examination  of  the  evi- 
dence. This  point  is  the  absence  of  lights  on  the  Sophy 
Ann.  The  men  on  the  Sam  Weller,  who  were  watchful 
and  saw  lights  of  other  vessels,  declare  very  positively 
that  the  Sophy  Ann  was  close  upon  them  before  they 
saw  her,  and  that  she  had  no  lights  displayed.  The  men 
from  the  Sophy  Ann  declare  that  the  lights  were  set  and 
burning ;  and  in  confirmation  of  their  assertion  they  say 
that  after  the  collision  both  the  signal  lanterns  were 
taken  down  lighted,  and  placed  in  the  boat  and  carried 
with  them  when  they  abandoned  their  sinking  vessel. 

Now,  while  it  is  possible  that  some  good  reason 
existed  for  securing  both  the  signal  lanterns,  above  all 
other  things,  and  taking  them  in  the  boat,  none  has 
been  suggested  which  satisfies  my  mind,  and  I  frankly 
confess  that  an  unfavorable  impression  of  the  libellants' 
case  was  produced  by  this  circumstance,  which  I  have 
been  unable  to  shake  off.  The  collision  was  sudden,  the 
injury  to  the  Sophy  Ann  severe,  and  she  was  filling  rap- 
idly. The  men  say  they  did  not  have  time  to  pick  up 
their  clothes,  and  they  saved  only  a  part  of  them,  yet 
they  took  both  lanterns  and  placed  thein  in  their  boat  and 
carried  them  with  them,  and  say  they  were  taken  from 
the  rigging  burning.  The  witness  Kelly,  to  strengthen 
his  statement  that  the  lanterns  were  not  lighted  after 
the  collision,  says  they  had  no  matches  in  the  boat  to 
light  them  with.  But  the  master  appears  to  have  pro- 
vided himself  with  matches  for  some  purpose,  which  had 
been  accomplished  when  he  reached  a  schooner  at  an- 
chor in  Black  Bock  harbor,  for  he  there  produced  from 
bis  pocket  an  ordinary  gross  package  of  matches  nearly 
three-quarters  full,  which  he  gave  to  the  master  of  that 
schooner.  I  must  also  say  that  the  appearance  of  the 
witness  Kelly  on  the  stand  tended  to  convey  the  impres- 
sion that  something  about  the  lights  was  kept  back,  and 
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after  being  positive  that  they  were  lit  when  placed  in 
the  boat,  he  finally  says,  *'  I  don't  remember  about  them 
lanterns.  I  didn't  take  mach  notice.  I  didn't  pay  much 
attention  to  them."  There  is,  besides,  considerable  con- 
flict between  the  libellant's  witnesses  in  regard  to  the 
lights,  and  further,  the  lanterns  were  not  produced  in 
Oourt,  and  their  size  is  not  thus  shown.  It  is  this  feat- 
ure of  the  case  which  leads  me  to  adopt  the  evidence  of 
the  three  witnesses  of  the  Sam  Weller,  who  say  the 
lights  of  the  Sophy  Ann  were  not  burning  when  she 
approached  the  Sam  Weller. 

That  the  rule  requiring  signal  lights  to  be  displayed 
is  not  always  obperved,  is  well  known.  The  neglect  in 
this  respect  has  been  made  the  subject  of  remark  in  pub- 
lic discussion  (see  pp.  84  and  85  of  ^^Bule  of  the  Boad  at 
8eaj*^  issued  by  Bureau  of  ^Navigation,  Navy  Department, 
1868).  I  myself  have  seen  instances  of  it,  and  yet  in 
cases  of  collision  before  the  Oourts,  where  an  absence  of 
lights  is  charged,  witnesses  almost  invariably  appear  who . 
swear  that  the  lanterns  were  duly  set  and  burning  at  the 
collision ;  and  the  rule  is  invoked  that  affirmative  evi- 
dence of  the  position  of  affairs  on  their  own  vessel  is 
better  than  negative  evidence  from  the  other  vessel. 

But  the  question  is  not  whether  the  lights  were  set 
burning,  but  whether  they  were  kept  burning.  Lights 
will  go  out  sometimes,  and  the  occurrence  pass  unno- 
ticed for  a  while  by  those  whose  whole  attention  is 
directed  ahead ;  and  clear  evidence  that  a  careful  look- 
out, watching  for  lights,  could  not  see  a  vessel  approach- 
ing till  upon  him,  and  that  then  he  saw  her  without 
lights,  is  certainly  strong  affirmative  evidence  to  show 
that  no  light  was  then  burning  on  the  approaching 
vessel.  Such  is  the  proof  here.  There  was  such  look- 
out on  the  Sam  Weller.  Other  vessels  with  lights  were 
seen  and  avoided.  This  vessel  was  not  seen  till  close  at 
hand,  and  when  seen  no  lights  were  to  be  discovered. 

I  am  satisfied  that  no  collision  would  have  occurred  if 
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the  Sophy  Ann  had  been  seen  as  soon  as  proper  lights 
on  her  onght  to  have  been  seen  by  a  careful  lookout, 
and  consider  the  failure  sooner  to  see  the  Sophy  Ann  to 
have  been  the  real  cause  of  the  disaster.  This  arose 
either  from  a  want  of  proper  lookout  on  the  Sam  Weller 
or  the  absence  of  proper  lights  on  the  Sophy  Ann. 

My  opinion,  upon  the  whole,  is  that  the  latter  is  the 
true  conclusion  to  be  drawn  from  the  evidence  as  it 
stands,  and  I  must,  therefore,  dismiss  the  libel. 


SoMltJcrn  gistrixl  d  Utfo  gork* 

AUGUST,    1871. 

THE  BEIG  J.  L.  BOWEN  AOT)  HEE  OAEGO. 

Salvagb. — Services  of  Navigator. — Distribution. 

A  hrig  left  New  York,  bound  on  a  voyage  to  Gibraltar.  Four  days  afterwards  an 
affray  took  place  on  board,  in  which  the  master  was  killed,  the  second  mate  so 
hurt  as  to  be  incapable  of  doing  duty,  and  the  first  mate  seriously  hurt.  He, 
however,  took  command,  and  headed  the  vessel  back  to  New  York,  remaining 
on  deck  and  in  charge,  without  sleep,  for  two  days.  On  the  morning  of  the 
seeond  day  the  ship  E.,  attracted  by  a  signal  of  distress,  came  to  her,  and  H., 
the  mate  of  the  E.,  went  on  board  the  brig,  and  navigated  her  back  to  New 
York,  the  services  lasting  sixty  hours.  The  brig  and  her  cargo  were  worth 
$60,000 : 

Held,  That  the  service  was  a  salvage  service ; 

That  $8,000  was  a  proper  compensation,  to  be  divided  as  follows :  $1,600  to  the 
owners  of  the  E. ;  $450  to  her  master ;  $650  to  H. ;  and  $800  to  the  rest  of  her 
crew,  according  to  their  wages. 

Blatchfobd,  J.  On  Sunday,  the  28th  of  May,  1871, 
the  brig  J.  L.  Bowen  left  New  York,  bound  to  Gibraltar. 
Her  ship's  company  consisted  of  a  master,  two  mates,  a 
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cook  and  six  men  before  the  mast.  She  had  one  pas- 
senger. The  vessel  and  her  cargo  were  worth  $50,000. 
On  Thursday,  the  1st  of  June,  an  af&ay  occurred  be- 
tween four  of  the  seamen  and  the  officers,  in  which  the 
master  was  killed,  the  second  mate  was  so  injured  that 
he  was  incapable  of  doing  duty,  and  the  first  mate  was 
very  much  hurt*  The  seamen  were  all  of  them  colored 
men,  and  the  officers  were  white  men.  Two  of  the  sea- 
men and  the  cook  took  no  part  in  the  affiray.  The  men 
who  were  engaged  in  the  affi*ay  were  at  work  at  the 
time,  using  the  capstan.  The  difficulty  arose  in  refer- 
ence to  the  manner  of  putting  a  turn  on  the  capstan, 
and  the  blows  which  killed  the  master  and  injured  the 
mates  were  inflicted  by  capstan  bars.  The  outburst  was 
a  momentary  one,  but  a  very  violent  one.  The  first 
mate,  though  hurt,  remained  on  deck  at  his  duty,  and 
headed  the  vessel  back  for  New  York.  His  orders  were 
obeyed  by  all  the  men  who  were  fit  for  duty,  two  of  the 
four  who  were  concerned  in  the  disturbance  having  been 
disabled.  The  cook  exhibited  fidelity,  but  he  was  a  col- 
ored man.  The  passenger  rendered  what  assistance  he 
could.  But  the  first  mate  was  the  only  officer  left  for 
duty,  and  the  only  person  left  alive,  except  the  second 
mate,  who  was  acquainted  with  navigation.  From  the 
time  of  the  alFray  until  Saturday  morning,  the  3d  of 
June,  the  first  mate  remained  on  deck  all  the  time,  and 
obtained  no  sleep.  He  had  been  wounded  twice  in  the 
head,  his  shoulder  had  been  knocked  out  of  joint,  and 
one  of  his  arms  was  in  a  sling.  On  Friday  a  signal  of 
distress  was  set.  On  Saturday  morning  the  ship  Europa, 
bound  from  Bremen  to  New  York,  with  a  general  cargo 
and  130  passengers,  came  in  sight  of  the  brig,  and 
noticed  the  signal  of  distress,  and  made  for  her.  The 
Europa  had  a  master  and  only  one  mate,  the  libellant 
Hilmer.  The  mate  was  the  only  person  on  the  Europa, 
besides  her  master,  who  could  navigate  the  ship.  As  the 
Europa  neared  the  brig,  the  brig  sent  a  boat  off  with  the 
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cook  and  one  man.  The  cook  reported  to  the  master  of 
the  Europa  the  condition  of  things  on  board  of  the  brig. 
The  master  of  the  Enropa  sent  the  libellant  in  the  boat 
to  go  on  board  of  the  brig,  and  ascertain  the  facts  of  the 
case,  with  instructions  to  return  and  report  them.  He 
went  on  board  of  the  brig,  and  had  an  interview  with 
the  first  mate  of  the  brig,  and  saw  and  learned  what  had 
liai)pened.  The  first  mate  of  the  brig  requested  assist- 
ance, and  the  result  was,  that  the  libellant,  after  he  had 
returned  to  the  Europa  and  reported,  went,  by  the  per- 
mission of  the  master  of  the  Europa,  on  board  of  the  brig, 
in  order  to  assist  in  her  navigation.  He  went  alone. 
On  board  of  the  brig  he  discharged  the  duties  of  his 
position  as  mate,  the  first  mate  of  the  brig  also  assist- 
ing. The  brig  reached  an  anchorage  in  the  lower  bay  of 
New  York  late  on  Monday  night.  The  services  of  the 
libellant  covered  a  period  of  a  little  over  sixty  hours. 
The  weather  was  fine  all  the*  time,  though,  soon  after 
the  libellant  went  for  service  on  board  of  the  brig,  a  fog 
came  on,  and  the  brig  and  the  Europa  lost  sight  of  each 
other,  and  neither  again  saw  the  other,  the  Europa  hav- 
ing reached  New  York  twenty-four  hours  before  the  brig 
did. 

The  libel  is  filed  on  behalf  of  the  libellant  and  all 
others  who  are  salvors,  and  claims  salvage  compensation 
for  the  libellant,  and  for  the  Europa  and  her  crew.  The 
answer  denies  that  the  service  was  one  of  great  peril  or 
danger,  and  denies  that  the  brig  and  her  cargo  were  res- 
cued from  any  considerable  peril,  or  were  in  any  peril 
beyond  the  power  of  her  mariners  to  control. 

There  can  be  no  doubt  that  the  service  in  this  case 
was  a  salvage  service,  in  respect  of  which  the  owners  of 
the  Europa  and  her  master  and  crew,  as  well  as  the  libel- 
lant, are  entitled  to  a  salvage  compensation  (Williamson 
V.  The  Alphonso,  1  Curtis'  C.  C.  E.  376 ;  The  Czarina,  2 
Sj^rague,  48 ;  The  Eoe,  Swdbey's  B.  84 ;  The  Janet  Mit- 
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chell,  Id.  Ill ;  The  Golondrina,  Eng.  Lmv  Bep.  1  Adm.  cfe 
Ecd.  SSi ;  Jones  on  Salvage^  14). 

The  only  contest  in  the  case  is  as  to  the  amount  to 
be  awarded.  The  answer  avers  that  the  owners  of  the 
brig  and  cargo  are  willing  to  make  ample  compensation 
for  the  services  rendered,  bat  that  the  sum  demanded 
has  been  so  unreasonable  and  inequitable  that  no  settle- 
ment could  be  made.  What  that  sum  is,  is  not  stated  in 
the  answer,  nor  shown  by  the  evidence.  The  libel  speci- 
fies no.  amount,  but  claims  reasonable  compensation. 

In  the  case  of  Williamson  v.  The  Alphonso  (1  Curtis^ 
C.  O.  B.  376),  the  two  mates  of  the  Alphonso  were  dis- 
abled, the  master  was  ill  with  the  yellow  fever,  a  signal 
of  distress  was  flying,  the  mate  of  the  salving  vessel 
took  command  of  the  Alphonso,  and  ran  her  a  distance 
of  23  miles  to  a  port  of  safety,  and  the  Alphonso  and 
her  cargo  were  worth  $15,000.  The  Court  allowed  $750 
salvage  in  all,  giving  $300  of  it  to  the  mate. 

In  the  case  of  The  Czarina  (2  Sprague^  48),  the  master 
and  two  mates  of  the  Czarina  had  been  killed,  no  one 
was  left  to  navigate  her,  she  and  her  cargo  were  worth 
about  $95,000,  and  the  first  mate  of  the  salving  vessel 
was  put  on  board  of  the  Czarina,  and  navigated  her  for 
twenty  days.  The  owners,  master,  mate  and  sailors  of 
the  salving  vessel  brought  suit,  and  the  Court  awarded 
to  them  $5,485,  of  which  the  owners  received  $3,500,  the 
master  $800,  the  first  mate  $1,000,  the  second  mate  $25, 
and  sixteen  sailors  $10  each. 

In  the  case  of  The  Eoe  {Swdbey^s  B.  84),  some  of  the 
crew  of  the  Eoe  were  dead  and  some  were  ill  with  the 
scurvy,  a  signal  of  distress  was  flying,  the  value  of  the 
property  saved  was  jC9,350,  two  of  the  crew  of  the  saving 
vessel  volunteered  to  serve  on  the  Eoe  ahd  they  were 
paid  £20  each  for  their  services,  which  continued  for  a 
period  of  seventeen  days.  The  rest  of  the  crew  of  the 
salving  vessel,  with  her  master  and  owners,  sued  for  sal- 
vage.   The  Court  awarded  £150,  of  which  the  owners 
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received  £60,  the  master  £25,  and  the  remainder  was  di- 
vided among  27  seamen  in  proportion  to  their  wages. 

In  the  case  of  The  Janet  Mitchell  {Swabey^s  B.  Ill), 
the  master  of  the  Janet  Mitchell  had  been  drowned,  and 
some  one  was  required  to  navigate  her.  The  mate  of  the 
salving  vessel  volunteered  to  do  so,  and  the  owners  of 
the  Janet  Mitchell  gave  him  £200  for  his  services.  The 
owners,  the  master  and  the  rest  of  the  crew  of  the  salving 
vessel  sued  for  salvage,  and,  the  value  of  the  property 
saved  being  £29,700,  the  Court  awarded  to  them  £1,000. 

In  the  case  of  The  Golondrina  (Eng.  La/w  Bep.  1  Adm. 
(6  Ecd.  334),  the  two  mates  of  the  Golondrina  had  de- 
serted her,  and  her  master  had  jumped  overboard,  and 
the  second  mate  of  the  salving  vessel  was,  at  the  request 
of  the  crew  of  the  Golondrina,  put  on  board  of  her,  by 
the  master  of  the  salving  vessel,  to  navigate  her.  The 
value  of  the  property  saved  was  £26,000,  and  the  Court 
awarded  £1,800,  of  which  the  owners  received  £1,000, 
the  second  mate  £300,  the  master  £200,  and  the  crew 
£300,  according  to  their  ratings. 

In  the  present  case,  I  think  the  sum  of  13,000  is  a 
proper  allowance.  Of  this  I  award  to  the  owners  of  the 
Europa  $1,600,  to  her  master  $450,  to  the  libellant  Hil- 
raer  $650,  and  to  the  rest  of  her  crew  $300,  according  to 
their  wages.  Let  a  decree  be  entered  accordingly,  with 
costs. 

Beebe^  Donohue  db  Cooker  for  the  libellant. 
Scudder  <&  Carter^  for  the  claimant. 
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THE  STBAMTUG  THOMAS  KILEY. 

Tow-boat  and  Tow. — Peril  of  the  Sea. — Anchor. — Evidence. 

The  steamtug  T.  E.  took  in  tow  three  canal-boats,  loaded  with  coal,  to  tow 
them  from  ElizabeChport,  K.  J.,  to  New  Haven,  Connecticut.  The  boats 
were  fastened  together,  and  towed  by  hawsers  astern  of  the  tng.  In  Long  Isl- 
and Sound  a  high  wind  was  encountered,  and  the  tng  and  to^  hauled  in  behind 
Charles  Island,  where  the  tug  came  to  anchor,  still  holding  the  tow  by  the 
hawsers.  The  wind  and  sea  increased,  until  the  stock  of  the  tug's  anchor  was 
broken,  and  she  began  to  drag.  Her  captain  then  called  to  the  canal-boats  to 
throw  over  their  anchors.  This  was  done  by  the  captain  of  the  middle  boat. 
The  outside  boats  had  anchors,  but  they  were  neither  of  them  ready  for  use. 
The  anchor  of  the  D.  which  was  on  the  starboard  side,  was  in  her  bow  cabin, 
and  the  only  rope  she  had,  which  was  fit  to  be  used  as  a  cable,  had  been  used 
to  fasten  the  boats  together.  The  captain  of  the  tug,  hearing  the  anchor  of 
the  middle  boat  let  go,  dropped  the  canal-boats  astern,  by  slacking  his  hawser, 
to  allow  that  anchor  to  catch.  His  own  boat,  however,  continued  to  drag,  and 
after  a  vain  endeavor  to  work  up  to  his  anchor,  the  whole  tow  being  in  danger 
of  g^ing  ashore,  he  cast  off  the  hawser,  and  cutting  his  own  cable,  went  ahead 
under  steam  to  the  mouth  of  the  harbor,  where  he  remained  until  the  storm 
moderated.  Shortly  after  he  cast  off  the  hawser,  the  D.  was  found  to 
have  grounded,  and  she  filled  and  sunk,  she  and  her  cargo  sustaining  serious 
loss.  An  insurance  company  which  had  paid  the  loss,  filed  a  libel  against  the 
tug  to  recover  the  damage. 

Held,  that  the  fact  that  the  owner  of  the  D.  in  settling  for  former  towage 
servicep  rendered  by  the  owners  of  this  tug,  paid  bills  rendered  which  had  on 
them  the  words  "  At  the  risk  of  the  master  and  owners  of  the  boat,"  was  not 
sufficient  to  warrant  the  Court  in  holding  that  those  words  formed  a  part  of  the 
towage  contract  in  this  case,  the  contract  having  been  made  not  by  the  owner 
but  by  the  master  of  the  D.  and  nothing  having  been  said  on  the  subject 
when  the  contract  was  made. 

That  the  contract,  therefore,  must  be  taken  to  be  the  ordinary  one  of  towage. 

That  a  tow>boat,  towing  under  snch  a  contract,  is  not  a  common  carrier. 

That  the  breaking  of  the  anchor  of  the  tug  was,  on  the  evidence,  a  peril  of  the 


That  the  tug  was  properly  anchored  and  in  a  proper  place. 
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Shifxa^t,  J.  The  stcaram^  Thooui  'KSkj  on  the 
2DCb  of  Febmaiy,  18TQ,  was  engaged  in  towing  the  canal- 
boat  D.  H.  Dygert,  from  £lizabethp<^  Xew  Jersey,  to 
yew  Haven,  Connectieot.  The  Drgert  was  one  of  three 
boats  which  the  tng  had  in  tow.  The  boats  were 
Hastened  together  and  towed  by  hawsers  astern  of  the 
tag.  When  in  Long  Island  Soond  a  high  wind  was  en- 
eonntered,  and  the  tag,  with  her  tow,  hanled  in  near 
Charles  Island,  the  tng  coming  to  anchm  and  holding 
her  tow  astern  by  the  hawsers.  While  in  this  situation 
the  wind  increased,  and  the  captain  of  the  tag,  fearing 
danger,  let  go  the  hawsers,  when  the  canal  boats  drifted 
on  to  the  island,  and  the  Dygert  gronnded  and  was  lost. 
The  libellants.  The  Hinne  Insnrance  Co.,  having  be- 
come liable  for  and  paid  the  loss  as  nnderwriters,  and 
sabrogated  to  the  rights  of  the  insnred,  institnted  this 
snit  against  the  tag.  The  gravamen  of  the  charge 
against  the  tag  is  contained  in  the  second  article  of 
the  libel,  and  is  as  follows :  "  That  the  said  steamboat 
left  the  port  of  Xew  York  for  the  said  port  of  New 
Haven,  with  said  canal-boat  and  its  said  cargo  (coal) 
in  tow,  on  the  19th  of  Febroary,  187Q,  and  arrived 
off  Charles  Island  aboat .  four  o'clock  in  the  afternoon 
of  the  20th,  the  wind  blowing  hard;  that  the  said 
tag  or  steamboat  haoled  in  by  the  island  with  her  said 
tow,  holding  the  same  by  a  hawser  astern,  and  there 
anchored — that  she  lay  there  antil  almost  half  past  six 
o'clock,  the  wind  increasing,  when  the  said  tag  let  go 
the  hawser  by  which  her  said  tow  was  held,  withont 
notice  to  the  tow  of  her  intention  so  to  do,  and  went  out 
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into  the  Sound ;  that  in  oonsequence  thereof,  the  said 
canal-boat  drifted  in  shore  and  grounded  on  Charles  Isl- 
and, where  she  lay,  and  pounded  on  the  bottom  until 
she  sprung  a  leak,  and  in  about  one  hour  after  she  first 
struck,  sank  and  was  totally  lost."  The  third  article  of 
the  libel  adds,  ''  that  said  loss  occurred  solely  by  reason 
of  the  negligence  and  want  of  care  and  skill  of  those 
in  charge  of  said  steamboat,  in  casting  off  said  hawser 
and  leaving  said  canal-boat,  and  in  not  returning  to 
rescue  her  from  the  dangerous  position  into  which  she 
had  drifted  on  being  left  by  said  steamboat." 

The  answer  of  the  owner  of  the  tug  admits  entering 
upon  the  towage  service,  but  alleges  that,  by  the  terms 
of  the  agreement  between  them  and  the  master  and  agent 
of  the  Dygert,  the  latter  was  to  be  towed  at  the  risk  of 
her  owners.    He  admits,  also,  hauling  in  under* Charles 
Island,  and  letting  go  of  the  hawser,  and  the  drifting 
ashore  of  the  Dygert,  and  her  loss.    The  answer  denies 
that  those  in  charge  of  the  tug  were  guilty  of  any 
negligence,   care,  or   want   of  skill,  and   alleges   the 
cause  of  the  loss  to  have  been  as  follows,  viz:  "After 
the  said  steamboat  and  her  tow  had  been  at  anchor 
for  about  two  hours,   the  wind,  which  had  been  in- 
creasing, rose  to  a  gale,  and  blew  so  heavily  that  by 
the  force  of  the  wind  and  the  sea,  the  stock  of  the 
anchor  which   held   the  steamboat  was   broken,    and 
the  anchor  began  to  drag,  and  there  was  danger  that 
said    steamboat  and    her   tow  might   drag   on  shore. 
That  orders  were  thereupon  given  to  the  canal-boats 
in  tow,   to  put  out  their  anchors.     That  only  one  of 
said  boats  was  able  to  put  out  any  anchor,  and  that 
the  Dygert  was  not  able  to  put  out  any  anchor,  because 
she  had  neither  cable  nor  chain  that  she  could  use  for 
that  purpose.    That  one  of  said  canal-boats,  however, 
did  put  out  an  anchor.    That  said  steamboat  then  started 
her  engine,  so  as,  if  possible,  to  work  up  to  her  anchor 
and  find  out  what  was  the  cause  of  its  dragging,  but  was 
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unable  to  do  so  with  the  towhan^ng  on  astern,  in  conse- 
quence of  the  violence  of  the  wind  and  sea,  and  was  com- 
pelled to  let  go  the  hawser  to  save  herself  from  going  on 
shore,  supposing  that  the  canal-boats  were  safely  an- 
chored, but  was  still  unable  to  raise  her  anchor,  owing  to 
the  violence  of  the  sea,  and  was  compelled  to  slip  her 
cable  and  steam  against  the  wind  in  the  mouth  of  the 
harbor  until  the  violence  of  the  storm  had  somewhat 
moderated,  when  she  returned  to  the  tow  and  found  the 
Dygert  grounded  and  full  of  water.  And  he  alleges  that 
the  loss  was  occasioned,  so  far  as  the  action  of  the  steam- 
boat was  concerned,  by  a  peril  of  the  seas,  for  which  he 
is  not  responsible,  and  as  far  as  concerns  the  canal-boat, 
by  the  fault  and  negligence  of  her  master  and  owners  in 
not  having  her  well  equipped  so  that  she  could  anchor." 
As  to  the  allegation  in  the  answer,  that  the  master  and 
agent  of  the  Dygert  agreed  that  she  was  to  be  towed  at 
the  risk  of  her  owner,  I  do  not  find  it  proved.  The  only 
evidence,  in  support  of  that  allegation  of  the  answer, 
is  the  statement  of  one  of  the  witnesses  in  his  testimony, 
that  the  owner  of  the  Dygert  had,  in  settling  for  former 
towage  services,  rendered  by  the  owners  of  the  tug, 
paid  bills  rendered  which  had  on  them  the  words,  "At 
the  risk  of  the  master  and  owners  of  the  boat  or  vessel 
towed."  From  this  fact  the  Court  is  asked  to  infer  that 
these  words  formed  part  of  the  contract  in  the  present 
case.  This  claim  is  inadmissible.  There  is  no  proof 
that  this  subject  was  in  any  manner  referred  to  at  the 
time  this  contract  was  made.  The  contract  was  not 
made  by  the  owner  of  the  Dygert,  but  by  her  master  and 
agent,  Elliot,  who  appears  to  have  simply  gone  to  the 
o£Sce  of  the  owner  of  the  tug  in  New  York  and  engaged 
a  steamer  to  tow  his  boat.  There  is  no  proof  that  he 
knew  anything  about  the  clause  referred  to  as  having 
been  in  bills  paid  by  the  owner  of  his  boat.  The  con- 
tract must  therefore  be  taken  to  be  the  ordinary  one  of 
towage,  subject  to  the  usual  obligations  imposed  by  law 
upon  tugs  and  tows  under  similar  circumstances. 
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The  facts  of  this  case  are  very  simple.  The  tug  had 
the  Dygert  and  two  other  canal-boats  in  tow.  The  lat- 
ter were  lashed  together,  side  by  side,  the  Dygert  being 
the  starboard  boat.  They  were  towed  astern  of  the  tug 
by  hawsers  running  from  her  to  each  of  the  outside 
boats.  When  near  Oharles  Island  the  wind  had  increased 
to  a  degree  that  rendered  it  prudent  to  find  a  shelter. 
The  tug  hauled  in  under  Oharles  Island,  the  most  con- 
venient, and  so  far  as  the  evidence  shows,  the  only  fea- 
sible harbor.  The  captain  of  the  tug  anchored,  holding 
his  tow  by  the  hawsers.  They  all  lay  comfortably  till 
*  after  six  o'clock,  when  the  wind  increased  and  produced 
a  heavy  sea.  The  captain  of  the  tug  then  found  his  an- 
chor dragging,  and  hailed  the  canal-boats  and  told  them 
to  throw  out  their  anchors.  The  anchor  of  the  middle 
boat,  the  Curtis,  was  all  ready  and  was  immediately 
thrown  over.  The  anchor  of  the  Dygert  was  not  ready. 
It  was  in  the  bow  cabin,  and  the  only  line  which  could 
be  used  as  a  cable  was  then  in  use  for  fastening  the  Dy- 
gert to  the  Curtis,  the  middle  boat.  The  anchor  of  the 
other  outside  boat  was  in  her  stable,  with  no  cable  to  it. 

When  the  captain  of  the  tug  got  an  answer  to  his 
hail,  and  heard  the  anchor  of  the  Curtis  go  and  the  chain 
run  out,  he  slacked  away  on  his  own  cable,  so  that  the 
canal-boats  might  fetch  up  on  their  anchors,  and  thus 
take  some  of  the  strain  off  from  his.  But  his  own  an- 
chor continued  to  drag.  He  then  tried  to  work  up  to 
his  anchor,  towing  the  whole  fleet,  but  could  not,  as  his 
boat  fell  off  broadside  to  the  wind,  and  was  in  danger  of 
going  ashore,  taking  the  canal-boats  with  her.  He  then 
slipped  his  hawsers  and  endeavored  to  work  up  to  his 
anchor,  but  the  sea  ran  so  high  that  his  men  could  not 
stand  forward,  and  he  slipped  his  cable.  He  then  kept 
the  head  of  his  tug  to  wind,  working  her  slowly,  and 
subsequently  went  in  his  life-boat  to  take  off  the  women 
on  the  canal-boats,  and  found  the  Dygert  aground. 

The  charge  of  negligence  against  the  captain  of  the 
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tug  is,  that  he  slipped  his  hawsers,  and  thus  left  the 
caual-boats  to  drift  ashore.  But  before  he  did  this,  he 
found  his  anchor  dragging,  and  ordered  the  canal-boats 
to  put  over  theirs.  He  supposed  they  had  done  so.  The 
Ourtis  had,  and  had  the  anchors  of  the  other  boats  been 
ready,  they  would  have  doubtless  been  thrown  out  too. 
Soon  after  the  Ourtis's  anchor  was  thrown  over,  those 
on  the  canal-boats  discovered  that  the  hawsers  that  had 
held  them  to  the  tug  were  no  longer  taut,  but  hanging 
over  their  bows,  and  the  steamer  gone.  They  then  went 
to  work  hauling  in  the  hawsers,  and  using  them  to  fasten 
the  Dygert  to  the  other  boats,  so  as  to  release  her  line, 
in  order  to  use  that  as  a  cable  to  her  anchor.  Before 
they  had  completed  this,  they  found  that  the  Dygert  had 
grounded. 

According  to  the  testimony  of  the  captain  of  the  Dy- 
gert, half  an  hour  elapsed  from  the  time  the  steamer 
disappeared  in  the  darkness  before  his  boat  grounded. 
It  must  have  been  considerably  more  than  that  from  the 
time  the  captain  of  the  tug  ordered  the  canal-boats  to 
throw  out  their  anchors  to  the  time  when  the  Dygert 
first  struck.  When  this  order  was  given,  it  was  accom- 
panied with  the  statement  that  the  steamer  was  dragging 
her  anchor.  This  the  captain  of  the  Ourtis  says  he 
heard,  though  he  says  that  when  the  steamer  finally 
slipped  her  hawsers  she  gave  no  notice  that  such  an  act 
was  contemplated.  During  all  this  time  the  wind  blew 
a  gale,  and  the  sea  ran  high.  Peril  was  apparent  and 
obvious.  Every  consideration  pressed  on  those  on  the 
canal-boats  to  use  every  effort  to  anchor  their  boats,  as 
the'steamer's  anchor  had  failed  to  hold.  But  the  trouble 
was,  but  one  of  the  canal-boats  had  any  anchor  in  a  con- 
dition to  use  promptly,  and  that  was  insuflBcient  to  hold 
the  three.  Half  an  hour  at  least  elapsed  from  the  time 
they  were  notified  of  the  danger  (which  ought  to  have 
been  apparent),  and  the  Ourtis's  anchor  was  thrown  out, 
before  the  Dygert  grounded.    Had  the  latter  been  in  a 
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condition  to  have  cast  her  anchor  as  promptly  as  the 
Curtis  did,  she  might  have  been  saved. 

The  proof  is  that  the  anchor  of  the  tug  was  of  a 
weight  and  character  adapted  to  the  boat  and  the  busi- 
ness in  which  she  was  engaged.  The  violence  of  the 
wind  and  sea  subjected  it  to  an  enormous  strain,  which 
broke  the  stock,  and  thus  prevented  its  holding.  So  far 
as  that  accident  is  concerned,  it  is  properly  attributable 
to  a  peril  of  the  seas. 

The  Dygert  was  not  properly  equipped.  The  navi- 
gation of  Long  Island  Sound  is  often  rough  and  danger- 
ous, especially  at  the  season  of  the  year  when  this  acci- 
dent occurred.  To  attempt  the  passage  in  a  canal-boat 
loaded  with  coal,  and  little  more  manageable  in  a  high 
wind  than  a  log,  without  an  anchor  ready  for  use,  is 
gross  negligence,  unless  the  law  exempts  such  a  boat, 
when  in  tow,  from  this  precaution,  and  throws  the  whole 
responsibility  on  the  tug. 

The  extent  of  the  responsibilities  which  a  tug-boat 
assumes  in  regard  to  the  boats  she  takes  in  tow  has  been 
the  subject  of  considerable  discussion  in  the  text  books 
and  by  judges.  An  examination  of  the  decided  cases 
has  disclosed  conflicting  opinions.  As  early  as  1835,  the 
Supreme  Court  of  New  York  held  that  the  owners  of  a 
steamboat  who  undertook  to  tow  a  freight  boat  for  hire, 
were  bound  only  to  the  exercise  of  ordinary  care  and 
skill,  and  that  they  were  not,  quoad  hoCj  common  car- 
riers (Oaton  V.  Eumney,  13  Wend.  387).  Substantially 
the  same  doctrine  was  laid  down  in  Alexander  v.  Greene 
(3  Hillj  1).  In  this  latter  case  the  steamer  was  a  regular 
tow-boat,  and  held  herself  out  as  such.  The  counsel  for 
the  tow  endeavored  to  found  a  distinction  on  this  cir- 
cumstance, and  thus  distinguish  the  case  from  that  of 
Caton  V.  Bumney.  But  the  Court  refused  to  recognize 
the  distinction  as  a  valid  one,  and  held,  that  though  the 
defendants  were  engaged  in  the  business  of  towing  boats 
laden  with  merchandise,  yet  they  were  not  common  car- 
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riers.  That  case  went  to  the  Court  of  Errors,  and  was 
reversed,  but  not  on  this  point.  What  the  views  of  a 
majority  of  the  Court  were  on  this  question  does  not 
appear  (7  HiUj  533 ;  2  Comst.  204).  In  the  case  last  cited 
(2  Comst.  204),  the  doctrine  that  tug-boats  are  not  com- 
mon carriers  was  affirmed.  In  Vanderslice  v.  The  Steam 
Tow  Boat  Superior  (21  Law  Bep.  399),  Kane,  U.  S.  Dis- 
trict Judge,  expresses  dissatisfaction  with  the  doctrine 
of  Alexander  v.  Greene,  and  urges  some  reasons  why,  in 
his  judgment,  tow-boats  should  be  either  held  as  com- 
mon carriers,  or  form  a  distinct  and  new  class  of  bailees 
for  hire,  with  peculiar  obligations  and  responsibilities. 
But  when  that  case  came  before  the  Circuit  Court, 
Grier,  J.,  refused  to  assent  to  the  doctrine  that  such 
boats  were  common  carriers  (1  Parsons^  Ma/r.  Law,  176, 
1st  ed.)  The  State  Courts  of  Pennsylvania  have  repeat- 
edly held  that  tow-boats  were  not  common  carriers. 
Leonard  v.  Hendrickson  (18  Penn.  State  E.  40) ;  Hays 
V.  Paul  (51  Penn.  State  R.  134) ;  Brown  v.  Clegg  (63  Id.  51). 

In  Louisiana  and  North  Carolina  a  different  doctrine 
has  been  held  (Smith  v.  Pierce,  1  La.  129 ;  Watson 
V.  Myers,  5  Jones,  N.  C.  174). 

I  have  examined  all  the  authorities  on  this  point 
which  a  somewhat  diligent  search  has  brought  to  light, 
and  I  am  satisfied  that  the  weight,  both  of  authority  and 
reason,  is  against  the  doctrine  that  tow-boats  are  com- 
mon carriers.  The  true  principles  applicable  to  such 
contracts  are  well  stated  by  Lord  Kingsdown,  in  speak- 
ing for  the  Privy  Council  in  the  case  of  the  Julia. 
"  When  the  contract  was  made,  the  law  would  imply  an 
engagement  that  each  vessel  would  perform  its  duty  in 
completing  it ;  that  proper  skill  and  diligence  would  be 
used  on  board  of  each  ;  and  that  neither  vessel,  by  neg- 
lect or  misconduct,  would  create  unnecessary  risk  to  the 
other,  or  increase  any  risk  which  might  be  incidental  to 
the  service  undertaken.  If,  in  the  course  of  the  per- 
formance of  this  conti*act,  any  inevitable  accident  hap- 
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pened  to  one,  without  any  default  on  the  part  of  the  other, 
no  cause  of  action  would  arise.  Such  an  accident  would 
be  one  of  the  risks  of  the  engagement  to  which  each 
party  was  subject,  and  would  create  no  liability  on  the 
part  of  the  other.  If,  on  the  other  hand,  the  wrongful  act 
of  either  occasioned  damage  to  the  other,  such  wrongful 
act  would  create  a  responsibility  on  the  party  commit- 
ting it.  •  .  .  These  are  plain  rules  of  law  by  which 
their  lordships  think  that  the  case  is  to  be  governed  " 
(The  Julia,  1  Ltish.  224,  231). 

In  the  case  before  us  no  fault  in  the  selection  of  the 
harbor,  or  shelter,  of  Charles  Island  by  the  tug,  is 
alleged  or  proved.  Nor  is  any  fault  alleged  or  proved  as 
to  the  manner  or  position  in  which  the  tug  placed  her 
tow  when  she  came  to  anchor.  The  witnesses  for  the 
libellant  distinctly  say  that  they  all  lay  comfortably  for 
two  hours  after  the  tug  canie  to  anchor,  and  till  the  wind 
had  increased  to  great  violence,  and  the  anchor  of  the 
tug  began  to  drag  in  consequence  of  the  breaking  of  the 
stock.  The  tow  was  then  notified  to  throw  over  their 
anchors.  It  is  true,  that  the  captain  of  the  tug,  when  he 
first  anchored,  in  reply  to  a  question  from  the  tow, 
said  he  thought  his  anchor  would  hold  them.  But  this 
formed  no  excuse  for  the  negligence  of  the  Dygert  in 
having  no  anchor  in  a  condition  to  use,  should  occasion 
subsequently  demand  it.  The  storm  was  as  apparent  to 
those  on  the  tow  as  to  the  captain  of  the  tug.  The  ne- 
cessity of  having  the  anchor  ready,  in  case  the  captain 
of  the  tug  should  deem  it  necessary  to  use  it,  was  ob- 
vious to  the  captain  of  the  Dygert,  and  it  was  his  duty 
to  have  it  in  readiness  in  case  an  emergency  should 
arise.  Indeed,  it  was  an  obvious  precaution  which  should 
have  been  provided  by  the  Dygert  before  the  voyage 
commenced.  The  suggestion  made  on  the  argument, 
that  it  was  the  duty  of  the  captain  of  the  tug  to  see  that 
the  anchor  of  the  canal-boat  was  ready  and  equipped  for 
use,  is  inadmissible.    He  had  a  right  to  rely  on  the  nee- 
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essary  and  proper  equipment  of  the  Dygert  for  such  a 
voyage,  and  her  ability  and  readiness  to  obey  his  orders, 
and  put  forth  such  practicable  and  ordinary  efforts  as 
might  become  necessary  for  her  safety  in  rough  weather. 

But  it  is  suggested  that  the  captain  of  the  tug  se- 
lected an  improper  place  to  anchor,  one  which  allowed 
the  tow  to  swing  too  near  in  shore  while  the  canal-boats 
were  held  by  the  steamer.  But,  as  already  intimated, 
the  proofs  of  the  libellants  do  not  bear  out  this  claim. 
The  Dygert  did  not  ground  till  long  after  the  steamer 
came  to  anchor,  nor  till  half  an  hour  after  the  wind  and 
sea  became  still  more  violent,  and  the  tug  began  to  dra»g. 
Then  her  captain  immediately  ordered  the  canal-boats  to 
throw  over  their  anchors.  The  Curtis  did  so,  but  neither 
of  the  other  boats  had  an  anchor  ready  for  use,  and  after 
the  lapse  of  half  an  hour  the  Dygert  struck. 

It  is  impossible  to  resist  the  conclusion  that  the  an- 
chor of  the  Curtis  being  too  light  to  hold  the  three  boats, 
they  dragged,  and  thus  got  into  shallow  water,  where 
the  Dygert  grounded,  and,  in  consequence,  was  lost. 

It  is  said,  however,  that  the  captain  of  the  tug  cast 
off  his  hawser  without  giving  notice  to  the  tow.  This  is 
immaterial.  He  had  given  notice  to  the  latter  to  throw 
over  their  anchors ;  his  reasons  for  that  order  it  was  not 
necessary  to  communicate  to  the  canal-boats.  It  was 
apparent  to  all  that  there  was  danger,  and  the  canal- 
boats  should  have  been  in  a  condition  to  have  performed 
their  duty  in  attempting  to  avert  it.  The  Curtis  was  in 
that  condition,  and  promptly  did  her  duty.  The  Dygert 
was  not,  and  cannot  now  be  permitted  to  saddle  her  loss 
on  the  tug,  in  the  absence  of  any  fault  on  the  part  of  the 
latter. 

Let  the  libel  be  dismissed,  with  costs. 


For  the  libellants,  Charles  B.  Ingersoll. 
For  the  claimants,  Robert  D.  Benedict. 
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m  THE  MATTEE  OF  THEODORE  H.  VETTER- 
LEIN  AND  BERNHAED  T.  VETTERLEm, 
BANKRUPTS. 

Distribution  of  Individual  Estate  of  a  Partner. — Different 

Firms. 

Bankrupts  had  been  doing  business  in  two  different  places  under  difiierent  firm 
names,  and  one  firm  appeared  to  be  largely  indebted  to  the  other.  The  as- 
signee in  bankruptcy  realized  funds  out  of  the  individual  estate  of  one  of  the 
partners,  more  than  enough  to  pay  his  indiyidual  debts : 

Htld,  That  the  two  firms  were  to  be  treated  as  one ;  that  the  proceeds  of  the  sepa- 
rate estate,  oyer  and  above  the  individual  debts,  were  to  be  added  to  the  joint 
stock ;  and  that  no  notice  was  to  be  taken  of  the  indebtedness  of  one  firm  to  the 
other. 

Pbiob  to  May,  1865,  the  firm  of  Vetterlein  &  Co.,  in 
Philadelphia,  was  composed  of  Theodore  H.  Vetterlein 
and  Charles  A.  Meurer.  On  May  1,  1865,  Bernhard  T. 
Vetterlein  and  Theodore  J.  Vetterlein  were  taken  in  as 
partners.  In  February,  1870,  Meurer  retired  from  the  firm. 

Prior  to  May  1,  1865,  the  firm  of  Th.  H.  &  B.  Vetter- 
lein  &  Co.,  in  New  York,  had  been  composed  of  Theodore 
H.  Vetterlein,  Bernhard  Vetterlein  and  Henry  Thier- 
maun.  On  May  1,  1865,  Bernhard  Vetterlein  and  Henry 
Thiermann  retired,  and  Bernhard  T.  Vetterlein  and  The- 
odore J.  Vetterlein  were  taken  in,  and  the  business  was 
conducted  under  the  name  of  Th.  H.  Vetterlein  &  Sons, 
its  only  capital  being  the  interest  of  Theodore  H.  Vet- 
terlein in  the  former  firm.  In  1867  Theodore  J.  Vetter- 
lein retired  from  both  firms. 

On  February  7th,  1871,  Theodore  H.  Vetterlein  and 
Bernhard  T.  Vetterlein  were  adjudged  bankrupts.    The 
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assignee  in  bankruptcy  realized  funds  from  the  separate 
estate  of  Theodore  H.  Vetterlein,  against  whom  no  indi- 
vidual debts  were  proved.  He  also  realized  something 
from  the  assets  of  each  of  the  firms.  Th.  H.  Vetterlein 
&  Sons  were  proved  to  be  creditors  of  Vetterlein  &  Co. 
to  the  amount  of  $40,000.  Different  debts  were  proved 
against  each  of  the  two  firms. 

The  following  questions  were  raised  by  the  assignee 
and  submitted  to  the  Court. 

1.  Shall  Th.  H.  Vetterlein  &  Sons  and  Vetterlein  & 
Co.  be  treated  as  separate  and  distinct  firms  in  the  dis- 
tribution of  the  assets  ? 

2.  What  disposition  shall  be  made  of  the  proceeds  of 
the  estate  of  Theodore  H.  Vetterlein  ? 

3.  How  shall  the  assignee  treat  the  indebtedness  of 
Vetterlein  &  Co.  to  Th.  H.  Vetterlein  &  Sons,  as  regards 
the  distribution  of  the  assets  ? 

Blatohford,  J.  1.  Th.  H.  Vetterlein  &  Sons  and 
Vetterlein  and  Co.  ought  not  to  be  treated  as  separate 
and  distinct  firms  in  the  distribution  of  assets  belonging 
to  Theodore  H.  Vetterlein  and  Bemhard  T.  Vetterlein, 
as  copartners. 

2.  If  there  are  no  debts  proved  against  Theodore  H. 
Vetterlein  individually,  the  proceeds  of  his  separate  es- 
tate must,  under  section  36,  be  added  to  the  joint  stock 
and  property  of  the  copartners,  for  the  payment  of  their 
joint  creditors. 

3.  The  assignee  ought  to  take  no  notice,  in  the  dis- 
tribution of  the  assets,  of  the  indebtedness  of  Vetter- 
lein &  Co.  to  Th.  H.  Vetterlein  &  Sons. 

In  the  foregoing  conclusions,  I  assume  that  no  other 
person  is  iiable  jointly  with  Theodore  H.  Vetterlein  and 
Bernhard  T.  Vetterlein  in  the  debts  for  which  they  are 
jointly  liable,  and  that  no  other  person  is  joint  owner 
with  them  of  the  assets  in  which  they  are  jointly  inter- 
ested. 
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A   BANKEUPT. 

Merchant  ob  Tradesman. — Speculating  in  Stocks. — Specification. 

# 
A  man  who  speculates  in  stocks,  buying  and  selling  them  through  brokers,  is  not 

a  merchant  or  tradesman,  within  the  meaning  of  the  baakruptcy  Act,  and  may 
receive  a  discharge,  though  he  has  kept  no  books  of  account. 
A  specification  of  opposition  to  the  discharge  of  a  bankrupt^  alleging  that  the 
bankrupt  has  destroyed,  mutilated  and  falsified  his  documents  and  papers  show- 
ing his  business  and  financial  transactions,  but  not  averring  that  the  acts  were 
done  with  intent  to  defraud  his  creditors,  is  defective. 

Blatchfobd,  J.  The  first  specification  alleges,  that 
the  bankrupt,  since  the  2d  day  of  March,  1867,  has  de- 
stroyed, mutilated  and  falsified  his  documents,  papers 
and  writings  showing  and  explaining  his  business  and 
financial  transactions.  This  specification  is  defective  in 
not  averring  the  act  to  have  been  done  with  intent  to 
defraud  his  creditors. 

All  the  other  specifications,  except  the  third,  are  too 
vague  and  general  in  their  allegations  to  be  triable. 

The  third  specification  alleges,  that  the  bankrupt, 
"  being  a  merchant  or  tradesman,"  has  not,  since  the 
passage  of  the  bankruptcy  Act,  kept  proper  books  of 
account,  or  any  books  of  account  whatever.  Assuming 
that  it  is  sufficient,  in  the  specification,  to  speak  of  the 
bankrupt  as  a  "merchant  or  tradesman,"  in  the  alterna- 
tive, the  question  presented  for  determination  is, 
whether  he  was  a  merchant  or  a  tradesman,  within  the 
meaning  of  the  provision  in  section  29  of  the  Act,  which 
directs  that  no  discharge  shall  be  granted  to  the  bank- 
rupt, "if,  being  a  merchant  or  tradesman,  he  has  not, 
subsequently  to  the  passage  of  this  Act,  kept  proper 
books  of  account."     It  is  admitted  that,  after  the  pas- 
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sage  of  the  Act,  he  kept  no  books  of  account.  Was  he, 
after  the  passage  of  the  Act,  a  merchant  or  a  tradesman  ? 
The  only  business  he  was  engaged  in  was  what  is  called 
speculating  in  stocks,  that  is,  buying  and  selling  them, 
with  a  view  to  his  own  profit,  to  be  made  by  the  excess 
of  the  selling  price  over  the  buying  price.  He  kept  no 
o£Sce,  did  not  act  as  a  commission  broker  for  others  in 
buying  and  selling  stocks,  and  his  buying  and  selling 
wa»  done  through  brokers,  who  purchased  in  their  own 
names  but  for  his  account,  and  paid  for  the  stocks  with 
their  own  funds,  he  being  their  debtor  for  the  amounts 
paid.  Of  the  transactions  made  through  these  brokers 
he  himself  kept  no  accounts.  Although,  according  to 
the  lexicons,  one  who  is  engaged  in  the  business  of  buy- 
ing and  selling  for  gain  may  be  called  a  merchant,  and 
also  a  tradesman,  yet  I  do  not  think  it  would  ever  occur 
to  any  one  to  speak  of  a  person  carrying  on  the  business 
which  the  bankrupt  carried  on  in  the  way  in  which  he 
carried  it  on,  as  a  merchant  or  as  a  tradesman,  nor  do  I 
think  that  those  words,  as  used  in  the  29th  section,  em- 
brace such  a  person.  The  fact  that  the  bankrupt  was 
engaged  in  no  other  business,  cannot  have  the  effect  to 
make  him  a  merchant  or  a  tradesman,  because  he  carried 
on  the  business  he  did  carry  on  in  the  way  in  which  he 
carried  it  on.  A  clergyman,  or  a  physician  or  a  lawyer 
might  carry  on  the  same  business  in  the  same  way,  in 
addition  to  his  regular  professional  business,  and  no  one 
would  call  him,  in  consequence,  a  merchant  or  a  trades- 
man. If  not,  the  bankrupt  cannot  be  so  called. 
A  discharge  is  granted. 

Chambers,  Pomeroy  <&  Boughton  and  Brovm  <&  JEstes, 
for  the  creditors. 

Torrance  cfe  PitJcin,  for  the  bankrupt. 
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Seaman's  Wagbs. — Mate. — Disobedience  to  Unreasonable  Order. 

— Wrongful   Discharge. 

The  mate  of  a  schooner  had  been  on  duty  while  the  vessel  was  in  port,  from  five 
A.  M.  on  Saturday  to  nearly*  two  a.  m.  on  Sunday.  Having  then  got  the  vessel 
ready  to  be  towed  ont  of  port  in  the  morning,  he  went  to  bed.  About  half  past 
three  the  master  called  him  to  turn  ont,  to  help  take  the  vessel  out  of  port.  The 
mate  refused,  and  the  master  himself  cast  the  schooner  off  from  the  dock,  and  a 
tug  towed  her  out  of  port,  and  the  vessel  sailed,  the  mate  doing  duty,  without 
further  disobedience,  till  she  arrived  in  the  port  for  which  she  was  bound,  when 
the  master  discharged  him,  offering  to  pay  his  wages  up  to  the  time  of  his  dis- 
charge if  he  would  give  a  receipt  in  fulL  The  mate  obtained  some  employment 
after  his  discharge,  but  for  short  periods  and  at  a  less  rate  of  wages,  and  filed  a 
libel  against  the  vessel  to  recover  wages  up  to  the  end  of  the  month  during 
which  he  was  discharged.    His  disobedience  was  set  up  as  a  defence. 

Held,  That  the  mate  was  disobedient,  but  his  offence  was  a  very  slight  and  venial 
one,  not  justifying  his  discharge,  and  that  he  was  entitled  to  some  indemnity, 
to  be  fixed  by  the  discretion  of  the  Court ; 

That  he  must  be  allowed  full  wages  up  to  the  end  of  one  half  month  after  his  dis- 
charge, and  wages  at  one-third  of  the  agreed  rate  up  till  the  end  of  the  month 
in  which  he  was  discharged,  and  his  expenses  of  travel  from  the  port  where  he 
was  discharged  to  the  port  where  he  was  shipped. 

Hall,  J.  This  is  a  suit  for  seanjan's  wages.  The 
libellant,  Arnold  G.  Harris,  was  shipped  as  first  mate, 
for  the  season  of  navigation  of  1871,  at  the  wages  of  $60 
per  month,  on  the  3d  of  April,  1871,  at  the  city  of  Buf- 
falo, N.  Y. ;  and  was  discharged  by  the  master  of  the 
Amsden  on  the  9th  of  May,  at  Erie,  Pennsylvania.  This 
suit  svas  brought  to  recover  the  balance  alleged  to  be  due 
him  for  two  months'  wages  up  to  the  3d  June,  ]  871 ;  and 
the  libel  alleges  that  the  libellant  was  discharged  without 
just  cause. 
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The  answer  alleges,  "  that  on  or  abont  the  7th  day  of 
May,  1871,  and  while  said  schooner  was  in  the  harbor  of 
Toledo,  and  was  about  to  leave  said  port  of  Toledo  for 
the  port  of  Erie,  in  the  State  of  Pennsylvania,  with  a 
cargo  of  oats  on  board,  the  said  libellant,  being  then  on 
board  in  the  capacity  of  first  mate,  then  and  there  re- 
fused to  perform  service  as  first  mate  on  board  of  said 
vessel,  and  then  and  there  refused  to  obey  the  lawful 
command  of  the  master  of  said  schooner,  and  was  then 
and  there  guilty  of  disobedient,  mutinous  and  improper 
conduct  on  board  of  said  schooner ;  that  in  consequence 
of  such  disobedient,  mutinous  and  improper  conduct  on 
the  part  of  said  libellant,  the  master  of  said  vessel  was 
compelled  to  discharge  said  libellant  from  the  service  of 
said  vessel,  and  did,  for  the  reason  aforesaid,  on  or  about 
the  9th  day  of  May,  1871,  at  the  next  port  the  said  ves- 
sel reached  after  leaving  Toledo  aforesaid,  to  wit,  at 
Erie  aforesaid,  discharge  said  libellant  from  the  service 
of  the  vessel,  and  at  the  same  time  offered  to  pay  him 
for  all  services  he  had,  up  to  the  time  of  such  discharge, 
rendered  on  board  of  said  vessel ;  and  also  offered  to  pay 
the  fare  of  said  libellant  from  Erie  to  Buffalo." 

It  also  alleges  the  libellant's  refusal  to  accept  what 
was  so  offered. 

The  allegations  of  the  answer  are,  perhaps,  too  gen- 
eral, indefinite  and  uncertain,  to  entitle  the  claimant  to 
show  the  libellant's  disobedience  and  misconduct  as  a 
justification  for  his  discharge  (Macomber  et  al.  v.  Thomp- 
son, 1  Sumner^s  O.  C.  Bep.  384)  j  but,  as  no  objection  to 
the  answer  was  taken  before  or  at  the  hearing,  the  ques- 
tion of  the  sufficiency  of  the  answer  will  not  be  dis- 
cussed, and  the  case  will  be  considered  upon  its  merits 
under  the  proofs  of  the  respective  parties. 

The  evidence  shows  that  the  libellant,  a  resident  of 
Buffalo,  after  being  thus  hired  for  the  season  as  first 
mate,  faithfully  served  in  that  capacity  until  the  7th  of 
May,  1871 ;  that  on  Saturday,  the  6th  of  May,  while  the 
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vessel  was  lying  at  anchor  in  the  harbor  of  Toledo,  and 
about  five  o'clock  in  the  morning,  the  libellant  called  the 
men  and  tamed  to  and  kept  the  crew  at  work  until  about 
*  five  in  the  evening — the  master  being  absent  from  the 
vessel  much  of  the  time  during  the  day  ;  that  then  a  tug 
came  alongside  with  orders  from  the  master  to  get  up 
anchor  and  lay  the  Amsden  alongside  an  elevator ;  that 
they  got  alongside  the  elevator  and  made  the  vessel  fast, 
but  the  elevator  not  being  ready  to  receive  the  vessel's 
cargo,  the  work  on  the  vessel  was  resumed  and  con- 
tinued until  about  eight  o'clock,  in  the  evening;  that 
about  eight  o'clock  the  elevator  commenced  receiving 
the  vessel's  cargo  of  grain,  and  the  libellant,  as  first 
mate,  then  went  into  the  elevator  and  remained  there, 
tallying  the  grain,  until  half  past  one  o'clock  on  Sunday 
morning,  when  the  last  of  the  cargo  was  delivered, — the 
libellant  and  the  crew  having  been  kept  on  duty  until 
that  time ;  that  they  then  cleared  up  the  decks  of  the 
vessel,  hoisted  in  the  boat,  put  the  hatches  down,  and 
about  two  o'clock  at  night  got  the  tow-line  on  board, 
ready  for  moving  in  the  morning ;  that  the  libellant  then 
told  the  crew  they  might  turn  in,  and  went  to  his  berth ; 
that  the  vessel  was  safely  moored  and  was  exposed  to  no 
danger  where  she  lay ;  that  the  libellant  had  been  asleep 
but  a  short  time  when  the  master  of  the  tug  rapped  at 
the  cabin  door  and  woke  him  up;  that  he  told  the 
master  of  the  tug  to  go  away  and  not  trouble  him  until 
daylight ;  that  the  master  of  the  tug  said  the  day  was 
breaking  then,  but  went  away  ;  that  the  master  of  the 
Amsden  soon  after,  and  about  twenty  minutes  to  four 
o'clock,  got  up  and  told  the  libellant  to  call  the  men ; 
that  the  libellant  replied  that  he  had  worked  them  all 
night,  and  could  not  get  up  until  daylight ;  that  the 
master  of  the  vessel  again  told  the  libellant  he  wanted 
him  to  get  up  and  get  the  vessel  under  way,  and  the  li- 
bellant again  declined;  that  the  master  of  the  vessel 
soon  after  cast  the  lines  off  the  dock,  and  the  tug  then 
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straightened  up  on  the  tow-line,  and  started  the  vessel 
for  Erie,  when  the  libellant  came  out  and  resumed  his 
duties,  going  into  the  forecastle  and  turning  out  such  of 
the  men  as  had  not  turned  out  on  the  call  of  the  master ; 
that  he  continued  to  do  duty  as  first  mate  without  any 
farther  difference  with  the  master,  or  any  neglect  of 
duty,  until  they  reached  Erie,— which  they  did  about 
noon  on  Monday, — and  there  discharged  the  cargo,  un- 
der the  libellant's  supervision  and  direction.  On  Tues- 
day morning,  after  the  cargo  had  been  discharged,  and 
while  they  were  washing  up  the  deck,  the  master  of 
the  Amsden  told  the  libellant  there  were  no  freights 
for  them  at  Sandusky,  and  the  vessel  would  probably 
lay  up ;  that  he  did  not  want  him  any  longer  because 
they  could  not  agree,  and  that  he  would  settle  with  the 
libellant  there,  at  Erie ;  and  he  then  discharged  him 
from  the  vessel.  After  this  discharge  the  master  of  the 
Amsden  offered  to  pay  the  libellant  his  wages  up  to  the 
time  of  the  discharge,  if  the  libellant  would  sign  a  re- 
ceipt in  full,  written  by  the  master,  which  the  libellant 
refused  to  do ;  and  the  master  then  declined  to  pay  him. 
The  libellaiit  left  the  vessel,  stating  to  the  master  where 
he  could  be  found,  and  his  willingness  to  go  on  board  at 
any  time.  The  vessel  did  not  lay  up,  but  continued  her 
usual  employment ;  and  the  libellant  did  not  get  other 
employment  as  mate,  though  he  made  some  efforts  for 
that  purpose.  He,  however,  got  other  employment  at 
different  times,  for  very  short  periods  and  less  pay.  The 
master  of  the  Amsden  has  since  employed  a  first  mate  in 
the  place  of  the  libellant,  at  less  than  $50  per  month. 

There  is  some  evidence  that  there  was  a  demand  for 
first  mates  at  Buffalo  at  i)rices  varying  from  $40  to  $60 
per  month,  and  it  is  believed  the  libellant  might  have 
obtained  employment  at  the  former  wages. 

There  can  be  no  doubt  that  there  was  a  single  act  of 
disobedience  of  orders  on  the  part  of  the  libellant ;  but 
there  is  scarcely  any  doubt  that  the  requirement  of  the 
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master  which  led  to  such  disobedience  was  unusual  and 
apparently  unreasonable,  if  not  unjustifiable  and  oppres- 
sive. There  is  nothing  in  the  case  to  show  that  any  ex- 
traordinary emergency  existed  which  would  fully  justify 
the  master  of  the  Amsden  in  requiring  his  mate,  who 
had  been  kept  constantly  on  duty  from  five  o'clock  on 
Saturday  morning  to  nearly  two  o'clock  on  Sunday 
morning,  to  turn  out  at  half  past  three  o'clock  on  Sunday 
morning,  and  before  he  had  more  than  an  hour  and  a 
half  of  rest,  in  order  to  take  the  vessel  out  of  a*  port 
where  she  was  safely  moored.  At  most  the  offence  was 
a  very  slight  and  venial  one, — even  if  it  be  conceded 
that  the  master  had  a  strict  right  to  require  his  crew  to 
take  the  vessel  from  port  at  that  early  hour  of  the  Sab- 
bath,— and  no  other  act  of  disobedience  or  misconduct 
being  imputed  to  the  libellant,  either  in  the  pleadings  or 
by  proof,  his  discharge  was  clearly  unlawful.  (See  Par- 
sons^ Maritime  Law,  vol.  1,  p.  461,  note  3,  and  cases  cited ; 
Smith  V.  Treat,  Davies^  Rep.  266.) 

The  opinion  of  the  late  Judge  Ware,  in  the  case  last 
cited,  expresses,  in  the  most  appropriate  and  exact 
terms,  the  general  doctrines  of  the  Courts  of  admiralty 
bearing  upon  the  question  under  discussion;  and  it 
states  very  clearly  and  succinctly  the  principal  reasons 
which  have  influenced  their  judgments.  The  views  ex- 
pressed in  the  following  extract  from  his  opinion  must 
meet  with  general  concurrence.    He  says  : 

"Generally  speaking,  the  causes  which  justify  the 
master  in  discharging  a  seaman  before  the  termination 
of  the  voyage,  and  especially  in  a  foreign  port,  are  such 
as  amount  to  a  disqualification,  and  show  him  to  be  unfit 
for  the  service  he  has  engaged  for,  or  unfit  to  be  trusted 
in  the  vessel.  They  are :  Mutinous  and  rebellious  con- 
duct, persevered  in ;  gross  dishonesty  or  embezzlement, 
or  theft,  or  habitual  drimkenness ;  or  where  the  seaman 
is  habitually  a  stirrer-up  of  quarrels,  to  the  destruction 
of  the  order  of  the  vessel  and  the  discipline  of  the  crew 
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(1  Pei&rs'  Adm.  Bep.  168,  175  ;  2  Pet0rs\  268 ;  Be^a  Bep. 
148,  184 ;  4  Mason* s  Rep.  541,  Orne  v.  Townsend ;  2 
Haggard's  Bep.  5,  The  Lady  Campbell ;  Id.  228,  The 
Vibilia). 

"  Ordinarily  the  law  will  not  justify  the  master  in  dis- 
missing a  seaman  for  a  single  offence,  unless  it  be  of  a 
very  high  and  aggravated  character,  implying  a  deep  de- 
gree of  moral  turpitude— or  a  dangerous  and  ungoverna- 
ble temper  or  disposition.  It  looks  on  occasional  of- 
fences and  outbreaks  of  passion,  not  so  frequent  as  to 
become  habits,  with  indulgence,  and  by  maritime  courts 
it  is  administered  with  lenity  and  a  due  regard  to  the 
character  and  habits  of  the  subjects  to  whom  it  applies. 
They  are  a  race  of  men  proverbially  enterprising  and 
brave,  exposed  by  the  nature  of  their  employment  to 
great  personal  dangers  and  hardships,  contending  with 
the  elements  in  their  most  violent  and  tempestuous  agi- 
tations, and  encountering  these  dangers  and  hardships 
with  the  most  persevering  courage.  But  with  all  this 
they  are  of  a  temperament  hasty  and  choleric,  quick  to 
take  offence,  and  ready  on  the  excitement  of  the  moment 
to  avenge  any  supposed  wrong  or  indignity.  The  law 
looks  on  the  fairer  traits  of  their  character  with  kind- 
ness, and  as  making  some  compensation  for  defects  and 
faults  which  are  perhaps  not  unnaturally,  or  at  least  are 
very  frequently,  associated  with  those  qualities  which 
render  them  so  valuable  to  their  country  in  peace  as  well 
as  in  war.  And  when  these  show  themselves-  occasion- 
ally, and  are  not  habitual,  it  will  not  visit  them  with 
severity,  but  imposes  its  penalties  with  a  sparing  hand. 
From  considerations  of  this  kind,  the  Court  will  seldom 
punish  a  single  offence  with  the  forfeiture  of  all  the 
wages  antecedently  earned,  much  less  will  it  be  held 
as  a  justification  of  a  discharge  of  a  seaman  from  the 
vessel/' 

It  must,  however,  be  remembered  that  the  language 
of  Judge  Ware,  just  cited,  was  used  in  a  case  where  the 
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libellant  was  a  common  seaman  only,  and  that  Courts  of 
Admiralty  woald  be  less  indulgent  and  much  more 
exacting  in  the  case  of  the  first  or  second  officer  of  a 
vessel.  His  higher  position,  greater  compensation,  and 
imperative  duty  to  abstain  from  setting  a  bad  example 
to  the  crew,  as  well  as  his  presumed  superiority  in  every 
quality  which  enables  one  to  understand  and  appreciate 
the  necessity  of  a  strict  discipline  and  due  subordination 
and  obedience  on  ship-board,  and  to  be  temperate  and 
discreet  in  language  and  conduct,  under  circumstances 
likely  to  excite  the  angry  or  evil  passions  of  an  ordinary 
seaman,  would  properly  be  considered  as  a  jiist  founda- 
tion for  exacting  a  strict  performance  of  duty,  and  for 
punishing  with  due  severity,  by  deduction  of  wages  or 
otherwise,  every  act  of  disobedience  or  misconduct. 

The  question  in  regard  to  the  amount  which  the 
libellant  is  entitled  to  recover  in  this  case  is  a  more 
difficult  one.  It  was  not  insisted  that  the  suit  was 
prematurely  brought,  and  the  question  is  therefore  one 
of  amount  of  wages,  compensation,  or  damages. 

The  libellant  has  not  obtained  other  employment  as 
a  first  mate,  or  as  a  mariner,  and  it  would  seem  that  if 
he  was  a  competent  first  mate,  he  was  not  probably 
bound  to  seek  employment  in  the  capacity  of  a  seaman 
before  the  mast  (Sheffield  v.  Page,  18  Law  Reporter  685), 
in  order  to  reduce  his  claim  to  full  indemnity  for  the 
loss  of  his  stipulated  wages. 

In  all  cases  of  unlawful  discharge,  the  seaman  has  a 
right  to  full  indemnity,  and,  in  some  instances,  the  dis- 
charged seaman  has  been  allowed  wages  for  the  full 
voyage,  though  he  was  discharged  long  before  its  close. 
I  am  inclined  to  think  that  in  ordinary  cases  a  full  in- 
demnity for  his  loss  (deducting  his  wages  earned  in 
other  employment  during  the  period  of  his  engagement) 
should  be  held  sufficient.  And  the  reasons  which  have 
induced  Courts  of  admiralty  to  allow  seamen,  shipped 
for  a  voyage  to  distant  foreign  ports  and  back,   full 
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wages  for  the  whole  voyage  when  discharged  without 
cause  in  a  foreign  port  where  it  would  be  very  difficult 
for  them  to  secure  employment/ do  not  apply  with  the 
same  force  to  engagements  for  the  season  upon  our  in- 
land waters,  with  their  numerous  ports  in  easy  com- 
munication with  each  other,  and  at  which  it  is  not 
ordinarily  difficult  to  secure  employment.  And  when, 
Bs  in  this  case,  the  libellant  was  actually  disobedient, 
and,  perhaps,  technically  in  fault, — when  he  mi;j:ht  prop- 
erly, perhaps  successfully,  have  appealed  to  the  reason 
and  humanity  of  the  master  in  the  first  instance,  instead 
of  bluntly  refusing  obedience, — a  Court  proceeding  ac- 
cording to  the  course  of  the  civil  law,  and  therefore 
entitled  to  exercise  a  liberal  discretion  in  fixing  the 
amount  of  the  libellant's  recovery,  can  properly  limit 
itself  to  what  will  probably,  if  not  certainly,  be  a  just 
indemnity  to  the  libellant  {Flanders  on  Ma/ritime  Law^ 
377,  378,  note  1,  and  400 ;  Emerson  v.  Howland,  1  Mason 
C.  C.  Bep.  45,  53 ;  1  Parsons*  Maritime  Law^  p.  462,  note 
5,  and  cases  cited). 

In  view  of  all  the  circumstances,  I  shall  allow  the 
libellant  full  wages  up  to  the  end  of  one  half  month 
after  his  discharge,  and  $3  75  for  his  fare  and  exx)enses 
in  travelling  from  Erie  to  Buffalo  ;  and  at  the  rate  of  $20 
per  month  for  the  residue  of  the  time  up  to  the  3d  of 
June,  the  end  of  the  second  month  of  his  engagement. 
Such  an  allowance  as  will  afibrd  no  encouragement  to 
either  master  or  seaman  to  violate  his  engagement 
should  be  made,  and  I  have  endeavored  to  do  so  in  the 
present  case.  And,  in  cases  where  it  is  proper,  I  shall 
not  hesitate  to  punish  disobedience  or  misconduct  by  a 
deduction  from  the  wages  earned,  or  to  discourage  and 
discountenance  the  bringing  of  suits  on  frivolous 
grounds  by  the  exercise  of  a  suitable  discretion  in 
respect  to  costs. 

There  will  be  a  decree  for  the  libellant  for  $36  75, 
with  costs. 
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NINETY-TWO  BAERBLS  OP  REOTIPIBD  SPIRITS 

AND  OTHEB  PEOPERTY. 

Internal  Revenue  Seizure. — Certificate  op  Probable  Cause.— 

Jurisdiction. 

Property  was  seized  by  a  collector  of  internal  reyenue  on  September  26th,  1867, 
and  was  next  day  released  to  the  claimant  on  a  bond  given  under  the  48th 
section  of  the  internal  revenue  Act  of  June  30th,  1864  (13  U.  S.  Stat,  238). 
On  October  10th,  1867,  an  information  was  filed  against  the  property.  On 
October  22d,  the  collector  made  a  new  seizure  of  such  of  the  property  first 
seized  as  could  be  found  in  the  possession  of  the  claimant.  No  information 
was  filed  on  that  seizure.  The  Circuit  Court,  on  a  writ  of  error,  decided  that 
the  first  seizure  was  abandoned,  and  the  claimant  was  entitled  to  judgment. 
The  collector  then  applied  to  this  Court  for  a  certificate  of  probable  cause. 

ffeld,  that  the  application  must  be  denied  for  want  of  jurisdiction. 

Hall,  J.  This  is  a  motion  for  a  certificate  of  prob- 
able cause.  The  property  against  which  the  informa- 
tion was  filed  was  seized  on  the  26th  day  of  Septem- 
ber, 1867,  The  next  day  the  property  was  released  to 
the  claimant  upon  a  bond  supposed  to  have  been  exe- 
cuted in  pursuance  of  the  provisions  of  the  48th  sec- 
tion of  the  internal  revenue  Act  of  June  30,'  1864. 
On  the  10th  day  of  the  succeeding  month  the  infor- 
mation in  this  case  was  filed,  the  GoverDment  officers 
then  having  in  their  possession  no  part  of  the  prop- 
erty seized,  nor  anything  representing  it  but  the 
bond  so  executed.  On  the  22d  October,  1867,  the  col- 
lector who  made  the  first  seizure,  having  concluded  that 
the  taking  of  the  bond  and  the  release  of  the  property 
was  unauthorized  and  irregular,  made  a  new  seizure,  or 
reseizure,  of  such  of  the  property  first  seized  as  could 
be  found,  and  of  other  property  then  found  in  the  pos- 
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session  of  the  claimant.  No  information  founded  upon 
the  second  seizure  has  ever  been  filed  ;  and  the  Circuit 
Gourt  of  this  District  has  decided,  upon  a  writ  of  error 
to  this  Court,  that  the  first  seizure  was  abandoned,  and 
that  the  claimant  was  entitled  to  judgment. 

The  seizing  officer  now,  at  the  first  term  of  this 
Court  after  the  judgment  of  the  Circuit  Court  was 
announced,  moves  for  a  certificate  of  probable  cause  for 
the  seizure  of  the  claimant's  property,  to  protect  him- 
self against  a  suit  commenced  against  him  by  the 
claimant. 

The  motion  must  be  denied.  There  has  been  no  in- 
formation, and  of  course  no  trial,  founded  upon  the 
seizure  in  October,  and  a  certificate  of  probable  cause, 
if  granted  in  this  suit,  would  afford  no  protection  in  a 
suit  for  damages  resulting  from  such  seizure.  The 
Circuit  Court  having  decided  that  the  first  seizure  was 
abandoned,  and  the  jurisdiction  of  this  Court  to  try  and 
determine  the  question  of  forfeiture,  and  of  probable 
cause  for  the  seizure,  depending  upon  the  question 
whether  there  was  a  valid  and  subsisting  seizure  at  the 
time  the  information  was  filed,  a  certificate  of  probable 
cause  for  that  seizure  must  also  be  denied  for  want  of 
jurisdiction. 

The  motion  is  therefore  denied,  but  without  costs. 
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AMOS  J-  SAMSON,  ASSIGNEE  OF  ALANSON  M. 
OLAEK,  V.  OSOAE  A.  BUETON,  THE  FEANK- 
LIN  COUNTY  BANK,  &  OAELOS  0.  BUETON. 

Fraud. — CJollusion. — Enjoiiting  Proceedings  in  State  Courts. 

B.  A  C,  who  were  brothers-in-law,  had  been  friendly  till  1860.  In  that  year 
disputes  arose  between  them.  B.  sued  C.  in  assumpsit,  and  attached  C's  prop* 
erty  to  the  value  of  $10,000.  C.  also  sued  B.  in  assumpsit^  demanding  $76,000. 
In  this  suit  B.  filed  a  declaration  in  offset  in  1861,  claiming  $70,000.  In  1867, 
B.  sued  G.  in  an  action  on  book  account,  and  attached  C/s  property  to  the 
amount  of  $150,000,  this  attachment  being  subject  to  B.'s  previous  attadunents, 
and  to  two  other  attachments  by  other  parties.    In  1868,  the  suit  of  C.  against 

B.  was  tried,  and  resulted  in  a  verdict  of  about  $46,000  in  favor  of  the  defend- 
ant B.  on  his  declaration  of  setoff;  but  this  judgment  was,  in  January,  1871, 
on  consent  of  B.,  reversed,  and  a  new  trial  ordered.  In  1868  and  1869,  attach- 
ments in  favor  of  other  parties  were  levied  on  the  property  of  C.  to  the  amount 
of  over  $100,000,  and  on  February  19th,  1870,  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  C,  under  which  he  was  adjudged  a  bankrupt,  and  an 
assignee  was  appointed.  On  February  18th,  1870,  B.  and  C.  made  a  collusive 
agreement  in  writing  that  the  suit  by  C.  against  B.  should  be  nonsuited,  that 
two  other  suits  between  them  should  be  discontinued,  and  that  the  cliums 
involved  in  them  should  be  transferred  to  B.'s  action  of  book  account  against 

C.  The  assignee  in  bankruptcy  filed  a  bill,  praying  for  an  injunction  against 
B.,  to  prevent  him  from  proceeding  with  his  suits  against  C,  and  praying  that 
this  Court  would  order  that  the  controversies  in  those  suits  be  heard  and 
determined  in  this  Court 

Held,  that  this  Court  had  no  authority  to  withdraw  those  suits  firom  the  State 
Court. 

That  the  assignee  was  entitled  to  be  admitted  as  a  party  to  those  suits,  in  place 
of  C,  and  that  C.  must  also  be  enjoined  from  interfering  with  those  suits. 

That  the  agreement  between  B  and  C,  the  effect  of  which  was  to  transfer  to  the 
action  of  book  account  all  B/s  claims  which  had  been  litigated  in  the  action  of 
assumpsit,  for  the  purpose  of  sheltering  any  sum  that  B.  might  recover  under 
the  lien  of  his  attachment,  was  an  agreement  which  was  in  fraud  of  the  bank- 
ruptcy LcL 
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That  although  this  Court  would  not  restrain  the  prosecution  of  the  suits  in  the 

State  Court,  it  would  restrain  B.  fi^m  using  in  any  manner  the  agreement  in 

question. 
That  any  creditor  of  C.  could  he  prohibited  from  taking  out  execution  in  the 

State  Court,  and  levying  it  on  the  property  attached,  until  the  assignee  should 

haye  time  to  discharge  the  attachment  liens,  if  he  saw  fit. 

SHiPMAjff,  J.  This  is  a  suit  in  equity,  praying,  for 
reasons  set  forth  in  the  bill,  this  Court  to  restrain  the 
defendants  from  proceeding  with  certain  suits  now  pend- 
ing in  the  State  Courts  of  Vermont,  in  which  the  defend- 
ants are  severally  parties  on  the  one  side,  and  Clark, 
the  bankrupt,  is  a  party  on  the  other,  and  also  praying 
that  this  Court  direct  that  the  controversies  involved  in 
the  suits  thus  pending  in  the  State  Courts  be  heard  and 
determined  in  this  Court  under  such  issues  as  this  Court 
shall  order.  For  a  clear  understanding  of  the  questions 
now  to  be  decided,  it  will  be  necessary  to  give  a  brief 
history  of  the  litigation  pending  in  the  State  tribunals, 
which  this  Court  is  now  asked  to  arrest. 

The  bankrupt,  Alanson  M.  Clark,  and  the  defendant, 
Oscar  A.  Burton,  are  brothers-in-law,*  and  prior  to  the 
year  1860  were  on  friendly  terms,  and  had  business  trans- 
actions together ;  but  during  that  year  disputes  arose 
between  them,  and  they  both  resorted  to  the  State 
Courts.  Among  the  suits  instituted  by  the  parties  that 
year,  was  one  by  Oscar  A.  Burton  against  Clark,  in 
which  his  i^roperty  was  attached  to  the  value  of  ten 
thousand  dollars,  one  by  the  Franklin  County  Bank,  a 
corporation  in  which  it  it  is  said  that  Oscar  A.  Burton 
owned  a  controlling  interest,  against  Clark,  in  which  his 
property  was  attached  to  the  value  of  five  thousand 
dollars,  and  one  by  Clark  against  Oscar  A.  Burton, 
demanding  seventy-five  thousand  dollars.  These  were 
all  actions  of  assumpsit. 

In  1862,  the  controversies  between  Clark  and  Bur- 
ton were,  by  mutual  agreement  submitted  to  three 
arbitrators,  the  suits  still  remaining  in  Court  without 
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any  action  being  taken  in  them  by  either  party.  The 
claims  of  the  parties  were  contested  before  the  arbitra- 
tors from  time  to  time,  down  to  the  year  1867,  when 
one  of  the  arbitrators  died  before  a  conclusion  was 
reached,  thus  terminating  the  submission.  The  litiga- 
tions were  then  reopened  in  the  Courts,  and  though 
Burton  had,  as  early  as  1861,  in  the  action  of  assumpsit 
which  Glark  had  brought  against  him  in  1860,  filed  a 
declaration  in  offset  containing  the  common  counts, 
setting  up  a  claim  of  seventy  thousand  dollars,  yet,  on 
the  26th  of  August,  1867,  he  commenced  a  suit  known 
in  Vermont  as  an  action  of  book  account,  in  which 
he  demanded  one  hundred  and  fifty  thousand  dollars 
as  justly  due  him  from  Olark  to  balance  book  account 
between  them.  The  direction  in  the  writ  was  to  at- 
tach to  the  value  of  one  hundred  and  fiftv  thousand 
dollars,  and  an  attachment  was  actually  levied  upon 
all  Clark's  property,  amounting  to  a  hundred  thou- 
sand dollars,  more  or  less.  This  attachment  was  of 
course  subject  to  the  preceding  ones  in  favor  of  Bur- 
ton and  the  Franklin  Cbunty  Bank,  and  also  to  one 
by  Carlos  C.  Burton,  in  a  suit  brought  by  him  against 
Clark,  in  March  of  the  same  year.  It  was  also  subject 
to  one  or  more  prior  mortgage  liens.  In  the  mean  time 
Clark  proceeded  with  his  action  of  assumpsit  against 
Oscar  A.  Burton,  and  the  same  was  brought  to  trial  at 
the  April  term  of  the  Franklin  County  Court  in  1868, 
and  resulted  in  a  verdict  of  about  forty-six  thousand 
dollars  in  favor  of  the  defendant  on  his  plea  or  declara- 
tion of  set-off.  This  cause  was  then  carried  to  the 
Supreme  Court  on  a  bill  of  exceptions,  where  it  remained 
until  the  January  term  of  the  latter  in  1870.  At  that 
term  a  motion  was  made  by  Clark's  counsel  to  continue 
the  cause  till  the  next  following  term,  in  January  1871. 

It  is  unncessary  to  detail  the  reasons  set  forth  on 
behalf  of  Clark  in  support  of  this  motion  for  a  contin- 
uance, but  it  was  strenuously  insisted  by  both  Clark  and 
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his  counsel  in  their  afl9davits,  that  the  judgment  in  favor 
of  Burton  ougbt  not  to  stand,  and  that  the  same  would 
be  reversed  by  the  Supreme  Court  if  the  case  could  be 
fully  presented  by  the  plaintiff.  Thereupon  Burton 
entered  his  consent,  that  the  same  should  be  reversed^ 
and  it  was  Reversed  and  a  new  trial  ordered.  The  case 
was  of  course  remanded  to  the  County  Court,  where  it 
now  stands. 

To  the  action  of  book  account  brought  by  Bur- 
ton against  Clark,  in  August,  1867,  demanding  one  hun- 
dred and  fifty  thousand  dollars,  the  latter  filed  a  plea 
in  abatement,  alleging*  as  grounds  of  abatement  that  the 
matters  intended  by  Burton  to  be  determined  in  that 
suit,  had  been  set  up  by  him  as  defendant  in  the  action 
of  assumpsit  brought  by  Clark  against  him,  and  were 
therefore  then  pending  in  that  suit.  This  plea  in  abate- 
ment was  overruled,  to  which  ruling  the  defendant 
excepted,  and  auditors  were  appointed  to  adjust  the 
accounts  between  the  parties,  and  report  to  the  Court, 
as  is  customary  in  actions  of  this  character,  which,  it 
may  be  remarked  here,  are  peculiar  forms  of  suits  in  use 
in  Vermont  and  Connecticut  and  nowhere  else.  The 
parties  appeared  before  the  auditors  on  the  18th  of  May, 
1869,  when  the  hearing  was  adjourned,  on  motion  (of 
which  party  does  not  appear),  to  the  12th  of  July,  1869, 
when  the  parties  appeared  again,  and  on  motion  of  the 
plaintiff  the  hearing  was  further  postponed  to  the  19th 
of  July,  1869.  The  parties  appeared  on  the  last  named 
day,  and  the  plaintiff  then  moved  to  postpone  the  hearing 
till  after  the  then  next  term  of  the  Supreme  Court  for 
Franklin  County.  This  motion  was  supported  by  a  long 
affidavit  of  the  plaintiff,  detailing  certain  alleged  facts 
which  need  not  be  recited  here.  The  auditors  overruled 
this  motion,  and  refused  to  further  postpone  the  hearing, 
directing  that  the  same  should  then  be  proceeded  \^th. 
Neither  party  presented  any  account  for  adjudication. 
The  auditors  made  their  report  to  the  Court  at  its  next 
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term,  on  the  second  Tuesday  of  September  following. 
In  their  report  they  recited  their  action  in  postponing 
the  hearing  to  the  19th  of  July,  their  denial  of  the 
plaintiff's  motion  to  postpone  made  on  that  day,  and 
the  fact  that  the  parties  declined  to  present  any  accounts. 
They  then  report  nothing  due  either  party  to  balance 
book  accounts,  and  leave  the  matter  for  such  action  as 
the  Court  might  deem  proper  for  the  protection  of  the 
rights  of  the  parties.  To  this  report  the  auditors  an- 
nexed a  copy  of  the  plaintitf' s  affidavit,  presented  to 
them  in  support  of  his  last  motion  for  a  further  post- 
ponement. 

At  the  same  time,  and  on  presentation  of  this  report, 
the  plaintiff  moved  *^  for  reasons  apparent  on  said  report, 
and  the  papers  thereto  annexed  and  referred  to,"  that 
the  cause  be  recommitted  to  the  auditors.  This  motion 
was  granted  by  the  Court,  to  which  ruling  the  defendant 
excepted.    In  this  condition  that  cause  now  stands. 

There  were  also  two  suits  in  chancery,  one  brought 
by  Oscar  A.  Burton  against  Clark  and  Bradley  Barlow, 
and  one  by  Clark  against  O.  A.  Burton.  The  one  against 
Clark  and  Barlow  was  to  restrain  the  transfer  or  col- 
lection of  five  seven-thousand-dollar  notes,  amounting 
in  all  to  thirty-five  thousand  dollars,  and  dated  February 
1st,  1860,  which  were  originally  given  by  Oscar  A. 
Burton  to  Clark,  and  by  him  indorsed  before  due  to 
Barlow,  Burton  claiming  that  they  were  accommodation 
notes  without  consideration,  and  that  Barlow  took  them 
with  knowledge  of  that  fact.  The  other  chancery  suit 
was  one  brought  by  Clark  v.  Burton,  and  had  reference 
to  the  same  subject-matter. 

It  is  conceded  that  the  claims  respectively  set  up  by 
the  parties  in  these  suits  were,  from  their  commence- 
ment, the  subject  of  a  protracted,  bitter  and  severely 
contested  litigation,  each  insisting  that  the  demands  of 
the  other  were  unfounded  and  fraudulent.  This  hostile 
and  uncompromising  attitude  of  Clark  and  Burton  to- 
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ward  each  other  apparently  continued  down  to  January, 
1870. 

But  though  Clark  was,  during  all  this  time  the  owner 
of  a  large  and  valuable  real  estate,  and  considerable 
personal  property,  suits  from  other  quarters  accumulated 
against  him.  During  the  years  1868  and  1869,  actions  to 
the  number  of  nearly  twenty  were  commenced  against 
him  in  the  Courts  of  the  State,  upon  which  his  property 
was  attached  to  the  amount  of  over  one  hundred  thousand 
dollars.  The  last  attachment  levied,  which  the  evidence 
discloses,  was  on  the  7th  December,  1869.  On  the  19th 
February,  1870,  a  petition  was  filed  in  this  Court  against 
Clark  in  involuntary  bankruptcy,  and  after  a  trial  by 
jury,  he  was,  on  the  9th  March,  adjudicated  a  bankrupt, 
from  which  an  appeal  was  taken  and  is  now  pending  in 
the  Circuit  Court.  The  assignee  was  duly  appointed, 
who  has  instituted  this  suit. 

On  the  18th  February,  1870,  the  day  before  the  pe- 
tition in  bankruptcy  was  filed,  Clark  and  Burton  exe- 
cuted the  following  agreement : 

This  agreement,  made  this  18th  day  of  February, 
1870,  between  Oscar  A.  Burton,  of  Burlington,  in  the 
county  of  Chittenden,  and  Alanson  M.  Clark,  of  St. 
Albans,  in  the  county  of  Franklin  witnesseth: 

1.  The  suit  now  pending  in  the  Franklin  County 
Court  in  favor  of  said  Clark  against  said  Burton  is  to  be 
nonsuit,  without  costs,  at  the  next  term  of  said  Court. 

2.  The  suit  in  chancery  now  pending  in  Chittenden 
county,  in  favor  of  said  Burton  against  said  Clark  and 
Bradley  Barlow,  is  hereby  discontinued  without  costs. 

3.  The  suit  in  chancery  now  pending  in  Franklin 
county,  in  favor  of  said  Clark  against  said  Burton  is 
hereby  discontinued  without  costs. 

4  In  the  action  of  book  account  now  pending  in 
Franklin  County  Court  in  favor  of  said  Burton  against 
said  Clark,  wherein  Timothy  P.  Eedfield,  Homer  W. 
Heaton,  and  Silas  P.  Carpenter  are  auditors,  the  said 
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parties  may  file  all  the  claims,  included  in  tbeir  speci- 
fications in  the  suit  in  favor  of  said  Glark  above  named, 
and  which  is  hereby  agreed  to  be  entered  nonsuit. 
And  the  said  Clark  may  also  file  in  said  action  his  five 
promissory  notes,  each  dated  February  1st,  1860,  and  no 
objection  shall  be  made  by  either  party,  to  the  deter- 
mination of  any  of  said  claims  by  said  auditors.  And  it 
is  further  agreed,  that  the  statute  of  limitations  shall  not 
be  a  bar  or  defence  to  said  claims,  or  any  of  them,  on 
either  side,  but  that  the  auditors  in  said  case,  shall  hear 
and  determine  said  claims  upon  their  merits,  under  the 
proofs  to  be  submitted  to  them. 

(Signed,)  A.  M.  Clark. 

O.  A.  BUETOK. 

This  agreement  is  charged  in  the  bill  to  be  collusive 
and  fraudulent,  and  it  is  averred  that  in  any  respect  in 
which  it  can  be  viewed,  it  is  in  fraud  of  the  bankruptcy 
Act,  intended  to  give  an  illegal  preference  to  Burton 
over  the  creditors  of  Clark,  and  that  if  carried  out,  such 
will  be  its  inevitable  eftect.  The  answer  of  Burton 
denies  the  alleged  fraud  and  collusion,  and  insists  that 
th6  agreement  confers  no  right  or  advantage  upon  him. 
Burton,  which  was  not  legally  his  by  virtue  of  the  pro- 
ceedings taken  in  the  State  Courts,  prior  to  the  making 
of  the  agreement.  There  are  other  allegations  in  the 
bill  and  answer,  which  need  not  here  be  recited.  In 
brief,  the  theory  of  the  plaintiif,  who  represents  the 
general  creditors  of  the  bankrupt  is,  that  the  agree- 
ment is  part  of  a  scheme  concocted  by  Burton  and  Clark, 
by  which  the  former,  under  cover  of  the  action  of  book 
account,  and  the  attachment  therein  pending  in  his  favor 
against  Clark,  intends  to  appropriate  all  Clark's  property, 
and  thus  secure  a  fraudulent  preference  over  the  rest  of 
the  creditors  of  the  bankrupt.  The  defendant,  Oscar 
A.  Burton,  insists  that  the  agreement  does  not  enlarge 
his  legal  rights,  as  they  were  fixed,  and  stood  long  prior 
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to  the  four  months  next  preceding  the  date  of  the  'Bling 
of  the  petition  in  bankruptcy,  and  that  the  only  purpose 
was,  and  is,  to  secure  a  speedy  and  economical  determinar- 
tion  of  the  litigation  between  him  and  Clark  in  con- 
formity to  law. 

Now  without  stopping  to  analyze  the  motives  of  the 
parties    to  this   agreement,    or   consider  the  possible 
advantage,  if  any,  which  might  accrue  to  any  one  else 
except  Oscar  A.  Burton,  by  the  waiver  of  the  statute  of 
limitations,   their  intentions  are  to  be  judged  by  the 
legal  effect  of  their  act.    This  is  a  familiar  legal  test, 
and  has  recently  been  applied  by  Judge  Woodruff  of 
this  Circuit  in  New  York,  in  the  case  of  Clark  v.   Bin- 
inger.     When  read  in  the  light  of  the  undeniable  facts 
touching  the  condition  of  these  parties,  and  especially 
the  situation  of  Clark,  on  the  eve  of  bankruptcy,  with 
every  dollar  of  his  estate  buried  under  repeated  attach- 
ments, the  object  of  this  agreement  is  quite  obvioos. 
Burton  had  consented  to  a  reversal  of  his  judgment 
of  forty-six  thousand  dollars,  recovered  by  way  of  oflBset 
in  the  action  of  assumpsit  brought  by  Clark  against  him, 
though  I  see  no  just  grounds  of  complaint  by  Clark's 
creditors  on  this  score.    The  reversal  of  that  judgment 
was  insisted  on  by  Clark's  counsel,  who  are  amongst  his 
creditors,   and  by  Clark  himself,  when  he  was,  as  the 
assignee  now  avers,  resisting  in  good  faith  the  alleged 
fraudulent    claims  of  Burton,  one  of  which   was    the 
demand  upon  which  this  judgment  in  offset  was  founded. 
Still  that  judgment  had  just  been  reversed,  while  the 
action  of  book  account,  with  the  attachment  of  one 
hundred  and  fifty  thousand  dollars,  was  still  pending. 
As  Burton  was  defendant  in  the  action  of  assumpsit, 
and  made  his  claims  thereih  by  way  of  oi&et,  whatever 
he  might  recover  in  that  suit,  would  be  unsecured  by 
any  attachment.    On  the  other  hand,  whatever  he  might 
legitimately  recover  as  plaintiff  in  the  action  of  book 
account,  was  already  secured  by  his  attachment  in  the 
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latter  suit,  assuming  that  that  attachment  was  a  lien 
upon  Clark's  property,  which  the  adjudication  of  the 
latter,  as  a  bankrupt,  could  not  dissolve.  This  agree- 
ment therefore  was  entered  into,  by  which  the  assumpsit 
was  to  be  abandoned,  and  all  the  claims  which  had  been 
litigated  therein,  transferred  to  the  action  of'  book 
account,  for  the  purpose  of  sheltering  any  sum  that 
Burton  might  recover  under  the  lien  of  that  attachment. 
I  have  no  hesitation  in  holding  that  such  an  agreement, 
entered  into  under  the  circumstances  which  undeniably 
existed,  so  far  as  it  could,  if  carried  out,  change  the 
relations  of  these  parties,  and  control  the  litigation  in 
its  subsequent  stages,  is  in  fraud  of  the  bankruptcy  Act, 
and  an  attempted  invasion  of  the  rights  of  the  general 
creditors,  of  whom  the  assignee  is  the  representative. 
I  have  no  doubt  on  the  proofs  before  me,  that  both 
Olark  and  Burton  entered  into  this  arrangement  with  a 
view  to  Clark's  bankruptcy^  and  with  the  design  of 
materially  directing  the  future  course  of  the  litigation 
by  placing  certain  features  of  it,  at  least,  beyond  the 
control  of  the  assignee.  It  was  consummated,  not  in- 
cautiously or  ignorantly,  but  by  Burton  under  the  advice 
of  counsel,  and  by  Clark  against  the  repeated  and  earnest 
protest  of  his  legal  advisers.  In  this  view  of  the  matter 
it  is,  I  think,  obvious  that  it  is  the  duty  of  this  Court 
to  grant  some  eifectual  relief  against  the  use  of  this 
agreement,  and  secure  to  the  assignee  the  free  and  un- 
trammelled exercise  of  all  the  rights  which  the  bank- 
ruptcy Act  confers  upon  him,  with  reference  to  this  liti- 
gation, whether  in  the  prosecution  or  defence  of  suits, 
in  which  he  has  a  clear  right  under  the  law  to  be  substi- 
tuted as  a  party  in  place  of  this  bankrupt. 

This  brings  me  to  the  consideration  of  the  prayer  of 
the  bill,  and  of  the  specific  form  and  extent  of  the  relief 
which  can  be  granted.  The  prayer  of  the  bill  is  simple 
and  comprehensive.  It  asks,  in  effect,  this  Court  to  re- 
strain Oscar  A.  Burton  from  proceeding  in  any  manner 
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in  the  State  Courts,  at  least  till  after  the  question  of  the 
bankrupt's  discharge  is  settled,  and  then  that  this  Court, 
by  an  issue  to  a  jury  or  some  other  mode  of  trial,  pro- 
ceed to  settle  and  adjust  the  claims  of  Clark  and  Barton 
upon  each  other.    If  this  course  were  authorized  by  law 
and  practicable,  it  might  prove  an  easy  solution  to  some 
of  the  diflSculties  which  present  themselves  in  the  case 
now  before  us.    Passing  now  the  question  as  to   the 
power  of  the  Court  to  enjoin  the  defendant  against  pro- 
ceeding at  all  (which  will  be  considered  hereafter;,  I 
apprehend  that  it  has  no  authority  to  withdraw  these 
cases  from  the  State  Courts  and  proceed  to  their  trial 
here.    Congress  could  no  doubt  have  made  an  adjudica- 
tion in  bankruptcy  operate,  propria  vigore,  to  withdraw 
all  cases,  in  which  the  bankrupt  should  be  a  party,  pend- 
ing in  the  State  Courts  in  the  District,  at  the  time  of 
tiling  the  petition,  from  those  tribunals,  and  transfer 
them  into  the  District  Court.    It  has  not,  however,  done 
so.    It  not  only  has  not  deprived  the  State  Courts  of 
jurisdiction  over  such  causes,  but  it  has  provided  for 
their  prosecution  and  defence  in  those  Courts  by  the 
assignee.    The  fourteenth  section  of  the  bankruptcy  Act 
declares  that  the  assignee  "may  sue  for  and  recover  said 
estate,  debts  and  effects,  and  may  i)rosecute  and  defend 
all  suits  at  law  or  in  equity,  pending  at  the  time  of  the 
adjudication  of  bankrujitcy,  in  which  such  bankrupt  is  a 
party,  in  his  own  name,  in  the  same  manner  and  with  like 
effect  as  they  might  have  been  prosecuted  or  defended 
by  such  bankrupt."    The  sixteenth  section  also  provides 
for  the  substitution  of  the  assignee  as  plaintiff,  in  place 
of  the  bankrupt.    It  is  true  that  by  the  twenty-first  sec- 
tion, proving  a  debt  or  claim  by  the  creditor  operates  as 
an  abandonment  by  him  of  right  to  maintain  a  suit 
against  the  bankrupt,  or  obtain  satisfaction  for  a  judg- 
ment already  rendered.    The  same  section  also  provides 
that  no  creditor  whose  debt  is  provable  shall  be  allowed 
to  prosecute  to  final  judgment  any  suit  at  law  or  in 
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equity  therefor,  against  the  bankrupt,  until  the  question 
of  the  debtor's  discharge  shall  have  been  determined. 
These  two  provisions  of  the  twenty-first  section  are  ad- 
dressed as  much  to  the  State  as  to  the  United  States 
Courts  {Irii  ^^  Eosenberg,  2  B.  B.  81).  There  is  a  further 
provision  in  the  same  section  addressed  more  particularly 
to  the  bankrupt  Court,  providing  for  a  stay  of  proceed- 
ings in  suits  upon  the  application  of  the  bankrupt,  until 
the  question  of  his  discharge  is  settled ;  provided  there 
is  no  unreasonable  delay  on  his  part.  But  even  here  it 
is  provided  that  by  leave  of  the  Court  in  bankruptcy, 
the  creditor  may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  but  execution  shall  be 
stayed,  as  aforesaid.  The  power  of  the  State  Courts  to 
proceed  with  pending  suits  in  cases  where  creditors  have 
provable  debts,  but  which  they  do  not  prove  under  the 
bankruptcy  proceedings,  under  certain  prescribed  limita- 
tions is  thus  recognized  by  the'  bankruptcy  Act  itself. 
The  jurisdiction  of  the  State  Courts  is  not  extinguished, 
except  in  those  cases  where  the  creditor  proves  his  debt 
or  claim.  This  very  bill  proceeds  upon  this  view,  and 
describes  the  suits  of  Clark  and  the  Burtons  and  the 
Franklin  County  Bank,  as  now  pending  in  the  State 
Courts.  Congress  has  not  provided  that  they  shall  be 
transferred  to  the  District  Court,  much  less  has  it  pro- 
vided that  the  latter  tribunal  may  proceed  to  determine 
the  subject-matter  of  the  suits  pending  in  the  State 
Courts,  by  issues  framed  here  to  be  tried  by  j  ury  or  in 
any  other  manner.  That  part  of  the  prayer  of  the  bill 
which  invokes  this  mode  of  relief  is  therefore  denied. 

But  it  by  no  means  follows  that  the  bankrupt  and  a 
creditor  are  to  be  allowed,  on  the  very  eve  of  the 
debtor's  bankruptcy,  to  enter  into  any  arrangement  by 
which  they  can  control  the  course  of  litigation  in  the 
State  Courts,  in  suits  there  pending,  to  which  the  bank- 
rupt is  a  party.  The  assignee  has  the  right  to  be  substi- 
tuted as  a  party  in  place  of  the  bankrupt,  and  he  may, 
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and  in  these  cases  should,  exercise  tiliat  right,  and 
the  aid  of  eonnsel  enforce  and  defend  the  rights  of  the 
creditors  who  have,  through  him  as  their  representative, 
succeeded  to  whatever  rights  the  bankrupt  had  prior  to 
any  truce  or  agreement  which  the  latter  may  have  en- 
tered into  with  Oscar  A.  Burton.  To  this  end  an  injunc- 
tion must  issue  against  Oscar  A.  Burton,  restraining 
him  from  using  in  any  manner  the  agreement  of  18th 
February,  1870,  and,  if  necessary,  an  order  will  be  placed 
on  Clark,  requiring  him  to  execute  such  papers  as  will 
enable  the  assignee  to  appear  in  the  cases  in  the  State 
(k)urt«.  I  think,  however,  that  the  State  Courts  are 
l>ound  to  admit  him  as  a  party  in  all  the  suits,  in  place 
of  Clark,  on  production  by  him  of  his  appointment  as 
assignee,  properly  authenticated.  Clark  may  also  be 
enjoined  from  any  further  interference  with-  the  suits, 
l)eyoud  furnishing  the  assignee  all  the  information  in  his 
possession  which  may  be  serviceable  in  the  prosecution 
or  defence  of  the  claims  in  favor  of  or  against  the  estat-e. 
This  relief  the  Court  has  the  power,  and  it  is  its  duty  to 
grant. 

The  object  of  this  agreement  between  Clark  and  Bur- 
ton was  to  conclude  the  action  of  the  assignee  on  mate- 
rial matters  touching  this  litigation,  and  was  thus  in 
fraud  of  the  bankruptcy  Act.  By  suppressing  its  use  the 
assignee  will  be  left  free,  and  with  the  same  means  of 
attack  or  defence  which  he  would  have  had,  had  the 
agreement  never  been  concluded.  The  litigation  in  the 
Htate  Courts  will  stand  where  it  did  before  the  truce  be- 
tween Clark  and  Burton,  except  the  discontinuance  of 
the  equity  suit  against  Clark  and  Barlow,  and  the  one  of 
(31ark  v.  Burton,  and  the  reversal  of  the  judgment  of 
forty-six  thousand  dollars  in  favor  of  Burton  against 
Clark.  Those  acts  have  already  been  consummated,  and 
this  Court  has  no  power  to  reverse  them.  But  if  it  had, 
I  do  not  see  what  object  the  creditors  could  gain  by  a 
restoration  of  these  chancery  suits  to  the  docket  of  the 
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State  Courts,  or  what  loss  can  accrue  to  the  estate  by 
their  discontinuance  beyond  possibly  a  bill  of  costs.  As 
to  the  reversal  of  the  judgment  of  forty-six  thousand 
dollars  in  favor  of  Burton,  I  do  not,  as  I  have  already 
intimated,  see  any  just  ground  of  complaint  by  the  as- 
signee on  that  account,  for  the  bill  alleges  in  effect  that 
that  judgment  was  founded  upon  a  fictitious  and  fraudu- 
lent claim. 

But  it  is  insisted  that  the  great  object  of  Oscar  A. 
Burton  is  to  bring  his  claims  against  Clark  to  judgment 
under  the  action  of  book  account,  and  thus  shelter  them 
under  the  attachment  lien  in  that  suit,  which  covers  all 
of  Clark^s  property,  and  that  this  will  allow  him  to  thus 
obtain  a  preference  over  the  rest  of  the  creditors,  and 
enable  him  to  appropriate  all  the  bankrupt's  estate  to 
the  payment  of  his  own  claims,  to  the  exclusion  of  all 
others.  It  is  suggested  that  he  will  withdraw  his  plea  or 
specification  in  offset  from  the  action  of  assumpsit, 
wherein  he  has  ^no  security,  and  transfer  them  to  his 
^accounts  on  book,  for  adjustment  in  the  book  account 
action  in  which  his  heavy  attachment  was  levied,  and 
that  the  suppression  of  his  unlawful  agreement  with 
Clark  will  not  prevent  this  result.  But  the  success  of 
this  scheme,  as  it  is  termed,  must  depend  upon  questions 
of  law  over  which  this  Court  has  no  control,  so  far  as 
those  suits  are  concerned.  Those  actions  are  under  the 
authority  of  the  State  Court,  which  has  jurisdiction  of 
the  parties  and  subject-matters,  and  it  must  determine 
the  questions  as  they  arise,  according  to  law,  subject  to 
the  final  judgment  of  the  Supreme  Court  of  the  United 
States,  in  case  any  right  or  claim  is  set  uj)  under  any 
statute  of  the  United  States,  apd  such  right  or  oLiim  is 
denied  by  the  State  tribunals.  In  no  other  way  can  its 
decision  be  reversed  or  revised. 

If  a  clause  of  the  bankruptcy  Act  is  drawn  in  question 
and  a  right  or  claim  set  up  under  it  in  the  Slate  Court,  it 
is  bound  by  its  authority,  and  if  it  disregards  it,  its  judg- 
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ment  can  be  reversed.  If  the  mies  of  law  prevailing  in 
Vermont  forbid  the  transfer  by  Burton  of  the  items  once 
filed  by  way  of  offset  in  the  suit  in  assumpsit  to  the  book 
account  action,  the  Supreme  Court  of  the  State  will  so 
decide  when  the  plea  in  abatement  already  filed  reaches 
them.  If  such  a  transfer  is  in  fraud  of  the  bankruptcy 
Act,  though  not  in  conflict  with  the  practice  hitherto 
prevailing  in  the  Courts  of  the  State,  the  bankruptcy  Act 
must  prevail  as  the  paramount  law,  and  prevent  the 
transfer.  This  being  a  matter  which  has  arisen  puis  dar- 
rein continuance^  it  can  still  be  set  up  by  the  assignee  in 
the  State  Court,  and  if  the  judgment  of  the  latter  be 
against  the  rights  of  the  creditors  under  it,  it  can  be  sub- 
ject to  a  writ  of  error  taking  the  case  from  the  Supreme 
Court  of  the  State  to  the  Supreme  Court  of  the  United 
States,  the  only  Court  which  has  the  power  of  reversing 
the  final  decision  of  the  highest  court  of  the  State. 

As  to  the  exception  taken  to  the  ruling  of  the  State 
Court  recommitting  the  book  account  suit  to  the  audi- 
tors for  further  hearing,  this  Court  has  nothing  to  do 
with  that.  If  that  ruling  is  subject  to  revision  at  all,  it 
must  be  revised  by  the  Supreme  Court  of  the  State. 

The  bill  avers  that  Burton  threatens  to  call  out 
the  auditors  in  the  action  of  book  account,  and  pro- 
ceed to  trial,  and  that  it  is  necessary  that  the  assignee 
have  more  time  in  order  to  properly  prepare  to  defend 
that  suit.  This  is  a  consideration  proper  to  be  addressed 
to  the  tribunal,  before  which  that  cause  is  pending.  The 
assignee  being  substituted  as  a  party  in  place  of  Clark, 
free  from  any  of  the  odium  which  it  is  conceded  attaches 
to  him,  will,  as  the  representative  of  these  innocent 
creditors,  receive  such  protection  and  justice  as  the  tri- 
bunals of  the  State  of  Vermont  meet  out  to  all  its  honest 
citizens,  who  resort  to  them  for  the  enforcement  or  de- 
fence of  their  rights.  That  the  State  Court  will  give 
this  assignee  full  opportunity  to  prepare  this  and  the 
other  cases  before  he  is  required  to  proceed  to  trial,  I 
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cannot  doubt,  especially  as  he  holds  thi^  large  estate  for 
the  benefit  of  numerous  hona  fide  creditors,  an  estate 
which  is  involved  in  a  complicated  litigation,  and  in  this 
condition  has  just  passed  out  of  the  hands  of  a  man 
whom  both  parties  denounce  as  a  walking  embodiment 
of  fraud  and  villany,  known  and  read  of  all  men.  But  it 
is  said  that  a  stay  of  proceedings  ^n  be  granted  until 
the  question  of  the  debtor's  discharge  is  determined. 
This  claim  rests  upon  the  second  and  third  clauses  of 
the  twenty-first  section  of  the  bankruptcy  Act.  The  se- 
cond clause,  as  already  stated,  is  addressed  as  much  to 
the  State  Oourts  as  to  those  of  bankruptcy.  It  prohibits 
them  from  allowing  a  creditor  who  holds  a  provable  debt 
from  prosecuting  to  final  judgment  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  until  the  question 
of  the  latter's  discharge  shall  have  been  determined. 
The  third  clause  is  addressed  more  particularly  to  the 
Oourts  of  bankruptcy.  It  provides  that  the  latter  shall, 
upon  the  application  of  the  bankrupt,  stay  any  such  suit 
until  the  determination  of  the  question  of  discharge^ 
provided  the  debtor  does  not  unreasonably  delay  in  en- 
deavoring to  obtain  his  discharge.  This  Court  may  also, 
in  its  discretion,  permit  the  creditor  to  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  dne» 
though  execution  must  be  stayed,  as  aforesaid.  These 
provisions  were  intended  for  the  protection  of  debtors. 
Here  the  debtor  has  made  no  application  for  a  stay  of 
proceedings.  Still  it  is  obvious,  from  these  clauses  of 
this  section  of  the  Act,  that  this  Court  has  the  power  to 
stay  the  creditors  from  proceeding  at  all  in  the  State 
Court/-  until  the  question  of  discharge  is  determined. 
At  least  this  power  to  stay  is  conferred  by  the  Act  in 
terms.  But  the  question  arises  whether  its  exercise  is 
practicable  in  this  case.  Under  the  law  as  it  now  stands, 
the  assets  of  the  estate  must  pay  fifty  cents  on  the 
dollar,  before  the  general  question  as  to  the  debtor's 
right  to  a  discharge  can  arise,   unless  a  majority  in 
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number  and  value  of  his  creditors  proving  their  debts 
assent  in  writing.  Whether  the  assets  will  reach  this 
point  cannot  be  determined  until  the  amount  due  in  the 
suits  now  pending  against  him  is  ascertained.  It  is 
true,  that  the  debtor's  estate  is  large,  amounting  to  a 
hundred  thousand  dollars  or  more.  But  it  is  in  proof, 
that  in  addition  to  some  prior  mortgages,  the  attach- 
ments on  this  property  amount  to  two  hundred  and 
ninety-five  thousand  one  hundred  and  fifty  dollars,  and 
it  is  a  singular  fact  that  the  whole  amount  of  these  at- 
tachments, except  sixteen  hundred  and  fifty  dollars,  was 
levied  on  the  property  more  than  four  months  prior  to 
the  filing  of  the  petition  in  bankniptey.  Some  of  these 
attaching  creditors  have  proved  their  claims,  and  there- 
fore surrendered  their  attachments.  To  what  amount 
this  has  been  done  does  not  appear  in  the  proofs.  The 
.claims  under  the  attachments,  if  valid,  appear  to  be  prov- 
able debts,  but  so  long  as  they  are  not  proved,  and  the 
attachments  thus  abandoned,  I  assume  them  to  be 
valid  liens  on  the  property  attached,  to  the  amount 
justly  and  legally  due. 

The  amount  due  on  these  claims,  upon  which  these 
existing  suits  are  founded,  cannot  be  ascertained,  except 
by  proof  and  adjustment  in  this  Court,  or  hearing  in  the 
State  OourL    The  extent  of  these  debts  must  be  ascer- 
tained somewhere,  before  the  question  of  discharge  can 
be  passed  upon  by  this  Court.    This  Court  cannot  as- 
sume the  validity  or  invalidity  of  these  claims,  or  their 
extent.     To  stay  the  creditors,  or  any  one  of  them 
having  a  large  claim,  from  proceeding  to  ascertain  the 
amount  due  till  the  question  of  discharge  should  be 
reached,  might,  and  probably  would,  block  the  proceed- 
ings indefinitely,  or  until  the  stay  were  taken  off.    But, 
inasmuch  as  this  Court  has  no  power  to  withdraw  thp 
litigation  from  the  State  Court,  to  prohibit  these  defend- 
ants from  proceeding  there  to  ascertain  the  amount  due, 
until  the  question  of  the  debtor's  discharge  could  be 
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reached  and  passed  upon,  would  not,  even  if  the  embar- 
rassments to  which  I  have  just  referred  did  not  exist,  re- 
move the  main  difBculty  which  the  other  creditors  are 
seeking  to  avoid.  In  this  aspect  of  the  case  their  bbr 
ject  is  not  merely  to  delay  Burton's  proceedings  in 
the  State  Court  to  ascertain  the  amount  due,  until  the 
question  of  Olark's  discharge  is  settled,  but  to  prevent 
him  from  transferring  to  the  action  of  book  account  the 
items  which  he  has  once  litigated  in  the  actions  of  as- 
sumpsit. The  same  difSculty  would  remain  after  the 
question  of  discharge  was  disposed  of.  This  question  of 
his  right  to  transfer  his  account  from  one  action  to  an- 
other, a  mere  question  of  law  arising  on  indisputable 
facts,  would  still  remain  to  be  determined  in  that  Court 
where  the  actions  are  pending,  and  over  the  parties  and 
subject-matters  of  which  that  Court  has  jurisdiction  so 
long  as  Burton  refrains  from  proving  his  debt  here. 
The  only  course  left  for  the  other  creditors  to  pursue  in 
order  to  protect  their  rights  in  this  particular,  is  for  the 
assignee  to  api)ear  in  those  suits,  interpose  the  objection 
that  the  transfer  would  be  in  fraud  of  the  bankruptcy 
Act,  have  the  objection  made  a  part  of  the  record,  and 
if  the  decision  is  against  him,  remove  the  case  to  the 
Supreme  Court  of  the  United  States  for  revision. 

Of  course,  Burton  or  any  other  creditor  can  at  any 
time  be  prohibited  from  taking  out  execution  in  the 
State  Court,  and  levying  it  upon  the  property  attached. 
The  assignee  will  have  the  right  to  free  the  estate  trom 
the  attachment  lien  or  liens,  if  that  course  becomes  ad- 
visable, and  this  Court  can  protect  him  in  the  exercise  of 
that  right,  and  interpose  its  authority  at  such  time  as 
may  be  most  expedient  or  proper.  It  can  be  done  now 
or  hereafter. 

I  have  assumed  throughout  that  the  attachments  on 
this  bankrupt  property,  which  were  levied  more  than 
four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, were  not  dissolved  by  the  adjudication,  and  ex- 
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cept  as  to  those  that  have  been  surrendered,  are  valid 
liens  to  the  extent  of  the  debts  justly  due  the  attaching 
creditors,  and  embraced  in  their  suits.  Though  I  do  not 
intend  now  to  formally  decide  this  point,  it  is  difficult 
for  me  to  see  how  such  a  conclusion  is  to  be  avoided,  in 
view  of  the  first  clause  of  the  fourteenth  section  of  the 
bankruptcy  Act  (Park  v.  Jenness,  7  How.  612),  especially 
as  the  latter  contained  the  settled  constructions  of  the 
act  of  1841,  when  the  present  one  was  enacted. 

As  to  the  suits  of  the  Franklin  County  Bank  and 
Carlos  C.  Burton,  and  the  suit  of  Oscar  A.  Burton  for 
ten  thousand  dollars,  I  see  nothing,  either  in  the  allega- 
tions of  the  bill  or  in  the  proofs  adduced  on  the  hearing, 
calling  now  for  the  interference  of  this  Court  beyond  re- 
straining the  plaintiffs  therein  from  proceeding  to  take 
out  execution  in  any  cause  for  the  amount  that  may  be 
found  due,  until  the  assignee  can  have  reasonable  time 
to  discharge  the  attachment  liens,  if  he  shall  desire  so  to 
do.  An  injunction  against  each  to  that  effect  can  issue 
now  or  at  some  future  time,  as  may  be  most  expedient. 

But  I  do  not  fail  to  appreciate  the  gravity  and  im- 
portance of  the  questions  involved  in  this  case,  both  on 
account  of  the  large  interests  at  stake  and  the  peculiar 
embarrassments  under  which  the  assignee  may  labor. 
And  as  one  or  both  parties  may,  and  doubtless  will,  seek 
a  revision  of  this  case  in  the  Circuit  Court,  1  will,  in 
addition  to  a  permanent  injunction  against  the  use  of  the 
agreement  between  Clark  and  Oscar  A.  Burton  of  the 
18th  of  February,  1870,  grant  a  stay  of  proceedings  in  aU 
the  cases  referred  to  in  the  bill,  until  the  questions  in- 
volved can  be  determined  in  that  Court. 


SEPTEMBER,  1871.  343 


Samson  v.  BortOD. 


SEPTEMBER,  1871. 

AMOS  J.  SAMSON,  ASSIGNEE  IN  BANKEUPTOY 
OP  ALANSON  M.  CLAEK,  v.  OSOAE  A.  BUE- 
TON  AND  ALANSON  M.  OLAEK.* 

Enjoining  IPboceedings  in  State  Court. 

A  new  petition  being  filed  by  the  assignee  in  bankruptcy,  to  enjoin  B.  firom 
proceeding  in  the  action  of  book  account  referred  to  in  the  previous  decision, 
and  it  appearing  that  the  royersal  of  the  judgment  in  the  action  of  assumpsit 
between  B.  A  0.  was  collusiye,  and  that  under  the  agreement  between  them, 
that  action  of  assumpsit  had  been  put  out  of  Court: 

Held,  That  a  perpetual  injunction  must  issue  agidnst  B.  A  G.  enjoining  them  fron^ 
proceeding  farther  in  the  action  of  book  account  between  them  in  the  State 
Court. 

Shipman,  J.  This  is  a  summary  petition  in  equity 
brought  by  the  assignee  to  prevent  the  consummation 
of  the  alleged  fraudulent  agreement  entered  into  by  the 
bankrupt,  Alanson  M.  Glark,  and  Oscar  A.  Burton,  his 
brother-in-law,  who  claims  to  have  a  very  large  debt 
against  the  bankrupt.  The  alleged  corrupt  agreement 
so  far  as  it  is  in  writing,  was  entered  into  on  the  18th  of 
February,  1870,  the  day  before  the  petition  to  put  Glark 
into  bankruptcy  was  filed.     (See  p.  330,  ante.) 

Upon  the  former  hearing  before  this  Court,  Burton 
was  perpetually  enjoined  from  using  this  agreement 
in  any  manner,  for  reasons  then  fully  given.  The  object 
of  that  injunction  was  to  prevent  Olark  and  Burton 
from  controlling  the  litigation  in  the  State  Goiirt,  in 
their  joint  interest,  or  in  the  exclusive  interest  of  the 
latter,  and  to  the  detriment  of  the  other  creditors  of 
Olark.  It  was  insisted  by  the  assignee  that  Burton  had 
no  right,  by  law,  to  transfer  the  claim  which  he  had  set 

•  This  deduon  was  affirmed  by  the  Circuit  Court  (9  JRaich,  p.  872). 
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up  against  Glark,  in  his  plea  of  offset  in  the  action  of 
assumpsit,  brought  by  Clark  against  him;  to  the  action 
of  book  account,  and  thus  shelter  it  under  his  attachment 
in  the  latter  suit,  thereby  gaining  a  preference  over  other 
creditors,  as  provided  for  in  their  agreement. 

But  while  this  Court,  as  the  case  then  stood  before  it, 
arrested,  or  intended  to  arrest  the  use  of  this  agreement, 
it  left  the  question  of  law  as  it  stood  before  any 
agreement  was  entered  into,  to  the  determination  of  the 
State  tribunal.  If,  under  the  laws  of  Vermont,  Burton 
had  the  right  to  transfer  from  his  plea  of  offset,  in  the 
pending  assumpsit  suit,  the  items  there  set  up,  to  his 
pending  book  action,  the  State'  Court  would  so  decide, 
and  if  the  decision  was  not  satisfactory  to  the  assignee, 
the  latter  could  carry  the  case  to  the  Supreme  Court  of 
the  United  States ;  if  Burton  had  no  such  right,  it  was 
presumed  that  the  State  Court  would  so  decide. 

But  during  the  whole  of  the  proceedings  before  this 
Court,  it  was  assumed,  upon  the  evidence,  that  the  action 
of  assumpsit  was  still  pending  in  the  State  Court.  It 
now  turns  out  that  Burton  had  caused  this  agreement 
to  be  filed  in  the  State  Court  as  early  as  the  2d  of  April, 
1870,  and,  in  pursuance  thereof,  the  clerk  of  that  Court 
dropped  the  case,  under  a  standing  order  of  the  Court, 
from  the  docket.  Afterwards,  and  after  this  Court  had 
issued  its  injunction  against  the  use  of  the  agreement 
in  question,  the  assignee  went  into  the  State  Court  and 
moved  to  have  the  case  reinstated  on  the  docket,  which 
Burton  successfully  resisted.  The  result  is  that  that 
action  of  assumpsit  is  out  of  Court,  and  the  question 
whether,  under  the  law  of  Vermont,  Burton  has  the  right 
to  transfer  his  claim  from  a  pending  assumpsit  to  the 
book  action  no  longer  remains.  It  has  been  swept  out 
of  existence  by  the  operation  of  this  unlawful  agreement, 
which  this  Court  has  already  decided  was  entered  into 
by  Clark  and  Burton,  with  the  knowledge  of  both,  that 
the  former  was  on  the  eve  of  bankruptcy.    Thus  Clark 
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and  Burton,  by  a  fraudalent  agreement  between  them- 
selves, have  disposed  of  this  question.  Whether  Burton 
can  now  set  up  claims  in  a  suit,  in  which  he  has  attached 
nearly  all  the  property  of  this  bankrupt,  which  he  has 
once  attempted  to  enforce  under  a  plea  of  set-off,  when 
he  had  no  attachment,  and  thus  secure  what  was  before 
an  unsecured  debt,  depends  not  upon  the  law,  and 
practice  of  Vermont  Courts,  but  upon  the  bankrupt  law 
as  administered  by  this  Oourt.  To  leave  Burton  now  to 
pursue  his  book  action,  and  cover  all  his  alleged  claims 
against  Clark  by  his  attachment  in  that  action,  is  to 
secure  to  him  and  Clark  the  enjoyment  of  the  fruit  of 
their  fraudulent  agreement. 

Upon  the  former  hearing  before  this  Court,  there  was 
no  very  cogent  evidence,  th;t  the  reversal  of  the  judg- 
ment of  $46,000  in  Burton's  favor,  was  the  result  of 
collusion  between  Clark  and  him.  It  is  true  that  the 
circumstances  were  peculiar  and  suspicious,  but  the  fact 
of  collusion  was  not  satisfactorily  proved.  The  proof 
adduced  by  the  assignee  at  this  trial,  on  this  point,  is 
ample.  That  before  the  reversal  of  the  judgment,  Clark 
and  Burton  had  an  understanding  between  them,  that 
this  judgment  should  be  reversed,  and  the  suit  dis- 
continued, for  the  very  purpose  of  allowing  Burton  to 
transfer  his  claim  to  the  book  action,  and  thus  secure 
what  was  before  an  unsecured  debt,  or  pretended  debt, 
no  unprejudiced  mind,  on  reading  the  evidence  now 
before  this  Court,  can  have  a  doubt.  Clark,  in  order  to 
protect  this  arrangement,  which  was  evidently  part  of  a 
comprehensive  scheme  to  cheat  his  creditors,  in  Novem- 
ber, 1868,  retained,  evidently  with  Burton's  knowledge, 
two  of  Burton's  counsel  in  all  his  (Clark's)  matters, 
'*  except  the  Burton  cases."  I  make  no  imputation  upon 
the  counsel  thus  retained,  but  the  fact  of  their  being 
retained  by  Clark,  and  still  remaining  counsel  for  Burton, 
in  the  view  of  the  former  attitude  of  Clark  and  Burton, 
and  in  the  light  of  the  facts  developed  in  this  case,  was. 
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to  say  the  least,  a  very  extraordinary  course  on  the  part 
of  Clark  and  Burton,  and  inconsistent  with  any  other 
inference  than  that  these  two  men,  who  for  ten  years 
had  denounced  each  other  as  villains,  and  who  had  each 
resisted  the  claims  of  the  other  as  false  and  fraudulent, 
had,  in  view  of  Olark's  impending  bankruptcy,  came  to 
an  agreement  which,  they  both  knew,  would  in  due  time 
be  assailed  by  Clark's  other  creditors.  I  cannot  here 
detail  all  the  evidence  in  support  of  this  conclusion. 
One  item  of  it,  however,  should  be  mentioned.  A 
document  in  Clark's  hand  writing,  and  which  was  \^itten 
as  early  as  the  last  part  of  January,  1870,  has  been 
produced  on  this  hearing,  addressed  to  Burton.  It 
conclusively  shows  that  Clark  desired  and  expected  to 
enlist  Burton  in  a  scheme  to  deceive  and  defraud  at  least 
one  of  his  other  creditors.  This  paper  was  evidently 
not  the  first  step  toward  an  arrangement  for  their  joint 
benefit.  This  document  was  delivered  by  Clark  to  one 
of  Burton's  counsel,  who  declined  to  state  what  he  did 
with  it,  on  the  ground  that  to  do  so  would  violate 
professional  confidence  between  him  and  Burton.  It  is 
true  Burton  swears  that  he  never  knew  anything  about 
this  document,  and  had  no  connection  with  it  directly 
or  indirectly.  It  is  equally  true  that  he  insists  that  his 
counsel  shall  be  protected  from  disclosing  what  he  did 
with  it.  A  Court  of  equity  would  be  poorly  employed 
in  shutting  its  eyes  to  such  a  state  of  facts,  and  leaving 
these  parties  to  dispose  of  a  large  part  of  this  bankrupt 
estate  in  their  own  interest.  1  have  not  forgotten  that 
Clark,  aft'Cr  having  admitted  this  document  to  be  in  his 
handwriting,  subsequently  on  discovering  its  purport, 
swore  that  it  was  not  his.  The  fact,  however,  has  been 
conclusively  proved,  both  by  competent  witnesses,  and 
by  specimens  of  his  handwriting,  admitted  by  himself 
to  be  genuine. 

In  view  of  all  the  facts  proved  on  this  trial^  there 
can  be  no  doubt,  but  that  Claxk  and  Burton  are  collusively 
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engaged  in  a  scheme  by  which  the  book  action  in  the 
State  Court  is  to  be  used  for  the  purpose  of  absorbing 
a  large  share  of  the  bankrupt's  estate,  which  would 
otherwise  have  gone  to  the  general  creditors.  For  this 
purpose  the  judgment  in  the  State  Oourt  was  reversed 
by  consent  in  January,  1870.  For  this  purpose  the  agree- 
ment of  the  18th  of  February,  1870,  was  made.  For 
this  purpose  that  agreement  was  filed  with  the  Olerk 
of  the  State  Oourt,  and  thus  the  action  of  assumpsit 
was  nonsuited.  To  prevent  the  defeat  of  this  purpose. 
Burton  successfully  resisted  the  efforts  of  the  assignee 
to  have  that  nonsuit  taken  off,  and  the  case  reinstated. 
To  effectually  accomplish  this  purpose.  Burton  claims 
the  right  to  recover  a  judgment  in  the  book  action  in 
the  State  Court,  to  the  amount  of  not  far  from  one 
hundred  thousand  dollars,  secured  under  cover  of  his  old 
attachment  of  all,  or  nearly  all  Clark's  property.  If  this 
Court  has  any  authority  to  prevent  the  success  of  this 
scheme,  it  is  bound  to  exercise  it.  If  it  has  no  such 
authority,  the  assignee  might  as  well  surrender  Clark's 
large  estate  to  him  and  Burton,  and  let  them  divide  it 
between  themselves  at  once. 

In  the  opinion  delivered  in  a  former  stage  of  this 
controversy,  and  to  which  reference  has  already  been 
made,  I  declined  to  enjoin  Burton  from  proceeding  in 
the  State  Court,  although  his  claim  which  he  was  there 
prosecuting,  constituted  a  provable  debt  against  the 
bankrupt.  But  in  doing  so,  I  assumed  upon  the  proof 
then  before  me,  that  the  action  of  assumpsit  of  Clark 
against  Burton,  was  still  pending,  and  that  the  reversal 
of  the  judgment  in  that  suit  was  not  procured  by  col- 
lusion. I  enjoined  the  use  of  the  agreement  of  the  18th 
of  February,  1870,  thus  leaving  as  I  supposed  the  litiga- 
tion in  the  State  Court,  to  be  prosecuted  and  defended 
by  Burton,  and  the  assignee,  upon  the  grounds  of  law 
and  fact  as  the  cases  would  have  stood,  had  the  judg- 
ment in  assumpsit  been  reversed  hofia  fide.    Upon  the 
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facts  now  in  proof,  I  find  that  that  judgment  was  reversed 
by  collusion  between  Burton  and  Olark,  and  that  not- 
withstanding the  injunction  against  the  use  of  the  agree- 
ment of  February  18,  1870,  the  latter  had  in  fact  been  so 
used,  as  to  give  Burton  the  principal  advantage  which 
it  was  the  object  of  that  agreement  to  confer.  To  allow 
him  now  to  proceed  with  his  book  action  in  the  State 
Gonrt,  is  to  stand  by,  and  see  him  reap  the  fruit  of  a 
fraudulent  agreement  with  the  bankrupt,  under  cover  of 
that  action.  It  is  possible  that  the  assignee  could 
successfully  resort  to  the  equity  side  of  the  State  Court, 
and  thus  prevent  the  consummation  of  this  fraud,  but 
as  this  is  a  question  peculiarly  within  the  jurisdiction  of 
this  Court  of  bankruptcy,  I  see  no  propriety  in  remitting 
the  assignee  to  another  tribunal.  A  perpetual  in- 
junction will  therefore  be  granted  against  Burton  apd 
Clark,  enjoining  them  to  proceed  no  further  in  the  book 
account  action,  commenced  b^  Burton  against  the  bank- 
rupt, in  August,  1867,  and  now  pending  in  the  State 
Court. 


Soutjjem  district  0f  flefco  Jorh. 

OCTOBER,  1871. 

CHAELBS  N.  JUDSON,  ASSIGNEE  OP  THE 
EAGLE  GAS  STOVE  MANUPACTUEING  CO., 
BANKEUPTS,  v.  GIBBONS  L.  KELTY  AND 
OTHEES. 

Sale  of  Mortgaobs. — Ordinary  Courbb  of  BuBnrsas. 

A  oorporation,  haying  sold  the  stock,  <fcc.  of  a  store,  receired  in  payment  therefor 
two  mortgages  amonnting  to  $10,000.  The  yice-presideot  of  the  corporation, 
haying  been  authorised  by  yote  of  the  trusteea  to  negotiate  a  sale  of  or  effect  a 
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loan  on  the  mortgages,  on  the  best  tenns  possible,  eodeayored  to  sell  tbem,  and 
finally  sold  them  for  the  best  offer  he  could  get,  being  $7,000.  The  corporation 
haying  been  put  in  baokrnptcy  within  six  months,  the  assignee  filed  a  bill 
against  the  purchasers  to  recover  back  the  mortgages : 

Hdd,  That  the  facts  were  not  sufficient  to  show  that  the  defendants  bad  reasonable 
cause  to  belieye  that  the  transfer  was  made  with  a  view  to  prevent  the  property 
from  being  distributed  under  the  bankruptcy  Act»  or  to  defeat  its  object,  or  to 
impair,  hinder,  impede,  or  delay  its  effect. 

lu  order  to  show  that  a  transfer  was  made  out  of  the  usual  and  ordinary  course  of 
business,  and  was  thus  pnma  facie  evidence  of  fraud,  under  the  35th  section  of 
the  bankruptcy  Act,  it  is  necessary  to  show  th^t  the  transfer  was  out  of  such 
usual  and  ordinary  course  of  business  in  respect  to  articles  of  the  description  of 
that  transferred. 

Blatohfobd,  J.  This  bill  is  filed  under  the  six 
months'  clause  of  the  35th  section  of  the  bankruptcy 
Act.  The  bankrupts  were  put  into  involuntary  bank- 
ruptcy by  a  petition  filed  February  6th,  1869.  The  bill 
alleges  that,  on  the  14th  of  January,  1869,  and  within  six 
months  before  the  filing  of  such  petition,  the  bankrupts, 
being  then  insolvent,  made  an  assignment  and  transfer 
to  the  defendants  of  two  mortgages  on  real  estate  on 
Staten  Island,  with  the  bonds  accompanying  the  same, 
given  to  secure  110,000,  with  interest,  the  same  being 
then  the  property  of  the  bankrupts,  with  a  view  to  pre- 
vent the  same  being  distributed  under  the  bankruptcy 
Act,  and  to  defeat  the  object  of,  and  to  impair,  hinder, 
impede  and  delay,  the  operation  and  effect  of,  said  Act, 
and  that,  at  the  time  of  making  such  assignment  and 
transfer,  the  defendants  had  reasonable  cause  .to  believe 
the  bankrupts  to  be  insolvent,  and  that  the  assignment 
and  transfer  was  so  made  to  prevent  said  property  from 
being  distributed  under  the  said  Act,  and  to  defeat  the 
object  of,  and  to  impair,  hinder,  impede  and  delay,  the 
operation  and  effect  of,  said  Act.  The  prayer  of  the  bill 
is,  that  such  transfer  may  be  declared  fraudulent  and 
void,  and  that  the  plaintiff  may  be  declared  to  be  entitled 
to  the  possession  of  the  said  property,  as  assets  of  the 
bankrupts,  and  may  recover  the  same  from  the  defend- 
ants, and  that,  if  necessary,  the  defendants  may  be  or- 
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dered  to  account  for  said  property,  under  oath,  to  the 
plaintiff,  and  that,  if  the  said  property,  or  any  part  of  it, 
has  been  disposed  of  by  the  defendants,  the  plaintiff  may 
recover  from  them  the  value  of  so  much  as  has  been  dis- 
posed of. 

The  transfer  of  the  mortgages  was  made  under  the 
authority  of  a  resolution  passed  by  the  board  of  trustees 
of  the  bankrupts,  who  were  a  corporation,  on  the  19th  of 
December,  1868.  That  resolution  authorized  Henry  D. 
Blake,  who  was  then  the  vice-president  of  the  corporation, 
to  negotiate  a  sale  of,  or  effect  a  loan  on,  the  mortgages, 
on  the  best  terms  possible  for  the  interest  of  the  com- 
pany. He  endeavored  to  effect  a  sale  of  them  for  some 
time,  but  could  obtain  no  offer  for  them  as  large  as  that 
which  the  defendants  made.  He  finally  sold  them  to  the 
defendants  for  $7,000.  The  evidence  is  satisfactory  that 
that  was  as  large  a  cash  price  as  they  would  bring.  They 
were  payable  in  eighteen  months  from  the  15th  of 
December,  1868,  one  being  for  $6,000  and  one  for 
$4,000.  The  defendants  paid  to  Mr.  Blake,  on  this  pur- 
chase, $1,000  on  the  4th  of  January,  1869,  and  $6,000  on 
the  13th  of  January,  1869.  The  written  assignment  of 
the  bonds  and  mortgages  was  executed  and  delivered  on 
the  13th  of  January,  1869. 

Even  if  it  be  assumed  that  the  bankrupts  were  insolv- 
ent, and  that  the  defendants  had  reasonable  cause  to  be- 
lieve them  to  be  so,  as  well  on  the  4th  of  January  as  on 
the  13th  of  January,  yet  I  see  no  state  of  facts  which 
would  warrant  me  in  the  conclusion,  that,  on  either  of 
those  dates,  the  defendants  had  reasonable  cause  to  be- 
lieve that  the  transfer  was  made  with  a  view  to  prevent 
the  property  from  being  distributed  under  the  bank- 
ruptcy Act,  or  to  defeat  its  object,  or  to  impair,  hinder, 
impede  or  delay,  its  operation  and  effect,  or  even  in  the 
conclusion  that  the  transfer  was  made  with  such  view  on 
the  part  of  the  corporation. 

The  fact  was  much  commented  on,   that  the  check 
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given  by  the  defendants  for  the  $1,000,  on  the  4th  of 
January,  was  made  payable  to  the  order  of  Blake,  while 
that  given  by  them  on  the  13th  of  January  was  made 
payable  to  the  order  of  the  corporation,  and  it  was 
sought  to  be  maintained  that  the  $1,000  was  a  loan  made 
to  Blake  individually,  and  that  such  loan  was  repaid  on 
the  13th,  by  taking  the  amount  out  of  the  price  to  be 
paid  for  the  mortgages,  and  giving  the  corporation  only 
$6,000.  But,  on  the  whole  evidence,  it  appears  that  the 
$1,000  was  paid  on  the  4th  as  a  part  of  the  purchase  price 
of  $7,000,  to  be  paid  for  the  mortgages. 

It  was  also  a  subject  of  remark,  on  the  hearing,  that 
Blake,  on  the  14th  of  January,  paid  off  to  the  defendants 
individual  indebtedness  of  his  to  them  amounting  to 
$3,646  27.  But  it  appears  that  the  transaction  between 
the  defendants  and  the  corporation,  or  between  them 
and  Blake,  as  representing  the  corporation,  in  reference 
to  the  sale  of  and  the  payment  for  the  mortgages,  was 
fully  closed  on  the  13th  of  January,  without  there  being 
any  agreement  or  understanding  between  the  defendants 
and  Blake  that  he  should  pay  to  the  defendants,  out  of 
the  money  paid  by  them  for  the  mortgages,  the  amount 
of  his  individual  indebledness  to  them.  Whatever  claim 
the  plaintiff  may  have  to  investigate  and  challenge,  as 
against  the  defendants  and  Blake,  the  disposition  of  the 
money  received  by  Blake  as  the  purchase  price  of  the 
mortgages,  no  such  question  is  presented  on  the  bill  in 
this  suit.    It  attacks  only  the  transfer  of  the  mortgages. 

The  point  was  taken,  that  the  transfer  of  the  mort- 
gages was  not  made  in  the  usual  and  ordinary  course  of 
business  of  the  corporation,  and  that  that  fact  is  prima 
facie  evidence  of  fraud,  under  the  35th  section  of  the 
Act,  throwing  on  the  defeildants  the  affirmative,  to  show 
that  there  was  no  fraud.  To  bring  this  clause  of  the 
35th  section  into  operation,  it  is  necessary  for  the  plaintiff 
first  to  show  that  the  transfer  of  the  mortgages  was 
made  out  of  the  usual  and  ordinary  course  of  business  of 
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the  corporation.  It  is  not  enongh  to  show  that  the  gen- 
eral business  of  the  corporation  was  to  make  and  sell  gas 
stoves,  and  that  the  sale  of  a  bond  and  mortgage  was  not 
the  sale  of  a  gas  stove.  Without  reference  to  the  gen- 
eral business  of  the  debtor,  the  transfer  must  be  out  of 
his  usual  and  ordinary  course  of  business  in  respect  to  an 
article  of  the  description  of  that  transferred.  In  this  case, 
the  corporation  had  sold  the  stock,  fixtures,  and  lease  of 
a  store  in  the  Sixth  Avenue,  in  New  York,  and  received 
the  mortgages  in  payment  therefor.  It  cannot  be  said 
to  be  out  of  the  usual  and  ordinary  course  of  business* 
for  a  corporation,  whose  general  business  is  the  making 
and  selling  of  gas  stoves,  and  which  owns  mortgages  yet 
to  become  due,  and  desires  to  realize  money  thereon  for 
use  in  its  regular  general  business,  to  sell  such  mort- 
gages for  their  highest  cash  value. 

It  results,  that  the  bill  must  be  dismissed,  with  cost«. 


Albert  Boherts^  for  the  plaintiff. 
William  H.  Amoux^  for  the  defendants. 


OCTOBER,  1871. 

THE    SHIP    HIBEENIA    AND    THE    STEAMTUG 

BELIEF. 

Collision  in  New  York  Harbor. — ^Tuo  and  Schooner. — Holding 

Course. 

A  fillip,  in  tow  of  a  tn;^,  on  a  hawser,  was  (iroing  to  sea  from  the  port  of  New  York. 
When  below  the  Narrows,  they  met  a  schooner  bound  in,  coming  on  a  course 
which  would  have  carried  her  to  the  west  of  them,  the  wind  being  irom  the  north 
of  west.  When  the  vessels  were  near  each  other,  the  schooner  lufiidd  up  into 
the,  wind,  and,  missing  stays,  fell  stern  foremost  across  the  hawser,  and  was 
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sbrack  by  the  stem  of  the  ehip,  which,  as  soon  as  the  manceayre  of  the  schooner 
was  seen,  had  starboarded  her  helm,  the  tug  haying  at  the  same  time  stopped : 
JBM,  That  the  schooner  was  solely  responsible  for  the  collision. 

BiiATGHFOBD,  J.  On  the  22d  of  May,  1866,  at  about 
11  o* clock,  A-M.,  while  the  ship  Hibernia  was  being  towed 
out  to  sea  by  the  steamtug  Belief,  in  the  lower  bay  of 
the  port  of  New  York,  not  far  below  the  Narrows,  the 
ship  came  into  collision  with  the  schooner  Jesse  Jones, 
owned  by  the  libellants,  and  bound  into  the  port  from 
sea.  The  stem  of  the  ship  struck  the  starboard  side  of 
the  schooner  about  abreast  of  her  main  rigging,  and  the 
schooner  sank  almost  immediately.  The  ship  was  being 
towed  by  a  hawser  from  the  stern  of  the  steamtug. 

The  case  made  by  the  libel  is,  that  the  wind  was 
about  west  by  north ;  that  the  schooner  was  heading 
north  by  west,  with  her  port  tacks  aboard,  close  hauled, 
and  with  her  sheets  flat  down ;  that  the  steamtug  and 
the  ship  had  plenty  of  room  to  pass  to  the  leeward  of  the 
fichooner ;  that  it  was  the  duty  of  the  steamtug  and  the 
ship  to  keep  away  from  the  schooner,  by  putting  their 
helms  to  starboard ;  that,  instead  of  keeping  to  the  lee- 
ward, they  came  close  down  to  the  schooner,  while  the 
schooner  was  standing  upon  her  course ;  that  the  mari- 
ners on  the  schooner,  finding  a  collision  inevitable,  put 
her  helm  hard  down,  which  brought  her  in  stays ;  that  the 
ship  and  the  steamtug,  failing  to  put  their  helms  a-star- 
board,  and  failing  to  give  the  schooner  sufficient  sea 
room,  came  towards  the  schooner,  and,  while  she  was  in 
stays,  with  her  helm  hard-a-starboard,  the  ship  struck 
the  schooner ;  and  that  the  collision  occurred  through 
the  fault  of  those  in  charge  of  the  steamtug  and  of  the 
ship. 

The  defence  set  up  in  the  answers  of  the  steamtug 
and  the  ship  i9,  in  substance,  that  the  schooner  was  go- 
ing up  the  bay  on  such  a  course,  that,  if  she  had  kept  it, 
she  would  have  passed  at  a  safe  distance  to  the  windward 

Bt.  Vol,  V.^38 
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of  the  steamtug  and  the  ship ;  that  she,  in  fact,  passed 
the  steamtag  at  a  considerable  distance  to  the  wind- 
ward, but  then  attempted  to  tack  and  missed  stays,  and 
got  stemway  on  her,  and  was  carried  stem  foremost 
across  the  bows  of  the  ship,  and  between  the  ship  and 
the  steamtng ;  that,  as  soon  as  danger  of  collision  was 
seen,  the  steamtng  was  stopped,  and  the  helm  of  the 
ship  was  put  hard-a-starboard,  and  her  bows  were  thrown 
to  port ;  that  the  schooner  drifted  stem  foremost  over 
the  slackened  hawser  and  against  the  bows  of  the  ship ; 
and  that  the  collision  was  the  fault  of  those  navigating 
the  schooner. 

The  case  made  by  the  libel  and  sought  to  be  estab- 
lished by  the  evidence  on  the  part  of  the  libellants  is, 
that  the  ship  came  on  to  the  line  of  the  schooner's  course 
while  the  schooner  was  keeping  such  course,  and  failed 
to  starboard,  and  ran  into  the  schooner  while  the 
schooner  was  in  stays,  after  she  had  luffed  to  avoid  a 
collision,  which  she  saw  was  inevitably  to  result  from 
the  approach  of  the  course  of  the  ship  to  the  course  of 
the  schooner.  But  I  am  satisfied,  on  the  whole  evidence, 
that  the  case  of  the  libellants  is  not  made  out;  that 
there  was  abundance  of  room  for  the  schooner  to  pass 
safely  to  the  windward  of  the  steamtng  and  of  the  ship, 
if  the  schooner  had  kept  her  course ;  that  the  steamtng 
and  the  ship  gave  the  schooner  a  sufficiently  wide  berth 
to  the  leeward,  and  were  on  a  course  which  would  have 
carried  them  safely  to  the  leeward  of  the  schooner,  if  the 
latter  had  kept  her  course ;  that  the  schooner  improperly 
and  unnecessarily  undertook  to  luff  up  into  the  wind, 
and  so  got  stemway  on  her,  which  caused  her  to  drift 
stern  foremost  to  the  leeward ;  that  the  steamtng,  the 
moment  any  danger  was  perceived,  stopped,  while  the 
ship  at  the  same  time  starboarded ;  that  the  steamtng 
and  the  ship  never  changed  their  courses  so  as  to  come 
more  on  the  course  of  the  schooner ;  that  the  collision 
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was  not  at  all  the  fault  either  of  the  steam-tug  or  of  the 
ship ;  and  that  it  was  wholly  the  fault  of  the  schooner. 
The  libel  must,  therefore,  be  dismissed,  with  costs. 


Tavmsend  Scudder^  for  the  libellants. 
Welcome  JB,  Beebe^  for  the  steamtug. 
Robert  D.  Benedict^  for  the  ship. 


(Eastern  gistrirt  of  Jieto  gork. 

OCTOBER,  1871. 

CHARLES  WHITE  et  al.  v.  SAMUEL  P.  ADAMS. 

Seamen's  Wages. — Abandonment  op  Ship. 

Where  a  ship,  loaded  with  railroad  iron,  and  leaking,  in  heavy  weather,  waa 
abandoned,  and  the  seamen  afterwards  filed  a  libel  to  recover  wages  for  the 
whole  voyage,  oo  the  groand  that  she  was  fraudaleotly  abandoned : 

Eeid,  That,  thongh  there  were  some  extraordinary  features  in  the  case,  the  Court 
was  satisfied  that  the  master  acted  according  to  his  best  jadgment  in  abandon- 
ing  the  ship,  and  the  Court  would  not  adopt  a  different  judgment  now : 

That  the  seamen,  therefore,  could  not  recover  wages  for  the  voyage,  but  were  en- 
titled to  recover  wages  till  the  abandonment. 

Benedict,  J.  The  bark  Nellie  Ohapin,  on  the  7th 
day  of  October,  1869,  while  on  a  voyage  from  Bristol  to 
Lisbon,  was  abandoned  at  sea.  The  crew,  together  with 
a  boat,  some  sails,  provisions,  and  other  articles,  were 
taken  oflF  by  a  passing  vessel.  Four  of  the  seamen  now 
bring  this  action  to  recover  of  the  owners  of  the  bark 
wages  for  the  whole  voyage,  npon  the  groand  that  the 
master  fraudulently  abandoned  the  vessel,  and  thereby  un- 
lawfully prevented  them  from  performing  their  contract. 

The  evidence  certainly  presents  some  extraordinary 
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features;  but  whatever  else  might  be  held  to  be  the 
proper  conclusion  to  be  drawn  respecting  the  conduct  of 
the  master  in  abandoning  his  vessel,  the  charge  of  frand 
cannot  be  held  to  be  sustained.  The  evidence  leaves  no 
doubt  in  my  mind  that  the  vessel  was  abandoned  in  good 
faith,  solely  because  the  master  came  to  the  conclusion 
that  if  they  failed  to  take  refuge  in  the  vessel  which 
ispoke  them,  and  by  which  they  were  carried  into  Barce- 
lona, he  would  assume  an  unwarranted  risk  of  the  loss  of 
their  lives.  It  is  true  that  the  evidence  affords  some 
foundation  for  the  argument  that  the  fears  of  the  master 
were  exaggerated,  and  that  if  a  bolder  course  of  action 
had  been  adopted,  it  would  have  resulted  in  saving  the 
Tcssel,  with  all  on  board ;  and  it  would  seem  that  the 
crew  was  not  unwilling  to  run  the  risk  of  continuing 
with  the  vessel.  But  the  ship  was  loaded  with  railroad 
iron,  she  was  leaking,  the  sea  was  heavy,  and  the  weather 
not  encouraging,  and  in  view  of  the  circumstances,  and 
under  the  responsibility  upon  him,  the  master  adopted 
the  course  which,  I  cannot  doubt,  upon  the  evidence, 
was  the  one  which  commended  itself  to  his  judgment. 

It  is  not  for  a  judge  sitting  in  his  room  ashore  to  de- 
cide that  the  honest  conclusion  of  a  master,  arrived  at 
under  such  circumstances,  was  unjustifiable,  because, 
after  the  fact,  and  in  the  cold  light  of  a  judicial  examin- 
ation, the  facts  may  appear  to  lead  to  a  different  conclu- 
sion as  to  what  would  have  been  the  best  course  for  the 
master  to  pursue. 

I  therefore  hold  that  the  libel  cannot  be  maintained 
for  the  whole  amount  of  wages  for  the  voyage.  The 
libellants  are,  however,  entitled  to  recover  wages  up  to 
the  time  of  leaving  the  ship,  and  a  decree  will  accord- 
ingly be  entered  in  their  favor  for  any  balance  that  may 
appear  to  be  due  them  up  to  that  time. 

For  libellants,  Wilcox  <b  Hobbs. 

For  respondents,  Man  <&  Parsons. 
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THE  FEEIGHT  MONEY  OP    THE   OANAL-BOAT 

MONADNOCK, 

Seaman's   Wages. — Lien   on   Freight. — Advances   by   Master. — 
Seizure    of    Cargo. — Practice. — Bill    of    Lading. — Act    of^ 
July  6,  1846. 

Where  cargo  is  arrested  in  admiralty  in  respect  of  the  freight  dne  for  its  trans— 
portation,  the  ordinary  course  is  for  the  owner  of  the  cargo  to  pay  into  th& 
registry  of  the  Court  any  freight,  aclcnowledged  to  be  due,  and  thus  obtain  a 
release  of  his  property  from  the  custody  of  the  marshal,  and  a  discharge  of  his 
liability  for  the  freight. 

Freighters  cannot  be  compelled  to  give  bail  for  the  value  of  cargo  so  arrested, 
and  have  no  right,  under  ordinary  circumstances,  te  give  bail  for  freight  which 
they  acknowledge  to  be  due. 

Parties,  claiming  an  interest  in  freight  money,  so  paid  into  the  registry,  should 
file  their  claim  and  set  up  their  rights  by  answer. 

A  canal-boat,  being  at  Buffalo,  her  master  and  owner,  A.,  employed  a  commission 
merchant,  B.,  to  find  a  freight  for  her,  and  B.  made  a  contract  with  the  firm  of 
S.  &  B.  for  the  transportation  to  New  York,  on  the  boat,  of  a  cargo  of  lumber, 
which  they  had  sold  to  S.  <&  S.  Thereupon  B.  signed  a  bill  of  lading,  as  mas- 
ter of  the  boat,  for  the  cargo,  which  bill  provided  that  the  freight,  when  earned, 
was  to  be  paid  to  J.  <&  Co.  in  New  York.  The  next  day  A.,  as  master,  signed 
another  bill  of  lading,  describing  B.  as  agent  of  the  shippers,  and  containing  a 
memorandum  signed  by  B.  that  |666  47  had  been  advanced  to  the  captain,  and 
directing  J.  <Sr  Co.  to  pay  to  the  captain  the  balance  of  freight,  and  hold  the  ad- 
vance subject  to  R's  draft.  The  |656  47  had  been  advanced  to  A.  by  B.  as  a 
commission  merchant,  including  his  commissions,  and  for  his  security  the  freight 
was  made  payable  to  J.  &  Co.  A  also  drew  a  draft  on  J.  <fe  Co.  for  $25,  which 
was  also  paid  on  the  same  security.  The  canal-boat  having  performed  the 
voyage,  a  Hbel  for  wages  was  filed,  on  behalf  of  the  crew  of  the  canal-boat, 
against  the  freight  money,  and  the  cargo  was  arrested.  S.  <Sr  S.,  J.  <fe  Co.,  and 
B.  claimed  the  cargo,  and  bonded  it  on  the  usual  stipulation  for  value,  and 
filed  a  joint  answer,  averring  that  S.  <fe  S.  owned  the  cargo,  and  J.  <&  Co.  and  B. 
the  freight  money,  by  reason  of  the  advances  made  by  them,  and  that  any  lien 
for  the  libellants'  wages  could  only  be  enforced  against  the  amount  dne  to  A. 
after  deducting  the  advances.  A.  also  filed  a  petition,  as  co  libellant,  to  recover 
advances  made  by  him  for  navigating  the  boat. 

Heldf  That  although  the  proper  course  of  practice  had  not  been  pursued  in  the 
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I,  jet  M  DO  otjf^ni  jO  h^  bcea  ukes,  the  Covit  voold  di^raae  of  the  ques- 
tions nlsed,  except  that  of  j'^ru  .ictijti.  vLlrh  voiJi  be  held  for  fiirther  ugo- 


Th«l  the  bill  of  Udmg  B^^ned  bj  6.  mast  be  held  to  be  the  eontract  under  which 

the  carzo  ««•  carried,  and  that  the  lien  of  the  crtw  em.  the  freightrmaneT  for 

their  va^^es  would  not  be  affected  bj  the  aasumptiaQ  bj  R  of  the  character  of 

mailer,  with  the  aMent  of  A. 
That  the  adrance  by  6.  to  A.  waa  not  as  adraiice  paTmcnt  of  freight,  nor  was  the 

adrance  br  J.  A  Co.  to  him. 
That  the  pledge  of  the  frei^t  to  J.  A  Ca  bj  A.  eoold  not  di^^^  the  lien  with 

which  the  law  chargea  freight  mooej  for  the  wages  of  the  crew. 
That  the  Act  of  Congreas  of  Jalj  2i\  1M6  (9  S£4iL  28).  did  not  exempt  freight 

mcney  of  a  canal-boat  from  being  arrested  in  a  suit  for  wages. 
That  A.  coald  not  claim  a  priority  to  J.  ^  Co.  either  for  his  wages  or  for  adraaces 

made  by  him. 

Bekedict,  J.  The  question  of  jurisdiction  whieb  this 
case  presents  will  be  reserved,  to  be  decided  when  the 
same  shall  have  been  folly  argaed  by  counsel,  with  refer- 
ence to  the  effect  of  the  recent  decisions  of  the  Supreme 
Court,  and  the  other  questions  of  the  case  will  be  now 
disposed  of,  upon  the  assumption  that  the  case  is  within 
the  jurisdiction  of  the  admiralty.  Before  considering 
these  questions,  I  notice  a  peculiarity  in  the  mode  of 
procedure  adopted.  The  action  is  brought  to  enforce  a 
lien  for  wages  upon  the  freight  money  due  the  boat 
"Monadnock"  for  the  transportation  of  a  cargo  of  lum- 
ber. Upon  the  filing- of  the  libel,  process  was  issued  re- 
quiring the  marshal  to  arrest  the  lumber  described  in  the 
libel.  The  lumber  was  accordingly  seized,  and  was  sub- 
sequently discharged  from  custody  upon  the  usual  stipu- 
lation for  value  given  by  the  claimants. 

The  claim  filed  was  a  joint  claim,  made  by  the  firm  of 
Steinway  &  Sons,  the  firm  of  Geo.  Jennison  &  Co.,  and 
B.  F.  Bruce ;  and  these  claimants  filed  a  joint  answer, 
which  sets  forth  that  Steinway  &  Sons  are  the  owners 
and  consignees  of  the  lumber,  and  that  it  is  subject  to 
the  payment  of  freight,  according  to  a  bill  of  lading  an- 
nexed ;  that  B.  F.  Bruce  and  Oeo.  Jennison  &  Co.  are 
the  owners  of  the  freight  money,  by  reason  of  advances 
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made  by  them  on,  and  in  payment  of,  said  freight,  in 
advance,  at  Buffalo  and  in  transit,  which  advances,  and 
the  mode  of  making  the  same,  are  particularly  described. 
Th6  answer  then  denies  any  knowledge  respecting  the 
earning  of  the  wages  set  forth  in  the  libel,  and  avers 
that,  if  the  Oourt  has  jurisdiction  to  enforce  the  claims 
of  the  libellants  against  the  freight,  it  can  rightfully  do 
BO  only  to  the  amount  which  shall  appear  to  be  due  the 
master  or  owner  of  the  boat,  after  deducting  the  ad- 
vances referred  to. 

The  master  and  owner  of  the  boat  do  not  interpose 
any  defence,  and  have  made  no  claim  to  the  freight 
monej^  and  the  case  has  been  heard  without  objection 
upon  the  pleadings  above  mentioned. 

Upon  this  method  of  procedure,  I  remark,  that  when 
cargo  is  arrested  in  respect  to  the  freight  due  for  its 
transportation,  the  ordinary  course  is  for  the  owner  of 
the  cargo  to  pay  into  the  registry  any  freight  acknowl- 
edged to  be  due,  and  thus  obtain  a  release  of  his  prop- 
erty from  the  custody  of  the  marshal,  and  a  discharge  of 
his  liability  for  the  freight  so  paid.  Freighters  cannot 
be  compelled  to  give  bail  for  the  value  of  a  cargo  seized 
only  in  respect  to  freight,  nor  forced  to  incur  a  liability 
for  the  cost  of  defending  a  suit  in  which  they  have  no 
interest ;  and  they  have  no  right,  under  ordinary  circum- 
stances, to  give  bail  for  freight  which  they  acknowledge 
to  be  due  (Coote^s  Ad.  Prac.  pp.  14,  24 ;  The  Lady  Durham, 
3  Bagg.  300 ;  The  Eiby  Grove,  2  W.  Bob.  59  ;  The  Victor, 
1  ImsK  p.  72). 

The  proper  course  here  would  have  been  for  Stein- 
way  &  Sons  to  have  paid  into  the  registry  the  freight 
which  they  admit  they  owe  upon  this  cargo,  and  thus 
retire  from  the  controversy ;  or  if  they  desire  first  to 
dispute  the  jurisdiction  of  the  Oourt,  they  could  do  so  by 
special  plea  to  the  jurisdiction,  and  apply  for  leave  to 
receive  the  cargo  upon  a  stipulation  to  hold  the  freight, 
subject  to  the  decision  of  the  Court  upon  such  plea. 
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As  to  the  other  claimants,  upon  the  payment  of  the 
fireight  into  the  registry,  they  shonld  hare  filed  their  re- 
spective claims,  showing  their  interest  therein,  and  set 
np  their  rights  by  answer. 

I  am  aware  that  there  are  cases  in  the  books  which 
allnde  to  a  different  procedure  from  the  one  indicated, 
bnt  I  have  thought  proper  to  state  what  I  conceive  to 
be  the  better  practice.  I  am  not  called  on  to  interfere 
with  the  mode  of  procedure  which  has  been  adopted,  be- 
cause no  objection  has  been  taken  to  it ;  and  the  case 
has  been  tried  upon  pleadings,  which  both  sides  have 
treated  as  properly  raising  the  iK>ints  which  have  been 
discussed  by  the  advocates. 

Upon  the  evidence  introduced  as  bearing  upon  the 
issues,  no  question  has  been  made  as  to  the  services  set 
forth  in  the  libel.  They  are  proved  to  have  been  ren- 
dered, as  alleged.  Nor  has  it  been  contended  that  a  lien 
for  such  services  does  not  attach  to  any  freight,  earned 
by  means  of  those  services,  which  remains  due  and  pay- 
able to  the  master.  But  it  is  contended  that  certain 
payments  of  money,  proved  to  have  been  made  to  the 
master  and  owner,  were  in  legal  effect  payments  of 
freight  in  advance,  and  that  the  balance  only  can  be 
held  subject  to  a  lien  for  the  wages  in  question.  The 
circumstances  attending  the  payments  are  as  follows : 

The  boat  being  at  Buffalo,  and  desiring  a  cargo,  B. 
F.  Bruce,  who  was  a  commission  merchant,  was  em- 
ployed by  the  master  and  owner  to  find  a  freight  for  her. 
Bruce,  acting  as  agent  for  the  boat,  negotiated  a  con- 
tract with  the  firm  of  Scater  &  Belton,  for  the  trans- 
portation to  New  York  of  a  cargo  of  lumber,  which  they 
had  sold  to  Steinway  &  Sons,  deliverable  in  New  York. 
That  contract  was  set  out  in  a  bill  of  lading,  which  bears 
date  August  9th,  and  which  provides  that  the  freight, 
when  earned,  is  to  be  paid  by  Steinway  &  Sons  to  George 
Jennison  &  Co.,  in  New  York.  This  bill  of  lading  un- 
truly described  Bruce  as  the  master  of  the  boat,  and  was* 
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signed  by  Brace  in  that  capacity,  instead  of  by  the  real 
master,  whose  name  was  Arthur,  under  the  supposition, 
doubtless,  that  the  shippers  thus  obtained  the  additional 
guaranty  of  Bruce  for  the  due  transportation  and  deliv- 
ery of  the  cargo.  Such  a  misstatement  of  fact,  in  a  bill 
of  lading,  is  said  to  be  usual  in  this  trade.  If  so,  it  is 
not  to  be  approved,  and  if  effectual  for  any  purpose, 
does  not  touch  the  rights  of  the  libellants  here.  The 
assumption  by  the  broker  of  the  character  of  master, 
with  the  knowledge  and  assent  of  the  master  and  owner 
of  the  boat,  did  not  change  the  liability  of  the  boat  for 
the  transportation  of  the  cargo,  or  the  liability  of  Stein- 
way  &  Sons  to  the  boat  for  the  freight,  as  provided  in 
the  bill  of  lading,  of  August  9th,  or  affect  the  lien  of  the 
libellants  upon  that  freight.  This  bill  of  lading  I  in- 
cline to  consider  as  the  contract  under  which  this  cargo 
was  transported,  and  according  to  which  alone  the  freight 
proceeded  against  is  payable. 

But  the  answer  sets  up,  and  the  evidence  shows  that 
there  was  another  bill  of  lading,  dated  the  day  after  the 
one  already  referred  to,  which  is  similar  to  the  first  one, 
except  that  it  describes  B.  F.  Bruce  as  the  agent  of  the 
shippers,  and  makes  no  allusion  to  Scater  &  Belton,  the 
real  shippers,  and  it  is  signed  by  Arthur,  the  master  of 
the  boat.  This  bill  of  lading  also  contains  the  following 
memorandum :  **  Advance  to  captain,  $656  47.  On  de- 
livery, Geo.  Jennison  &  Co.  will  pay  captain  balance  of 
freight,  holding  my  advance  subject  to  my  draft.  B.  P. 
Bruce."  If  this  bill  of  lading  can  be  considered  as  the 
contract  under  which  the  freight  in  question  was  earned 
by  the  boat,  still  it  can  have  no  effect  as  against  the 
crew  to  make  Bruce  the  shipper,  or  to  give  to  the  ad- 
vances made  by  him  the  legal  character  of  advances  of 
freight,  for  the  fact  remains  clearly  proven  by  the  evi- 
dence, that  Bruce  was  not  the  freighter  or  the  agent  of 
the  freighters,  and  made  no  advances  of  his  money  on 
the  security  of  the  freight  to  be  earned.    According  to 
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the  evidence,  Brace,  as  a  commission  merchant,  and  not 
otherwise,  advanced  9656  47,  including  his  commissions, 
and  for  his  security  the  whole  freight  money  was  made 
payable  to  his  correspondent,  Geo.  Jennison  &  Co.,  in 
New  York,  on  whom  he  drew  for  that  amount,  and  by 
whom  not  only  his  draft,  but  the  subsequent  draft  of  the 
master  for  $25,  was  paid  upon  the  security  of  the  pro- 
vision, which  was  in  both  bills  of  lading,  that  the  freight 
was  to  be  collected  by  them  alone.  Jennison  &  Co. 
have  no  more  advanced  freight  than  Bruce,  for  they 
have  never  owed  the  freight,  but  expect  to  collect  it  of 
Steinway  &  Sons,  the  freighters,  under  the  authority 
given  by  the  bill  of  lading,  and  when  collected  to  repay 
their  advances  out  of  it,  and  account  to  the  master  for 
the  balance. 

Under  this  view  of  the  case,  it  is  obvious  that  the 
question  here  is  simply  one  of  priority  between  Geo. 
Jennison  &  Co.,  and  the  crew  ;  and  the  answer  is  clear. 
The  pledge  of  the  freight  to  Geo.  Jennison  &  Co.  may 
be  entirely  valid,  so  far  as  it  was  possible  for  the  master 
and  owner  of  the  boat  to  pledge  the  freight ;  but  the 
law  charges  freight  money  with  a  lien  for  the  wages  of 
the  crew,  which  the  master  or  owner  cannot  displace  by 
any  pledge  made  to  ^secure  advances  to  him.  Freight, 
from  the  inception  of  the  voyage,  is  charged  with  a 
hypothecatory  interest  in  favor  of  the  crew  for  their 
wages,  and  all  assignments  by  the  master  or  owners  are 
subject  thereto. 

I  should  here  remark,  that  I  do  not  intend  to  say 
whether  or  not,  in  a  navigation  so  peculiar  as  this,  there 
may  not  be  expenses,  such  as  canal  tolls  for  instance, 
which,  from  their  nature,  and  the  circumstances  of  the 
case,  should  be  held  to  be  a  charge  upon  the  freight  in 
preference  to  the  wages  of  the  crew. 

If  navigation  of  this  description  is  to  come  within 
the  jurisdiction  of  the  admiralty,  the  principles  of  the 
law  administered  by  Courts  of  admiralty,  will  be  found 
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to  be  sufScient  to  protect  that  navigation,  and  enable  it 
to  be  conducted  as  its  exigences  and  the  interest  of 
commerce  shall  require.  Here  no  difficulty  arises  from 
the  fact,  that  part  of  the  sums  advanced  was  applied  to 
pay  expenses  peculiar  to  this  navigation,  inasmuch  as 
the  freight  is  sufficient  to  pay  the  wages  of  the  crew 
after  deducting  those  expenses. 

The  proposition  of  the  answer  therefore,  that  th(3 
demands  of  the  libellants  can  be  enforced  only  to  the 
extent  of  the  balance  of  freight,  after  deducting  the 
amount  of  the  advances  made  in  Buffalo,  is  held  unten- 
able ;  and  the  libellants  if  they  are  entitled  to  maintain 
the  action  at  all  in  this  Court,  must  be  held  entitled  to 
be  paid  out  of  the  freight,  in  preference  to  the  claimants. 

A  second  ground  of  defence,  urged  in  behalf  of  the 
claimants,  is  that  this  freight  is  not  liable  to  be  proceeded 
against  for  wages,  because  exempted  by  the  Act  of 
Congress,  of  July  20th,  1846  (9  Statutes  at  Large^  p.  38). 
The  statute  referred  to  is  not  set  up  in  the.  answer  as  a 
bar  to  the  action,  nor  alluded  to  therein ;  but  its  con- 
struction and  effect  having  been  argued  by  the  advocates, 
I  treat  it  as  having  been  pleaded.  This  statute,  if  it 
could  be  construed  so  as  to  exempt  canal-boats  from 
seizure  while  being  navigated,  either  during  a  voyage 
or  during  the  season  of  navigation  on  the  canals,  would 
have  no  other  than  a  beneficial  effect.  But  treated  as 
affording  unlimited  exemption  to  the  boats  described, 
its  effect  would  be  to  cast  adrift  in  the  port  of  New  York, 
at  the  close  of  navigation  in  each  year,  a  very  consider- 
able number  of  needy  men,  defrauded  of  their  wages 
for  a  longer  or  shorter  period,  by  the  irresponsible 
masters,  who  leave  their  boats  here  for  the  winter,  and 
depart  for  their  homes  without  paying  the  crew.  The 
men  thus  oppressed,  are  of  a  class  as  much  in  need  of 
the  protection  of  a  Court  of  admiralty,  as  those  seamen 
who  follow  the  high  seas ;  and  I  doubt  not,  that  if  the 
Act  could  be  so  construed  m  to  afford  opportunity  to 
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apply  the  rules  of  the  maritime  law,  in  respect  to  the  liens 
for  wages,  to  boats  of  this  class,  much  injustice  would 
be  prevented,  and  that  an  improvement  in  the  character 
and  responsibility  of  those  who  command  these  boats 
wonld  follow,  to  the  advantage  of  commerce  and  the 
State.  I  do  not  intend  however  to  intimate  at  this  time 
any  opinion,  as  to  the  effect  to  be  given  to  the  statate 
in  question,  upon  proceedings  against  the  boats  them- 
selves, inasmuch  as  the  present  case  relates  solely  to 
freight.  If  the  Act  does  not  cover  the  freight,  it  is  not 
material  to  this  controversy,  except  in  so  far  as  it  admits 
that  navigation  of  this  character  is  within  the  jurisdiction 
of  the  admiralty.  In  my  opinion,  the  Act  in  question 
does  not  include  the  freight  within  its  exemption.  The 
provision  at  the  close  of  the  first  section,  which  is  relied 
on,  is  of  a  character  to  warrant  a  Court  of  admiralty, 
in  refusing  to  extend  it  beyond  the  import  of  the  words 
used ;  and  there  is  no  word  in  the  Act  which  covers 
freight  money. 

It  is  contended,  that  freight  is  appurtenant  to  the 
vessel,  and  therefore  necessarily  included  with  the 
vessel.  But  although  freight  money  has  been  said  to  be 
appurtenant  to  the  vessel,  it  is  not  an  appurtenance  in 
such  sense  that  it  always  follows  the  condition  of  the 
vessel,  or  is  always  included  when  the  vessel  is  named. 
Freight  money  is  often  proceeded  against,  when  the 
vessel  is  not  touched.  It  may  be  proceeded  against 
when  the  vessel  is  lost.  It  is  in  some  cases,  as  in  that 
of  masters'  Tvages,  subject  to  liens  from  which  the  vessel 
is  exempt.  It  is  the  well  known  and  natural  fund  for 
the  payment  of  wages,  and  should  not  be  held  to  be 
exempted  from  the  charge  by  any  other  than  an  express 
provision  of  law.  To  limit  the  effect  of  the  statute  to 
the  boats  described  in  it,  does  not  interfere  with  the 
accomplishment  of  the  object  of  the  provision  in  ques- 
tion, which  relates  to  the  remedy,  and  was  intended  to 
prevent  the  use  of  the  summary  process  of  the  admiralty 
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to  stop,  in  the  canal,  boats  there  being  drawn  by  horses. 
At  least  it  is  confined  by  its  terms  to  boats  so  navigated, 
and  the  difficulties  of  navigation  resulting  from  seizures 
of  that  class  of  boats  would  seem  to  be  the  evil,  which 
the  provisions  in  the  statute  sought  to  obviate. 

My  conclusion,  therefore  upon  this  branch  of  the 
case  is,  that  the  Act  of  July,  1846,  has  no  effect  to 
exempt  the  freight  in  question  from  being  proceeded 
against,  in  this  action  for  the  wages  of  the  crew. 

There  is  besides  the  claim  of  the  crew  for  their  wages, 
a  claim  of  the  master,  who  has  filed  his  petition  to  be 
made  co-libellant,  and  who  seeks  to  enforce  a  lien  against 
this  freight,  for  a  balance  due  him  for  advances  made 
by  him  towards  navigating  the  boat.  In  regard  to  this 
claim,  it  is  sufficient  to  say,  that  the  master,  by  the 
memorandum  upon  the  bill  of  lading  signed  by  him, 
acknowledged  the  receipt  of  $666  47,  upon  security  of 
the  freight ;  and  both  bills  of  lading  made  the  freight 
payable  to  Jennison  &  Oo.  to  render  the  security 
effectual,  with  authority  to  them  to  deduct  the  advances 
made.  He  also  afterwards  drew  from  Jennison  &  Oo. 
$25,  on  the  same  security.  As  against  a  claim,  secmred 
to  be  paid  out  of  this  fund,  by  the  assignment  of  the 
master  himself,  the  master  can  make  no  claim  to  prefer- 
ence, either  for  wages  due  him,  or  advances  made  by 
him. 

The  demand  of  the  master  will  therefore  be  dis- 
allowed. 

Having  thus  disposed  of  all  the  defences,  except  that 
based  on  the  want  of  jurisdiction,  I  direct  that  the 
cause  be  reargued  upon  that  point. 


For  libellants,  A.  Nash. 

For  respondents,  C.  Van  Santvoord, 
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THE  SHIP  JOHN  TUOKEE. 

Collision  at  Piers. — Ice. — Inevitable  Accident. — Harbor 

Regulation. 

• 

The  ship  J.  T.  was  hronght  in  between  two  piers  in  the  East  river,  in  order  to 
avoid  peril  from  ice,  which  was  then  running.  Those  in  charge  of  a  steamboat^ 
lying  in  the  slip,  warned  her  that  there  was  not  room  for  her  to  come  in  without 
doing  damage,  and,  after  she  came  in,  warned  her  that  there  was  danger  of  her 
being  carried  away  from  the  pier  when  the  tide  turned,  and  doing  injury. 
When  the  tide  turned,  a  calce  of  ice  struck  the  stem  of  the  ship,  which  pro- 
jected beyond  the  pier  at  which  she  lay,  and  carried  away  her  fastenings,  and 
her  jib-boom,  which  projected  between  the  pilot-house  and  the  smoke-stack  of 
the  steamboat,  carried  away  the  pilot-house : 

Tfeld,  That  the  case  was  not  one  of  inevitable  accident; 

That,  as  the  attention  of  those  in  charge  of  the  ship  had  been  called  to  the  position 
of  the  ship  and  the  probable  danger,  it  was  her  duty  to  have  guarded  against  it; 

That  the  fact  that  the  steamboat  was  lying  head  out,  while  there  was  a  rale  of  the 
harbor  masters  that  vessels  should  lie  head  in,  furnished  no  defence  to  the  ship. 

Blatohfobd,  J.  The  libel  in  this  case  alleges,  tljat^ 
on  the  night  of  the  11th  and  12th  of  February,  1871,  the 
steamboat  Sylvan  Glen,  owned  by  the  libellants^  was 
lying  at  the  lower  side  of  pier  24,  East  river,  that  being 
her  regular  pier  of  landing  on  the  East  river,  properly 
and  securely  made  fast  for  the  night,  with  her  stem  as 
far  in  the  slip  as  she  could  get,  with  her  fan-tail  close 
against  the  vessel  lying  at  her  stern,  and  with  her  bow 
heading  out  of  the  slip,  though  a  long  distance  inside  of 
the  end  of  pier  24 ;  that,  while  she  was  lying  in  that 
position,  the  ship  John  Tucker  was  towed  to  the  slip  for 
the  purpose  of  coming  in  between  piers  23  and  24,  to  be 
made  fast  in  the  slip ;  that,  when  her  purpose  was  ob- 
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served  by  those  in  charge  of  the  Sylvan  Glen,  she  was 
hailed  by  them,  and  informed  that  there  was  not  room 
for  her  in  the  slip,  and  that,  if  she  came  there  and  made 
fast,  there  was  danger  of  her  doing  damage  to  the  ves- 
sels already  moored  therein ;  that,  notwithstanding  such 
remonstrances,  the  John  Tucker  was  brought  into  the 
slip,  with  her  bow  heading  in,  and  made  fast  outside  of 
two  vessels  lying  at  the  upper  side  of  pier  23,  she  being 
the  third  vessel  from  the  pier;  that,  when  the  John 
Tucker  had  been  made  fast,  her  stem  projected  out  into 
the  river  some  thirty  feet  beyond  the  end  of  pier  24 ; 
that,  at  the  time  she  came  into  the  slip,  a  large  quantity 
of  ice  was  moving  with  the  tide  up  and  down  the  river, 
so  that  it  was  extremely  dangerous  for  a  vessel  to  lie 
with  her  stern  projecting  beyond  the  end  of  the  pier, 
and  her  master  was  informed  that,  when  the  ebb  tide 
made,  the  ship  would  be  caught  by  the  ice,  and  would  do 
the  steamboat  serious  injury ;  that,  at  about  half  past 
four  o'clock  on  the  morning  of  the  12th  of  February,  and 
at  the  strength  of  the  ebb  tide,  a  large  quantity  of  the 
flo&ting  ice  in  the  river  caught  the  stern  of  the  ship, 
which  was  projecting  out  into  the  river  beyond  the  end 
of  pier  24,  and  slewed  her  stem  around,  and  broke  her 
fastenings,  and  brought  her  bow  around  violently  against 
the  steamboat,  so  that  the  flying  jib-boom  of  the  ship 
swept  over  the  steamboat,  carrying  away  her  pilot- 
house, and  doing  other  damage  to  her ;  that  such  dam- 
age resulted  from  the  want  of  care  and  negligence  of 
those  in  charge  of  the  ship,  in  coming  into  a  slip  already 
crowded  with  vessels,  and  where  there  was  no  room  for 
her,  against  the  remonstrances  of  those  on  board  of  the 
steamboat,  and  when  she  could  have  gone  to  some  other 
pier  in  the  port,  where  there  were  many  that  she  could 
moor  at  in  perfect  safety,  and  in  lying  in  the  slip  with 
her  stern  projecting  out  into  the  river  beyond  the  end  of 
pier  24,  exposed  to  the  full  sweep  of  the  tide  and  the  ice, 
and  in  not  being  made  fast  securely  and  properly ;  and 
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that  such  damage  was  not  caused  by  any  fault  or  negli- 
gence of  those  on  board  of,  and  in  charge  of,  the  steam- 
boat, she  being  entirely  helpless  in  the  slip,  and  unable 
to  move. 

The  answer  denies  that  the  steamboat  was  lying  with 
her  stern  as  far  in  the  slip  as  she  could  get,  and  that  her 
fan-tail  was  close  against  the  vessel  lying  at  her  stem, 
and  that  it  was  dangerous  for  a  vessel  to  lie  in  the  iK>si- 
tion  in  which  the  ship  was  made  fast.  It  alleges,  that, 
when  the  ship  was  made  fast,  her  stem  did  not  project 
over  ten  feet  beyond  the  end  of  pier  24 ;  that,  about  half- 
past  three  o'clock  on  the  morning  of  the  12tihi  of  Febru- 
ary, a  large  cake  of  floating  ice  in  the  river  struck  the 
ship  on  her  quarter,  and  caused  her  to  haul  the  bitts  or 
break  the  bitts  out  of  the  chock  of  the  ship  next  to  her 
to  which  she  was  fastened,  and  swing  suddenly  around, 
so  that  her  flying  jib-boom  came  in  contact  with  the 
steamboat,  carrying  away  her  pUot-house ;  that  the  ship 
was  engaged  for  upwards  of  two  hours,  on  the  night  of 
the  11th,  in  searching  for  a  proper  berth,  although  the 
large  quantity  of  floating  ice  in  the  river  rendered  it 
difficult  and  dangerous  so  to  do;  that  the  rapidly  in- 
creasing quantity  of  ice  in  the  river  made  it  impossible 
longer  to  continue  such  search ;  that  no  other  berth  was 
found  where  the  ship  could  be  moored  for  the  night ; 
that  the  steamboat  could  easily  have  been  hauled  much 
further  into  the  slip,  so  as  to  enable  the  ship  to  haul  fur- 
ther in,  and  wholly  away  from  the  force  of  the  tide  and 
the  ice  floating  in  the  river  at  the  time,  and  so  that  the 
steamboat  would  be  out  of  reach  of,  or  danger  from,  the 
ship ;  that  the  persons  on  board  of,  and  in  charge  of,  the 
ship,  requested  those  on  board  of,  and  in  charge  of,  the 
steamboat,  to  have  the  steamboat  hauled  further  into 
the  slip,  and  offered  to  assist  them  in  so  doing ;  that 
those  in  charge  of  the  steamboat  refused  so  to  do,  or  to 
allow  those  in  charge  of  the  ship  to  assist  them  in  so 
doing;  and  that  the  collision  was  caused  by  the  fault 
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and  negligence  of  those  on  board  of,  and  in  charge  of, 
the  steamboat,  in  lying  in  the  slip  so  as  to  block  up  the 
same,  and  prevent  the  ship  from  wholly  coming  into  the 
slip,  and  in  not  hauling  out  of  the  reach  of  the  ship 
when  requested  so  to  do,  by  those  on  board  of,  and  in 
charge  of,  the  ship. 

On  the  issues  raised  by  the  libel  and  the  answer,  the 
-case  is,  on  the  proofs,  wholly  with  the  libellants.  The 
«hip  came  into  the  slip  and  was  moored  while  the  tide 
was  running  flood.  Everything  was  safe  while  the  tide 
continued  to  run  flood.  But  pier  24  did  not  project  into 
the  river  as  far  as  pier  23,  and  the  stem  of  the  ship, 
which  did  not  project  substantially  beyond  the  end  of 
pier  23,  and  was  thus  protected  by  it  from  the  running 
of  the  flood  tide,  did  project  so  far  beyond  the  end  of 
pier  24,  that,  when  the  tide  changed  and  ran  ebb,  the 
floating  ice  was  borne  by  such  ebb  tide  against  the  star- 
board quarter  of  the  ship  with  such  force  as  to  throw  her 
stem  towards  pier  23,  and  break  away  her  fastenings, 
and  throw  her  bow  towards  the  steamboat,  and  do  the 
mischief  that  was  done.  This  probable  condition  of 
things  was  called  to  the  attention  of  those  on  board  of 
the  ship,  while  they  were  mooring  her,  by  those  on  board 
of  the  steamboat,  but,  notwithstanding  that,  she  was 
moored  so  as  to  have  her  jib-boom  project  some  feet 
over  the  deck  of  the  steamboat,  and  run  between  the 
smoke-stack  of  the  steamboat  and  her  pilot-house. 

The  only  defence  set  up  in  the  answer,  namely,  that 
the  steamboat  could  have  moved  further  into  the  slip 
and  refused  to  do  so,  fails.  The  weight  of  the  evidence 
is,  that  the  steamboat  had  backed  as  far  into  the  slip  as 
she  could,  not  only  with  reference  to  her  proximity  to 
other  vessels  in  her  rear,  but  with  reference  to  the 
packed  condition  of  the. ice  in  her  rear,  and  to  safety  to 
her  rudder.  She  had  made,  before  the  ship  came  there, 
a  vigorous  effort,  by  the  aid  of  steam,  to  back  into  the 
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slip  as  far  as  possible,  and  had  backed  in  to  the  extent  of 
her  power. 

On  the  trial,  the  case  was  sought  by  the  claimants  to 
be  put  on  the  inbound  of  inevitable  accident,  arising  oat 
of  the  perils  of  navigation — a  view  not  suggested  in  the 
answer.  But  the  circumstances  do  not  bring  it  within 
the  category  of  a  case  of  inevitable  accident  (Union 
Steamship  Oo.  v.  N.  Y*  &  Ya.  Steamship  Oo.,  24  How* 
307 ;  The  Morning  Light,  2  Wallace^  550 ;  The  Louisiana, 
3  Id.  164 ;  Yantine  v.  The  Lake,  2  WaOace,  Jr.,  52 ;  The 
Moxey,  1  AhhoU's  Adm.  Bep.  73 ;  The  Brooklyn,  4  BUUchf. 
C.  0.  JE.  365 ;  The  Baltic,  2  Benedict,  452).  The  move- 
ment of  the  ice,  with  the  ebb  tide,  which  was  the  cauBO 
of  the  damage,  was  not  a  thing  that  arose  suddenly  and 
unexpectedly,  but  was  to  be  anticipated  and  guarded 
against  by  the  ship,  even  if  her  attention  had  not  been 
specially  called  to  it  by  the  steamboat.  It  was  not  a  via 
major,  in  the  sense  of  the  rule.  The  ship  was  bound  to 
secure  herself  so  that  her  fastenings  would  not  be  broken 
or  torn  away,  when  the  tide  should  change. 

As  to  the  point,  not  raised  in  the  answer,  but  urged 
on  the  trial,  that  the  steamboat  was  in  fault  in  lying 
with  her  head  towards  the  outer  end  of  the  pier,  and  in 
not  lying  with  her  head  towards  the  inner  end  of  the 
pier,  in  violation  of  Bule  7  of  the  Bules  and  Begulations 
of  the  Board  of  Harbor  Masters  of  the  Port  of  New 
York,  of  May  3d,  1870,  which  requires  all  vessels  lying 
at  the  wharves  or  piers,  or  in  the  basins  or  slips,  to  lie, 
unless  otherwise  directed,  with  their  heads  up  the  docks, 
I  do  not  think  it  can  avail  the  claimant.   The  view  urged 
is,  that,  if  the  steamboat  had  been  lying  with  her  stem 
towards  the  outer  end  of  the  pier,  the  jib-boom  of  the 
ship  would  have  projected  over  the  hurricane  deck  of  the 
steamboat,  into  an  unobstructed  space,  and  would  not 
have  hit  the  pilot-house.    In  addition  to  the  considera- 
tions growing  out  of  the  ruling  in  the  case  of  The  Bus- 
sia  (3  Benedict,  471),  that  it  is  shown  by  the  evidence 
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that  it  was  customary  for  the  steamboat  to  lie  with  her 
head  towards  the  outer  end  of  the  pier,  that  she  was  in 
her  proper  berth,  that  her  lying  as  she  did  was  not  for- 
bidden by  any  State  law  or  city  ordinance,  that  it  is  not 
shown  that  those  in  charge  of  her  had  been  notified  of 
the  regulation  in  question,  or  directed  by  the  harbor 
masters  not  to  lie  as  she  did,  that  it  is  not  shown  that  it 
was  unsafe  or  improper,  as  respected  the  navigation  or 
movements  of  other  vessels  for  her  to  lie  as  she  did  at 
the  time,  and  that,  under  the  terms  of  Bule  7,  it  is 
proper  to  presume  that  she  had  been  allowed,  and  thus, 
in  substftnce,  directed,  by  the  harbor  masters,  to  lie  with 
her  head  down  the  dock — in  addition  to  these  considera- 
tions, I  think  that  the  ship,  by  mooring  herself  as  she 
did,  with  the  steamboat  lying  as  she  did,  made  herself 
responsible  for  all  damage  which  should  come  to  the 
steamboat  in  her  then  actual  predicament,  arising  from 
any  fault  on  the  part  of  the  ship,  and  cannot  impute  it 
as  a  fault  to  the  steamboat,  that  the  steamboat  was,  in 
fact,  in  such  predicament. 

The  ship  was  in  fault,  and,  such  fault  not  being  ex- 
cused, and  no  fault  being  shown  on  the  part  of  the 
steamboat,  there  must  be  a  decree  for  the  libellants, 
with  costs,  with  a  reference  to  a  commissioner  to  ascer- 
tain the  damages  sustained  by  the  libellants. 


Benedict  <Ss  Benedict^  for  the  libellants. 
AhhoU  Brothers^  for  the  claimants. 
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Collision. — Vbssel  at  Anchor. — Inkvitablk  Accident. 

A  brig,  a  schooner  and  a  bark,  lay  at  a  wharf  at  GaWeston,  Texas.  A  heayy 
storm  arose,  which  broke  the  brig  loose  from  the  wharf,  but  she  was  brooght 
np  by  her  anchors  aboat  76  or*  100  yards  from  the  schooner.  Not  long  after, 
the  bark  was  driyen  against  the  schooner,  injuring  her,  so  that  there  was 
danger  of  her  sinking  at  the  wharf.  The  master  of  the  schooner,  thereupon, 
in  order  to  save  her,  cut  her  adrift,  but,  before  her  anchors  could  be  let  go, 
she  was  driyen  upon  the  brig,  in  spite  of  all  efforts  to  the  contrary.  The 
owners  of  the  brig  filed  a  libel  against  the  owners  of  the  schooner,  to  recoyer 
for  the  damage : 

Held,  That,  inasmuch  as  the  act  of  the  master,  in  cutting  loose  from  the  wharf, 
was  a  yoluntary  one,  the  collision  was  not  an  inevitable  accident ; 

That  the  schooner  wss  Uable  for  the  collision.* 

Blatchford,  J.    The  libellants,  owners  of  the  brig 
Isola,  file  theur  libel  against  the  respondents,  owners  of 

*  This  decisioa  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  Auguat,  1873. 
In  its  opinion,  the  Court  (Woodruff,  J.),  said:  "I  think  the  conclusion  of  the 
District  Court  in  this  case  wss  correct.  Iq  a  yoluntary  endeavor  to  deliver  the 
appellants^  vessel  and  cargo  from  great  peril  of  loss,  the  master  cut  her  loose,  in 
circumstances  involving  great  risk  of  collision  with  the  respondents'  vessel,  and, 
after  she  was  cut  loose,  he  omitted  to  cast  her  anchors,  or  >  put  up  a  sail,  or,  in 
fact,  do  anything  to  arrest  her,  and  for  the  like  reason,  namely,  that  taking  such 
measures  might  prevent  his  delivering  the  vessel  and  cargo  from  the  peril  he  was 
seeking  to  avoid.  His  acts  and  omissions  in  this  respect  were  at  the  risk  of  lus 
own  vessel  and  her  owners,  and  they  are  responsible.  The  master  had  no  more 
legal  right  to  do  acts  or  omit  precautions,  which  acts  and  omissions  directly 
tended  to  injury  to  another,  in  order  to  saye  property  to  its  owners,  than  he  would 
have  in  order  to  earn  property  for  them.  On  the  question,  whether  the  grounding 
of  the  libellants'  vessel  and  the  resulting  damage  were  caused  by  the  collision,  the 
testimony  is  conflicting.  But  I  find  no  sufficient  reason  for  reversing  the  con- 
clusion of  the  commissioner  and  of  the  District  Judge.  The  decree  must  be 
affirmed,  with  oosts." 
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the  schooner  Anse  E.  Glover,  to  recover  for  the  damages 
sustained  by  the  libellants  through  a  collision,  which 
took  place  between  the  brig  and  the  schooner,  in  the 
harbor  of  Galveston,  Texas,  on  the  3d  of  October,  1867. 
On  the  morning  of  that  day,  the  brig  and  the  schooner 
were  both  of  them  lying,  heading  to  the  westward,  with 
their  port  sides  against  the  outer  end  of  a  wharf  which 
was  in  the  shape  of  the  capital  letter  T.  The  brig  lay 
farther  to  the  westward  than  the  schooner  did,  and  was 
in  ballast,  ready  for  sea.  The  schooner  lay  with  her 
bow  towards,  and  near  to  the  stem  of,  the  brig,  and  was 
loaded  with  cargo,  having  just  arrived  from  sea,  and  not 
yet  discharged.  Astern  of  the  schooner  lay  a  barque, 
with  her  starboard  side  to  the  wharf,  and  her  stem  to  the 
stem  of  the  schooner.  These  three  vessels  were,  all  of 
them,  made  fast  by  lines  to  spiles  on  the  wharf.  A  violent 
wind  arose,  blowing  quartering  on  the  wharf,  from  abaft 
the  beam  on  the  starboard  sides  of  the  brig  and  the 
schooner.  As  the  wind  increased,  the  brig  broke  loose 
from  her  moorings,  tearing  out  the  spiles  to  which  she 
was  fastened,  and  was  driven  along  the  face  of  the 
wharf,  until  she  cleared  the  end  of  it,  when  an  anchor 
from  her  bow  caused  her  stern  to  swing  around  by 
the  west,  until  she  was  brought  by  the  anchor  head 
to  the  wind,  when  a  second  anchor  was  put  out,  which 
brought  her  up,  so  that  she  rode  safely  at  anchor,  at  a 
distance  of  from  75  to  100  yards  from  the  schooner. 
Not  long  afterwards,  the  stern  of  the  barque  was  driven 
by  the  wind  against  the  stem  of  the  schooner,  and  broke 
in  the  stem  of  the  schooner,  so  that  the  sea  entered, 
and  there  was  danger  that  the  schooner  would  sink, 
with  her  cargo,  at  the  wharf.  In  this  emergency,  as 
stated  in  the  answer,  the  master  of  the  schooner, 
^*  acting  for  the  benefit  of  all  concerned,  for  the  purpose, 
and  with  the  motive  and  intention,  of  saving  her,  and 
her  cargo,  from  total  loss,  cut  her  loose  from  her  moor- 
ings, but,  before  her  anchors  could  be  let  go,  and  she 
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could  be  thereby  brought  up,  she  was,  notwithstanding 
every  effort  which  it  was  possible  to  make  to  the  contrary, 
driven  upon  the  brig."  The  answer  sets  up  that  it  was 
impossible,  under  the  circumstances,  to  prevent  the 
collision ;  that  such  collision,  so  far  as  respected  tiie 
sc|)ooner,  arose  from  an  inevitable  accident,  by  reason 
whereof  each  vessel  should  sustain  her  own  loss ;  and 
that  there  was  no  fault  on  the  part  of  the  schooner. 
The  brig  was  greatly  damaged  by  the  collision,  and  the 
schooner,  after  remaining  for  some  time  in  contact  with, 
and  entangled  with,  the  brig,  was  cleared,  and  then 
drifted  still  further,  until  she  grounded  in  shoal  water. 

The  contention  on  the  part  of  the  respondents  is, 
that,  inasmuch  as  the  schooner  was  in  a  proper  place 
when  she  was  cut  loose,  and  was  sufficiently  secured  to 
the  wharf,  and  it  was  proper,  for  her  safety,  and  that  of 
her  cargo,  to  cut  her  loose,  after  she  had  been  injured 
by  the  barque,  so  that  she  might  be  driven  by  the  wind, 
and  drift  ashore  in  shoaler  water,  the  case  is  one  of 
inevitable  accident,  or  vis  majors  unless  there  was  some 
fault  or  negligence  on  the  part  of  those  in  charge  of  her, 
in  managing  her  after  she  was  cut  loose,  whereby  she 
collided  with  the  brig.  I  cannot  assent  to  this  view  of 
the  law,  as  to  inevitable  accident.  The  act  of  the 
schooner,  in  being  adrift,  was,  on  the  pleadings  and 
proofs,  a  voluntary  act  on  her  part.  It  was  wilful  and 
deliberate.  It  was  done  to  save  herself  from  a  greater 
peril,  by  endeavoring  to  incur  a  less  one.  It  is  estab* 
Ushed  by  the  proofs,  that,  if  she  had  not  cast  herself 
loose,  she  would  have  remained  where  she  was,  only, 
perhaps,  sinking,  and  would  not  have  collided  with  the 
brig.  A  collision  would  have  been  impossible  if  she  had 
not  cut  herself  loose,  as  a  matter  of  voluntary  choice. 
How,  then,  can  it  be  properly  said,  that  the  collision 
was  an  accident,  which  could  not  have  been  avoided, 
when  it  clearly  appears  that  it  would  have  been  avoided, 
if  the  schooner  had  not  thus  voluntarily  chosen  to  cut 
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herself  loose  ?  It  may  be  that,  after  she  was  cut  loose, 
all  proper  skill  and  caution  on  her  part  were  observed. 
But  that  is  not  the  proper  test.  In  cutting  herself  loose, 
she  took  the  risk  of  hitting  the  brig,  and  must  bear  the 
consequences  of  having  hit  her.  The  brig  ought  not  to 
be  held  liable  to  bear  the  risk  of  the  voluntary  act  of 
the  schooner,  adopted  for  the  benefit  of  the  schooner, 
and  having  bo  connection  with  the  question  of  any 
benefit  to  the  brig. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
and  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  them,  by  means  of  the  collision  in 
question. 


JP.  jB.  Sherman^  for  the  libellants. 
E.  H.  Owefhj  for  the  respondents. 
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Collision. — Salvage. — Towinoa  Vessel  on  Fire  aoainbt  Vessel 

AT  Anchor. — Inevitable  Accident. 

A  ferry-boat,  lying  at  a  dock,  caagbt  fire  at  night  A  tug  went  to  her  assistance, 
and,  after  having  in  vain  attempted  to  pat  oat  the  fire,  she,  at  the  reqaest  of 
those  in  charge  of  the  ferry-boat,  who  feared  the  spread  of  the  fire,  towed  the 
ferry-boat  oat  into  the  stream  by  a  hempen  hawser,  for  the  purpose  of  taking 
her  to  where  she  coald  be  beached.  The  hawser  horned  off  twice,  the  ferry- 
boat drifting  each  time.  The  second  time,  before  the  tog  could  prevent  it^  she 
drifted  agunst  the  bows  of  a  schooner,  and  set  her  on  fire.  The  tog,  fastening 
to  the  ferry-boat  again,  pulled  her  away,  and  towed  her  till  she  sank,  and  then 
retomed  to  the  schooner  and  rendered  her  assistance  in  patting  oat  the  fire  on 
d)oard  of  her.    The  schooner  was  lying  at  anchor  in  a  usual  place,  having  no 
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anohor  watch  on  deck,  and  it  appeared  that  it  was  not  nsoal  to  keep  an 
wateb  npon  reiiels  lo  anchored,  except  in  oases  of  fog  or  storm.  The  owners  of 
the  tog  olaimed  to  recover  salyage  from  the  schooner,  and  the  owners  of  the 
schooner  olaimed  to  recorer  damages  from  the  tag  for  the  aettiiig  of  the 
schooner  on  fire : 

Md,  That,  the  schooner  being  at  anchor  In  a  proper  place,  the  hnrden  of  proof 
was  on  the  tug  to  prore  that  she  was  not  in  fault  in  towing  the  ferry-boat 
against  the  schooner,  and  none  the  less  so,  becanse  the  ferry-boat  was  on  fire ; 

That  the  action  of  the  tag,  in  towing  the  ferry-boat  away  from  the  dock,  was  not 
within  the  mle  which  authorises  one,  in  case  of  necessity,  to  destxoy  asothei's 
property,  in  order  to  prevent  the  spread  of  a  fire ; 

That  the  towing  of  the  ferry-boat  out  by  a  hempen  hawser,  which  was  likely  to 
bum  off  and  let  her  drift,  was  an  act  of  negligence  on  the  part  of  the  tag ; 

That  the  drifting  of  the  ferry-boat  against  the  schooner  was  not  an  ineYttable 
accident,  but  was  the  result  of  negligence  on  the  part  of  the  tug,  and  the  latter, 
therefore,  was  not  entitled  to  recover  salvage  ; 

That  the  schooner  was  without  fault,  and  was  entitled  to  recover  her  damages.* 

*  This  decision  was  affirmed  by  the  Circuit  Court  on  appeal,  in  Au^nst^  1878. 
In  its  opinion,  the  Court  (Woodbotv,  J.),  said :  **  I  concur  in  the  conduaion  ci  the 
Dlitriot  Judge  in  these  cases,  and  for  substantially  the  same  reasons  aaaigned  in 
his  opinion.    Assuming  that  the  owners  of  the  ferry-boat  exercised  a  lawful  right 
to  remove  their  boat  from  the  slip  in  which  it  lay  (and,  no  doubt,  they  had  such 
right,  notwithstanding  she  was  on  fire,  and  whether  her  remaining  in  the  slip  did 
or  did  not  involve  danger  to  other  property),  whoever  attempted  her  renaoval  was 
bound  to  use  precautions  to  prevent  her  from  being  carried  by  wind  and  tide 
against  other  vessels  lying  at  anchor  in  the  harbor,  corresponding  to  the  danger 
and  consequences  of  such  a  result.    The  danger  was  extraordinary,  and  more 
than  usual  precautions  to  secure  and  retain  control  of  the  burning  mass  were, 
therefore,  required  by  ordinary  prudence.     Reasonable  care,  in  such  drcnm- 
stances,  is  not  to  be  determined  by  the  ordinary  usages  of  tugs  engaged  in  towing 
when  no  such  circumstances  of  peril  to  others  exist.    Proofe,  therefore,  of  the  cus- 
tomary practice  of  tugs  engaged  in  towing  vessels  in  and  about  the  harbor,  to  use 
hempen  hawsers  only,  does  not  furnish  a  satisfactory  test  of  the  caution  and  care, 
due  from  a  tug-boat  professedly  engaged  in  the  business  of  rescuing  vessels  from 
conditions  of  extraordinary  peril,  including  fire  on  board.    The  testimony  taken 
in  this  Court  does  not,  I  think,  exonerate  the  tug.    It  is  so  obvious  as  hardly  to 
require  proof,  that  a  chain  attached  to  the  burning  boat  would  have  prevented 
the  loss  of  control  over  her.    The  use  of  such  a  chain  is  not  proved  impracticable, 
and  it  is  equally  obvious,  I  think,  that  it  was  not  only  practicable  but  easy.    No 
heavy  anchor  chain,  extending  from  one  boat  to  the  other,  which  the  hands  of  the 
boat  could  not  manage,  was  required.    All  that  was  essential  was,  that  the  attach- 
ment to  the  burning  boat,  extending  a  few  feet  therefrom,  should  be  incombus- 
tible; for  the  rest,  a  rope  or  hempen  hawser  was  sufficient    The  parties  expected 
the  flames  to  spread  through  and  over  the  burning  boat.    It  was  this  expectation 
which  induced  the  attempt  to  remove  her  from  the  slip.    In  view  of  this,  it  was* 
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Blatohfohd,  J.  These  are  two  causes  heard  to* 
gether.  The  libel  in  the  first  above  entitled  cause  is 
filed  by  the  owners  of  the  steamtug  Clara  Glarita,  to 
recover  a  salvage  compensation  for  services  rendered  to 
the  schooner  Clara,  in  extinguishing  a  fire  on  board  of 
her.  The  libellants  are  a  corporation,  and  the  libel  is 
filed  on  behalf  of  the  libellants  and  of  all  others  entitled. 
The  substance  of  the  libel  is,  that,  on  the  evening  of  the 
1st  of  August,  1870,  a  fire  broke  out  on  board  of  the 
ferry-boat  James  Watt,  lying  in  a  slip  on  the  New  Jer- 
sey shore,  opposite  the  city  of  New  York;  that  the 
steamtug  proceeded  to  the  ferry-boat,  and,  at  the  re- 
quest of  those  in  charge  of  the  ferry-boat,  endeavored, 
by  the  use  of  the  hose  and  steam  pumps  of  the  steam- 
tug, to  extinguish  the  fire,  but  without  success;  that, 
when  this  was  apparent  to  those  in  charge  of  the  ferry- 
boat, they,  fearing  that  the  fire  would  spread  to  the  ad- 
joining wharves  and  to  other  vessels,  requested  the  mas- 
ter of  the  steamtug  to  take  the  ferry-boat  in  tow,  and 
drag  her  out  of  the  slip,  for  the  purpose  of  beaching  her 
in  some  place  where,  even  if  she  could  not  be  saved  her- 
self, she  would  be  prevented  from  causing  damage  aod 
danger  to  others ;  that,  in  compliance  with  such  request, 
and  under  the  employment  of  those  in  charge  of  the 

negligence  to  remove  hereunder  no  other  control  than  a  rope,  which,  preeamp- 
tlTely,  would  be  burned  off  so  soon  as  the  expected  spread  of  the  fire  should  reach 
it.  In  this  respect,  it  was  not  like  a  shifting  of  the  location  of  the  boat,  with  a 
view  to  the  eztioguishmeat  of  the  Brt  before  it  should  thus  extend.  Before  any 
hawser  was  attached  for  the  purpose  of  drawing  her  from  the  slip,  chains  were  to 
be  found,  both  on  the  ferry-boat  and  on  the  tug,  and  it  is  not  to  be  doubted,  that 
a  chain,  of  suitable  length  to  form  a  connection  of  the  hawser  to  the  burning  boat, 
might  readily  have  been  elsewhere  procured.  In  regard  to  the  alleged  neglect  of 
the  schooner  in  not  keeping  an  anchor  wateh,  and  as  to  the  allowance  of  damages 
by  the  commissioner,  it  is  sufficient  to  say,  that  I  concur  in  the  opinion  of  the 
District  Judge,  and  in  his  oyerrullng  the  exceptions  to  the  report  of  the  commis- 
sioner. The  decree  in  each  case  must  be  entered  in  conformity  with  the  decision 
below,  dismissing  the  libel  for  salvage  in  the  first  entitled  cause,  and  awarding 
the  damages  found  in  favor  of  the  libellants  in  the  second,  with  costs  in  each 
case." 
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ferry-boat,  the  master  and  crew  of  the  steamtag  made 
fast  a  hawser  to  the  ferry-boat,  and  dragged  her  clear  • 
of  the  slip,  and  started  with  her  on  the  way  to  Hoboken 
Flats,  about  a  quarter  of  a  mile  distant ;  that,  when  she 
started,  the  flames  were  chiefly  confined  to  the  hold  of 
the  ferry-boat,  and  there  was  every  reason  to  believe 
that  she  could  be  successfully  towed  to  and  beached  upon 
the  flats  ;  that,  as  the  wind  and  tide  were  setting  up  the 
river,  the  steamtug  made  all  haste,  with  their  aid,  to- 
wards the  nearest  place  of  safety,  but  the  flames  sud- 
denly broke  out  in  all  parts  of  the  ferry-boat,  and  the 
hawser  by  which  she  was  being  towed  was  burned  ofl^ 
and  she  swung  adrift ;  that  she  was  then  taken  in  tow 
again  by  another  hawser,  but  that  also  was  soon  burned 
away,  and  she  drifted  off  a  second  time,  and  in  spite  of 
all  efforts  that  could  be  used  to  prevent  it,  and,  -without 
any  fault  or  negligence  on  the  part  of  the  master  and 
crew  of  the  steamtug,  drifted,  under  the  impulse  of  the 
wind  and  tide,  against  and  upon  the  schooner,  which 
was  lying  at  anchor ;  that  another  hawser  was  made  fast 
to  the  ferry-boat,  as  soon  as  it  could  be  done,  and  she 
was  finally  dragged  clear  of  the  schooner,  but  not  before 
the  schooner  had  caught  fire  from  the  burning  ferry- 
boat ;  that  the  ferry-boat,  soon  afterwards,  sank  in  the 
river ;  that,  after  that,  the  master  and  crew  of  the  steam- 
tug immediately  turned  their  attention  to  the  schooner, 
which  was  then  burning  fiercely  from  her  foremast  for- 
ward to  and  including  her  bowsprit  and  all  her  head 
sails ;  that  the  steamtug  was  brought  alongside  of  her, 
and  made  fast  to  her,  and  two  or  more  streams  of  water, 
through  hose,  were  brought  to  bear  on  the  flames  ;  and 
that,  by  the  use  of  the  apparatus  of  the  steam  tug,  after 
three  or  four  hours  of  exertion  on  the  part  of  her  master 
and  crew,  during  which  they  were  exposed  to  great  dan- 
ger and  hardship,  the  flames  were  subdued,  and  the 
schooner  was  preserved  from  entire  destruction,  and  re- 
stored, with  comparatively  trifling  damage,  to  her  mas- 
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ter  and  owners.  For  this  service,  the  libellants  claim 
salvage,  alleging  the  valne  of  the  schooner  to  have  been 
$20,000. 

The  answer  to  this  libel  avers,  that  it  was  gross  care- 
lessness and  negligence  on  the  part  of  the  steamtug  to 
attempt  to  tow  the  burning  ferry-boat,  with  the  wind 
and  tide  as  they  were,  by  a  hempen  hawser,  which  was 
liable  at  any  moment  to  be  destroyed,  as  it  was,  in  fact, 
by  the  flames  which  enveloped  the  boat ;  that  the  libel- 
lants had  the  sole  care  and  management  of  the  burning 
boat ;  that,  when  they  undertook  and  agreed  to  haul  her 
from  her  slip  around  upon  the  Hoboken  Flats,  and  com- 
menced that  service,  no  person  remained  on  board  of 
her,  who  had  been  previously  connected  with  her,  or 
who  had  any  power  or  control  over  her ;  that  she  was,  in 
fact,  under  the  exclusive  direction  and  control  of  the 
libellants ;  that,  inasmuch  as  the  libellants  voluntarily 
undertook  to  tow  the  burning  ferry-boat,  they  are  re- 
sponsible for  all  the  consequences,  and  are  liable  to  the 
claimants  for  causing  her  to  get  foul  of  and  to  set  on 
fire  the  schooner,  which  was  then  lawfully  and  properly 
lying  at  anchor  in  the  river ;  that  the  libellants  are  not 
entitled  to  salvage  for  the  services  rendered ;  that  the 
schooner  would  not  have  been  set  on  fire  by  the  burning 
ferry-boat,  if  the  libellants  had  not  voluntarily  agreed 
and  attempted  to  tow  the  burning  boat,  or  if,  in  doing 
that,  they  had  exercised  proper  care ;  that  the  schooner 
was  run  into  and  set  on  fire  by  the  negligence  of  those  in 
charge  of  the  steamtug,  and  from  no  fault  or  neglect 
of  duty  on  the  part  of  the  schooner ;  and  that  the 
schooner  was  not  set  on  fire  by  any  accident,  but  by  the 
sole  and  culpable  fault  of  those  navigating  and  having 
charge  of  the  steamtug  in  towing  the  burning  ferry- 
boat. 

The  libel  in  the  second  above  entitled  cause  is  brought 
by  the  owners  of  the  schooner  against  the  steamtug,  to 
recover  for  the  damages  caused  by  the  fire.    The  libel 
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allef^es,  that,  while  the  schooner  was  lying  at  anchor, 
having  the  proper  light,  a  white  light  in  the  starboard 
fore  rigging,  about  twenty  feet  above  the  deck,  she  was 
carelessly  and  wrongfully  set  on  fire  by  the  burning 
ferry-boat,  which  the  steamtug  had  been,  and  was, 
attempting  to  tow ;  that  the  night  was  clear,  and  the 
tide  flood ;  that  the  steamtug,  when  first  discovered  by 
those  on  board  of  the  schooner,  was  in  dangerous  prox- 
imity to  the  schooner,  although  there  was  abundant  sea 
room  on  all  sides,  and  was  wrongfully  attempting  to 
take  the  burning  boat  across  the  schooner's  bows  ;  that 
the  burning  boat,  over  which  the  steamtug  had  the 
exclusive  and  entire  control,  was  wrongfully  towed 
against,  and  permitted  to  strike,  the  bows  of  the  schooner, 
where  she  hung  for  some  time,  setting  fire  to  her; 
and  that  such  collision  and  fire  were  caused  solely 
through  the  fault  and  negligence  of  those  navigating 
the  steamtug,  in  that  she  had  no  competent  lookout, 
properly  stationed,  and  faithfully  attending  to  his  duties, 
and  was  negligently  navigated,  in  that  she  attempted  to 
cross  the  schooner's  bows,  when  in  such  close  proximity 
to  her  as  to  endanger  her  safety,  and  not  through  any 
fault  on  the  part  of  those  in  charge  of  the  schooner. 

The  answer  of  the  owners  of  the  steamtug  sets  up 
the  same  matters,  in  substance,  that  are  contained  in 
the  libel  filed  by  them  against  the  schooner,  with  the 
variation,  that  it  avers,  that,  after  the  hawser  to  the 
ferry-boat  had  been  twice  burned  away,  it  was  again 
made  fast,  but  the  fastening  pulled  out  or  gave  way, 
and  afterwards,  and  before  it  could  be  again  made  fast, 
the  ferry-boat  drifted  against  the  schooner.  It  also 
alleges,  that,  when  the  ferry-boat  broke  loose  the  last 
time,  the  schooner  was  a  considerable  distance  away 
from  her ;  that  the  steamtug  was  proceeding  with  all 
speed,  and  with  every  precaution,  in  a  direction  away 
from  where  the  schooner  was  lying,  and  diagonally  up 
and  across  the  river,  towards  the  New  Jersey  shore ; 
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that,  shortly  before  or  immediately  after  the  ferry-boat 
got  afoul  of  the  schooner,  the  officers  and  crew  of  the 
schooner  deserted  her;  that  the  movements  of  the 
bnming  boat  were  distinctly  visible  for  a  great  distance  ; 
that,  if  the  officers  and  crew  of  the  schooner  had  ex- 
ercised even  ordinary  precaution,  skill  or  diligence  in 
the  management  of  their  vessel,  they  had  ample  and 
sufficient  warning  of  the  approaching  danger  to  have 
easily  avoided  it ;  that,  if  the  steamtug  was  not  dis- 
eovered  by  those  on  board  of  the  schooner,  until  she 
was  in  dangerous  proximity,  it  was  because  of  the 
negligence  and  want  of  care  and  attention  on  the  part 
of  those  in  charge  of  the  schooner  ;  that  the  collision 
or  injury  was  not  caused  by  any  negligence  on  the  part 
of  those  in  charge  of  the  steamtug ;  and  that  it  was,  as 
far  as  they  were  concerned,  the  result  of  inevitable 
accident,  the  effects  of  which  might,  however,  have  been 
avoided  by  proper  care  on  the  part  of  those  in  charge  of 
the  schooner. 

The  schooner  was,  on  the  evidence,  at  anchor  in  a 
proper  place,  and  exhibited  the  light  required  by  Article 
7  of  the  rules  concerning  lights  in  the  Act  of  April  29th, 
1864  (13  TJ.  S.  Stat,  at  La/rge^  59).  Under  these  circum- 
stances of  helplessness  on  the  part  of  the  schooner,  the 
burden  is  ugon  the  steamtug  to  show  that  the  steamtug 
was  without  fault,  or  that  the  schooner  was  in  fault,  or 
that  the  disaster  was  the  result  of  inevitable  accident 
(The  John  Adams,  1  Clifford,  404,  413).  This  duty  is  in- 
cumbent on  the  steamtug  in  this  case,  because  she  was 
in  the  exclusive  charge  of  her  own  master  and  crew, 
and  was  engaged,  on  the  employment  of  the  ferry-boat, 
in  towing  that  vessel,  which  had  no  master  or  crew  on 
board.  The  steamtug  was,  therefore,  responsible  for  the 
proper  navigation  of  both  herself  and  the  ferry-boat ; 
and  those  who  have  suffered  damage  through  any  fault 
of  the  persons  in  charge  of  the  steamtug  are  entitled  to 
look  to  her  for  recompense  (Sturgis  v.  Boyer,  24  How. 
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110, 122).  Such  would  have  been  the  rule  if  the  ferry- 
boat had  been  under  tow,  under  like  circumstances,  with- 
out being  on  fire ;  and  the  fact  that  she  was  on  fire  when 
taken  in  tow  cannot  alter  the  rule,  as  between  the 
schooner  and  the  steamtug,  in  regard  to  the  burden  of 
proof. 

It  is  contended,  on  the  part  of  the  schooner,  that  the 
steamtug,  knowing  the  burning  condition  of  the  ferry- 
boat, anticipating  that  the  flames,  which  were  as  yet 
confined  to  the  hold,  would  ultimately  burst  forth, 
because  an  unsuccessful  attempt  had  been  made  to  reach, 
with  water,  the  seat  of  the  fire,  having  in  view  the 
object  of  protecting  the  wharf,  and  sheds  and  buildings 
and  vessels  adjacent,  from  being  burned,  when  the  flames 
should  so  burst  forth,  voluntarily,  and  without  any  legal 
compulsion  or  duty,  undertook  to  tow  the  ferry-boat, 
for  hire,  to  a  place  of  safety,  the  owners  of  the  steamtug* 
having  no  proprietary  interest  in  the  ferry-boat,  or  in 
any  of  the  property  supposed  to  be  in  danger  of  taking* 
fire ;  that  the  steamtug,  however  properly  fitted  to  tow 
a  ferry-boat  that  was  not  on  fire,  was  not  furnished  with 
tte  necessary  appliances  to  tow  a  burning  vessel,  so  that 
the  work  could  be  done  with  safety  to  other  vessels ; 
that  the  fact,  that  a  hempen  hawser  would  be  liable  to 
burn  ofi*,  if,  as  was  anticipated,  when  the  towing  was 
commenced,  the  flames  should  burst  out  from  the  hold, 
and  that,  as  a  consequence,  the  ferry-boat  would  drift 
with  the  wind  and  tide,  the  direction  and  force  of  which 
were  seen  and  known,  and  without  control,  no  one  being 
on  board  of  her,  and  would  be  liable  to  come  into 
contact  with  vessels  at  anchor,  and  set  them  on  fire,  was 
obvious,  and  should  have  induced  either  the  towing  by  a 
chain  or  the  refraining  altogether  from  the  towing  ;  and 
that,  however  properly,  in  the  actual  predicament,  the 
steamtug  may  have  managed  the  navigation  of  the 
ferry-boat,  after  once  getting  her  clear  of  the  slip,  the 
case  is  not  one  of  inevitable  accident,  or  absence  of 
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fault  on  the  part  of  the  steamtug,  becaose  of  the  original 
gross  negligence  in  taking  the  ferry-boat  in  tow  at  all,, 
under  the  circumstances,  with  a  hempen  hawser. 

It  is  impossible  to  resist  the  force  of  these  consider- 
ations. It  was  negligence  and  carelessness  on  the  part 
of  the  steamtug,  to  undertake  to  tow  the  burning  boat 
with  a  hempen  hawser ;  and  the  fact  that  the  antici* 
pated  bursting  forth  of  the  flames  occurred,  and  burned 
off  the  hawser  twice,  at  least,  so  that  the  burning  boat 
drifted  against,  and  set  fire  to,  the  schooner,  instead 
of  remaining  in  the  slip,  and  setting  fire  to  something 
other  than  the  schooner,  when  the  flames  burst  forth, 
is  not,  in  the  eye  of  the  law,  a  case  of  inevitable  accident 
(The  Juliet  Erskine,  6  Notes  of  Cases,  633). 

The  view  urged  on  the  part  of  the  steamtng  is,  that 
negligence  is  not  predicable  of  the  act  of  towing  the 
ferry-boat  out  of  the  slip,  with  the  ordinary  appliances 
with  which  the  steamtug  was  furnished,  it  having  been 
necessary  so  to  do,  to  prevent  the  spread  of  the  fire ; 
that  any  individual  may  do  what  is  necessary  to  prevent 
the  spread  of  a  fire,  even  to  the  pulling  down  of  build- 
ings, without  being  responsible,  in  trespass  or  otherwise ; 
that  such  act  is,  in  contemplation  of  law,  one  done  for 
the  commonwealth,  and  is,  as  a  ground  of  exemption 
from  damages,  of  the  same  effect  as  a  loss  happening- 
by  a  tempest  or  other  irresistible  force ;  and  that  the 
act  of  towing,  being  justifiable,  carries  with  it  the  right 
to  exemption  from  liability  for  contingent  and  unavoid- 
able damage  done  to  other  vessels,  in  the  course  of  the 
towing. 

Without  calling  in  question  the  well-settled  principles, 
that,  at  common  law,  any  person,  in  case  of  actual  ne- 
cessity, to  prevent  the  spreading  of  a  fire,  may  prostrate 
a  building  in  a  block  or  street,  without  being  responsible 
in  trespass  or  otherwise,  that  the  sufferer,  in  such  case, 
has  no  legal  redress  for  the  injury,  and  that,  in  case  of  a 
danger  happening  by  tempest,  a  passenger  in  a  vessel 
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may,  if  necessary  to  save  the  lives  of  the  passengersy 
throw  overboard  the  goods  of  another,  without  being 
liable  in  trespass  to  their  owner,  I  do  not  think  the  pres- 
ent case  is  brought  within  these  principles.  It  cannot 
be  held  that  it  was  necessary  to  set  this  schooner  on  fire 
in  order  to  prevent  the  apprehended  spread  of  the  fire  if 
the  ferry-boat  should  be  left  to  bum  in  the  slip,  in  the 
sense  in  which  the  word  ''necessity"  is  understood  in 
the  principle  of  law  referred  to.  The  necessity  must  be 
a  direct  one,  an  obvious  one,  a  necessarily  resulting  one. 
In  the  case  of  the  building,  or  of  the  goods  in  the  vessel, 
the  necessity  for  the  sacrifice,  as  well  as  the  act  of  sacri- 
fice, must  both  of  them  be  direct,  in  reference  to  the 
thing  sacrificed.  There  must  be  no  fault,  in  either  sub- 
stituting a  fancied  necessity  for  a  real  necessity,  or  in 
negligently  doing  what  is  done,  so  that  the  existence  of 
necessity  comes  to  rest  only  on  the  fact  of  sacrifice, 
when  the  sacrifice  would  not  have  occurred  but  for  the 
negligence. 

In  the  present  case,  it  was  entirely  plain,  before  the 
towing  commenced,  that  the  ordinary  hempen  hawser 
would  be  likely  to  burn  oflF  if  the  fiames  should  burst 
out,  and  it  was  anticipated  that  they  would  burst  out. 
It  is  not  contended,  on  the  part  of  the  steamtug,  that,  if 
the  hawsers  had  not  successively  burned  ofi*,  she  would 
not  have  been  able  to  haul  the  ferry-boat  in  safety  out 
of  the  way  of  the  schooner.  It  must,  therefore,  be  held 
to  have  been  negligence  on  the  part  of  the  steamtug  to 
tow  the  ferry-boat  at  all  with  a  hempen  hawser,  and  the 
damage  done  to  the  schooner  cannot  be  regarded  as  un- 
avoidable, however  properly  the  steamtug  may  have 
managed  the  navigation  after  once  getting  the  ferry- 
boat out  into  the  river.  The  risk  of  the  burning  of  the 
hawsers  must  be  borne  by  the  steamtug  and  not  by  the 
schooner.  The  steamtug  was,  therefore,  in  fault,  in 
allowing  the  ferry-boat  to  collide  with  the  schooner  and 
set  her  on  fire,  such  collision  being  shown  to  have  been 
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directly  the  result  of  towing  the  baming  boat  with  a 
hempen  hawser. 

The  next  inquiry  is,  as  to  whether  the  schooner  was 
in  fault*  The  only  fault  alleged  against  her  is,  that  she 
had  no  watch  on  deck  at  the  time  the  burning  ferry-boat 
approached  her.  It  is  claimed,  on  the  part  of  the  steam- 
tug,  that,  if  there  had  been  a  competent  watch  on  the 
deck  of  the  schooner,  the  approach  of,  and  the  danger  of 
collision  with,  the  ferry-boat,  would  have  been  observed 
from  the  schooner  in  time  for  her  anchor-chain  to  have 
been  sheered  or  slipped,  so  as  to  have  allowed  the  ferry* 
boat  to  pass  by  without  striking  or  setting  fire  to  the 
schooner.  The  proof  in  this  case  is,  that  the  ofiicers  and 
crew  of  the  schooner  were  on  board  of  her,  but  were 
asleep  in  the  cabin,  with  the  exception  of  one  man,  who 
was  on  deck,  but  had  not  been  set  as  a  watch,  and  was 
probably  asleep,  and  that  they  were  aroused  by  a  shout 
from  the  steamtug,  and  came  on  deck  just  before  the 
ferry-boat  struck  the  schooner ;  and  that  it  is  not  cus- 
tomary for  vessels  of  the  size  and  character  of  this 
schooner  to  have  an  anchor-watch  on  deck  in  the  local- 
ity where  she  was  anchored,  unless  in  case  of  a  fog,  or  of 
bad  weather.  There  was  U9  fog  on  this  occasion,  and 
the  night  was  clear  and  fine,  the  wind  moderate,  and  the 
tide  fiaod.  Nor  is  it  established  on  the  part  of  the 
steamtug  (and  the  burden  of  proof  is  on  her,  in  this  re- 
spect), that  anything  which  the  schooner  could  have 
done,  in  the  way  of  sheering  or  slipping  her  chain,  after 
she  could  or  ought  to  have  reasonably  apprehended  dan- 
ger from  the  ferry-boat,  if  she  had  had  an  anchor-watch, 
or  even  if  her  crew  had  all  of  them  been  on  deck,  would 
have  avoided  the  collision  and  its  consequences.  Under 
these  circumstances,  the  schooner  was  not  at  all  in  fault. 
I  do  not  intend,  however,  to  imply  that  there  is  any  rule 
of  law  in  the  admiralty  which  required  this  schooner  to 
keep  an  anchor-watch  on  the  night  in  question. 

As  to  the  claim  for  salvage,  the  owners  of  the  steam- 
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tug  are  not  entitled  to  its  allowance.  The  steamtug 
having,  through  her  own  fault,  set  the  schooner  on  fire, 
has  no  claim  for  salvage  for  putting  out  such  fire,  the 
service  being  one  rendered  for  her  own  benefit,  one  in 
which  she  herself  was  the  most  deeply  interested,  and 
one  which  only  had  the  effect  to  reduce  the  amount  of 
her  liability  for  damages  to  the  owners  of  the  schooner 
(The  lola,  4  BUtchf.  C.  C.  B.  31 ;  Cargo  ex  Oapella,  £ng. 
Law  Bep.  1  Adm.  <&  Ecd.  356). 

The  libel  against  the  schooner  must  be  dismissed, 
with  costs.  In  the  case  against  the  steamtug,  there 
must  be  a  decree  for  the  libellants,  with  costs,  with  a 
reference  to  a  commissioner  to  ascertain  the  damages 
sustained  by  them. 

Cornelius  Van  Santvoord,  for  the  steamtug. 


Ed/wa/rd  B.  Owen,  for  the  schooner. 


NOVEMBER,  1871. 

THE  SHIP  PEINOB  ALBERT. 

Dblivery  of  Ca.rgo. — Notice  to  Consignee. 

A  ship  arpired  at  New  York,  haying  on  board  eleven  cases  of  iron  goods 
consigned  to  B.,  who,  seeiog  in  a  newspaper  that  she  had  arrived,  and  knowing 
that  she  was  to  bring  the  goods,  went  to  the  office  of  the  agents  of  the  shipt 
and  pMd  the  freight  on  the  goods.  Two  days  afterwards  he  paid  the  duties  on 
them,  and  a  permit  for  their  landing  was  obtained,  and  was  received  by  tne 
-costom-honse  officers  on  board  of  the  vessel.  The  eleven  cases  were  dischargea 
from  the  ship  on  the  whar£  One  of  them  went  to  the  public  store,  and  wa» 
ultimately  received  by  B.  The  other  ten  remained  on  the  wharf  till  the 
vessel  left,  and  what  became  of  them  afterwards  did  not  appear.  B.  ^^^  ' 
libel  against  the  ship,  to  recover  their  value.  The  owner  of  the  ship  aet  ^P 
that  the  ffxy^  were  duly  delivered,  and  also  set  up  that,  when  this  suit  ww 
commenced,  another  action  was  pending  in  the  Supreme  Court  of  New  YorKi 
between  B.  and  the  owner  of  the  ship,  for  the  same  cause  of  action 
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MUd,  That  whether  the  pendency  of  the  suit  in  the  State  Court  woald  be  a  good 
plea  in  abatement  or  not,  the  objection  should  have  been  taken,  if  good,  by  a 
dilatory  or  declinatory  exception,  under  Rule  76  of  this  Court;  and  that, 
moreover,  that  suit  was  not  of  the  same  nature  as  this,  being  a  suit  in  personam, 
while  this  is  in  rem. 

That  the  burden  of  proof  was  on  the  ship,  to  dhow  that  notice  was  given  to  B. 
of  the  place  where  the  ship  was  to  discharge,  and,  as  she  had  failed  to  prove  the 
giving  of  such  notice,  B.  was  entitled  to  recover. 

Blatohfobd,  J.  The  libel  in  this  case  is  filed  to 
recover  the  sum  of  $754,  as  the  value,  at  the  port  of 
New  York,  on  the  18th  of  June,  1866,  of  the  contents  of 
ten  cases  of  iron  goods,  shipped  at  Hamburg,  on  the 
50th  of  April,  1866,  on  board  of  the  ship  Prince  Albert, 
under  a  bill  of  lading,  which  covered  eleven  cases  of 
such  goods,  and  contracted  for  their  delivery  to  the 
libellant  at  the  port  of  New  York.  The  libel  alleges, 
that  the  libellant  paid  the  freight  on  the  goods,  and  that, 
by  the  negligence  of  the  master  of  the  ship,  after  the 
goods  were  received  by  the  ship,  and  before  their 
delivery  therefrom  to  the  libellant,  ten  of  the  cases 
were  wholly  lost  to  the  libellant. 

The  answer  alleges,  that,  when  the  ship  arrived  at 
New  York,  due  and  reasonable  notice  of  her  arrival, 
and  of  the  place  of  the  discharge  of  her  cargo,  including 
the  said  eleven  cases,  was,  in  accordance  with  the  usage 
and  custom  of  the  port  of  New  York,  given  to  the 
several  consignees  of  cargo  on  board  of  the  vessel, 
including  the  libellant ;  that,  in  pursuance  of  such  notice, 
the  eleven  cases  were  landed  and  discharged  on  pier  No. 
43  East  river,  and  delivered  to  the  libellant,  and  accepted 
and  received  by  him,  and  the  freight  thereon  paid ;  and 
that  the  contract  of  affreightment  evidenced  by  the  bill 
of  lading  was  performed.  The  answer  also  sets  up,  that, 
at  the  time  this  suit  wascommenced,  an  action  was  pend- 
ing in  the  Supreme  Court  of  New  York,  between  the 
libellant,  as  plaintiff,  and  the  owner  of  the  ship,  as  de- 
fendanty  for  the  same  cause  of  action  as  that  set  forth  in 
the  libel  herein. 
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It  appears,  from  the  evidence,  that  the  libellant  saw 
in  a  newspaper,  that  the  ship  had  arrived  at  New  York ; 
that,  knowing  that  she  was  to  bring  the  goods  in  question, 
he  went,  on  the  7th  of  June,  1866,  to  the  ofSce  of  the 
agents  of  the  ship,  and  there  paid  the  amount  of  freight 
specified  in  the  bill  of  lading ;  that,  on  the  9th  of  June, 
he  paid,  at  the  custom  house,  the  duties  on  the  goods ; 
and  that  a  i)ermit  for  the  landing  of  the  goods  was 
obtained,  and,  in  some  way,  but  how  is  not  shown,  found 
its  way  to  the  oflScers  of  the  customs  on  board  of  the 
vessel.  The  eleven  cases  were  discharged  from  the  ship 
on  to  the  wharf  at  pier  43  East  river.  One  of  them  was 
sent  to  the  public  store,  to  be  examined  and  appraised. 
That  one  was  ultimately  received  by  the  libellant.  The 
other  ten  remained  upon  the  wharf  until  the  vessel  left 
it.    It  is  not  shown  what  afterwards  became  of  them. 

The  burden  of  proof  is  on  the  claimant,  to  show 
that  he  gave  notice  to  the  libellant  of  the  place  where 
the  ship  had  got  a  berth  and  was  to  discharge  the  goods. 
He  has  undertaken  to  prove  the  giving  of  such  notice, 
but  the  proof  fails  to  establish  the  fact  of  the  giving  of 
such  notice  to  the  libellant,  or  to  any  one  authorized  to 
act  for  him  in  the  premises. 

But,  even  if  such  notice  be  regarded  as  not  having 
been  given,  the  claimant  insists  upon  the  pendency  of 
the  suit  in  the  State  Oourt,  as  a  bar  to  the  action.  To 
this  objection  it  is  a  good  answer  to  say,  that  it  is  a 
mere  declinatory  or  dilatory  objection,  in  the  nature  of  a 
plea  in  abatement,  and  should  have  been  taken  by  a 
dilatory  or  declinatory  exception  (Bule  76) ;  and  that 
the  two  suits  are  not  of  the  same  nature,  this  one  being 
a  suit  in  rem^  and  the  other  one  being  a  suit  in  personam 
(Certain  Logs  of  Mahogany,  2  Samnery  589,  592).  But  I 
must  not  be  understood  as  assenting  to  the  view,  that 
the  pendency  of  another  suit  between  the  same  parties, 
for  the  same  cause  of  action,  in  a  State  Court,  is  a  good 
plea  in  abatement  of  a  suit  in  this  Court  (Loring  v^ 
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Marsh,  2  Clifford,  311,  322 ;  Wadleigh  v.  Veazie,  3  Sum- 
.  wer,  164). 

There  must  be  a  decree  for  the  libellant,  with  costs, 
inth  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  the  libellant  by  reason  of  the  non- 
delivery of  the  ten  cases  in  question. 


Roger  A.  Pryor,  for  the  libellant. 
James  K.  Hill,  for  the  claimant. 
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AxTDiTiNO  Assignbe's  Account.— tSegond  Meeting. 

At  the  second  meeting  of  creditors,  the  assignee  mnst  present  his  accoonts,  in 
accordance  with  section  27  of  the  bankruptcy  Act.  Such  accounts  it  is  the  daty 
of  the  register  to  audit,  under  section  4  of  the  Act  and  General  Order  No.  5. 
Creditors  must  be  prepared  then  to  object  to  such  accounts. 

The  provision,  in  section  28,  for  the  passing  of  the  final  accounts  of  the  assignee, 
does  not  imply  that  accounts  presented  by  him  at  the  second  meeting  of  cred- 
itors shall  not  l>e  then  audited  by  the  register. 

Ik  this  case,  the  register  certified  to  the  Court,  that, 
at  the  second  meeting  of  creditors,  the  assignee  pre- 
sented an  account  and  required  the  register  to  audit  and 
pass  the  same,  which  he  had  declined  to  do,  believing 
that,  under  the  4th  and  28th  sections  of  the  bankruptcy 
Act,  he  had  no  authority  to  do  so. 

BiiATOHFOBD,  J.  Inasmuch  as  the  register  has,  by 
section  4  of  the  Act  and  General  Order  No.  5,  the  gen- 
eral power  to  audit  and  pass  the  accounts  of  assignees, 
and,  by  section  27,  it  is  provided,  that,  at  the  second  gen- 


890  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  Abr«luua  B.  Cl«rk,  *  Benkrapt 

eral  meeting  of  creditors,  the  assignee  most  report  and 
exhibit  to  the  Court  and  to  the  creditors  just  and  troe 
accounts  of  all  his  receipts  and  payments,  yerified  by  his 
oath,  and  produce  and  file  vouchers  for  all  payments  for 
which  vouchers  are  required  by  any  rule  of  the  Goart,  I 
think  that  the  register  has  power,  and  that  it  is  his  duty, 
to  audit  any  accounts  so  reported  and  exhibited.  Sec- 
tion 27  requires  the  assignee  to  exhibit  at  the  same  time 
a  schedule  of  creditors  and  property,  and  a  statement  of 
the  whole  estate,  as  then  ascertained,  and  of  property 
recovered  and  property  outstanding,  and  debts  or  claims 
undetermined,  and  moneys  remaining  in  hand,  and  then 
and  there  the  creditors,  by  a  majority  in  value,  are  to 
determine  what  net  sum  shall  be  divided,  retaining  a 
sum  sufficient  to  provide  for  undetermined  claims  not 
proved,  and  for  other  expenses  and  contingencies.  The 
creditors  are  to  have  notice  of  this  meeting,  and  must, 
therefore,  be  prepared  to  object,  if  they  desire,  to  such 
accounts  as  the  assignee  shall  then  report  and  exhibit, 
under  section  27.  In  order  to  arrive  at  the  net  sum  to 
be  divided,  the  outstanding  claims,  not  disputed  or  ob- 
jected to,  must  be  arrived  at,  and  their  amount  deducted. 
If  they  are  not  disputed  or  objected  to,  and  appear  to  be 
proper  charges,  it  is  the  duty  of  the  register  to  direct 
their  payment,  as  part  of  the  business  of  auditing  and 
passing  the  accounts,  even  though  they  have  not  been 
actually  paid  by  the  assignee.  They  may  properly  come 
under  the  head  of  ^' other  expenses,"  the  amount  of 
which  is  to  be  retained  by  the  assignee,  such  retention 
being  specifically  authorized  by  the  meeting  and  the  reg- 
ister, to  meet  the  specific  items,  as  such  expenses. 

The  provision,,  in  section  28,  for  auditing  and  passing 
the  accounts  of  the  assignee  at  the  meeting  for  the  final 
dividend,  cannot  be  regarded  as  in  any  manner  implying 
that  such  accounts  of  the  assignee  as  are  presented  at 
the  second  general  meeting  of  creditors  shall  not  then 
be  audited  and  passed  by  the  register. 
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THE  BAEK  ALICE  TAINTEE. 

Lien. — Supplies. — Home  Port. 

A  bark  owned  by  American  citizens,  resident  in  New  York,  was  pnt  into  the  name 
of  a  British  subject  and  under  a  British  register,  after  which  she  was  sold  by 
the  American  owners  to  a  firm,  also  resident  in  New  York,  one  member  of 
which  was  an  Austrian  subject,  but  neither  of  the  members  was  a  British  sub- 
ject, the  title,  howeyer,  being  put  into  the  name  of  another  British  subject. 
This  firm  kept  possession  of  the  vessel  for  some  time,  and  finally  sold  her. 
During  this  period,  0.  furnished  supplies  to  the  vessel,  on  the  order  of  her  mas- 
ter, in  New  York,  whom  C.  had  known  a  long  time.  C.  did  not  know  who 
owned  the  vessel,  and  made  no  inquiries.  He  afterwards  filed  a  libel  against 
the  vessel,  to  recover  for  the  supplies : 

Held^  That  the  vessel  was  really  in  her  home  port  when  the  supplies  were  fur-, 
nished,  and  was  not  really  a  foreign  vessel,  as  regarded  the  rights  of  the  libel- 
lant,  and  that  he  had  no  lien  on  the  vessel  for  the  supplies. 

Blatohford,  J.  The  libel  in  this  case  alleges,  that, 
between  the  24th  of  October,  1867,  and  the  26th  of  De- 
cember, 1867,  while  the  bark  Alice  Tainter  was  lying  at 
the  port  of  New  York,  she  was  in  want  of  certain  sup- 
plies and  provisions,  to  enable  her  to  proceed  upon  any 
voyage  and  earn  freight ;  that  her  master  applied  to  the 
libellant,  and  requested  him  to  furnish  to  the  bark  such 
supplies  and  materials  as  she  stood  in  need  of;  that 
thereupon,  and  between  the  dates  before  named,  at  the 
city  of  New  York,  the  libellant  furnished  to  the  bark 
materials  and  supplies  of  the  value  of  $1,938  50,  all  of 
which  were  necessary  for  the  bark ;  that  bills  tlierefor 
were  rendered  to  the  master  and  approved  by  him,  but 
no  part  of  the  sum  has  been  paid ;  and  that  the  libellant 
has  a  maritime  lien  on  the  vessel  therefor.  The  libel 
does  not  allege  that  the  vessel  was  a  foreign  vessel,  or  a 
vessel  in  a  foreign  port,  at  the  'time  the  materials  and 
supplies  were  furnished,  or  that  they  were  furnished  on 
the  credit  of  the  vessel.    It  alleges  that  the  vessel  is  a 
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foreign  vessel,  speaking  as  of  the  date  the  libel  was 
sworn  to  and  filed,  which  was  the  11th  of  December, 
1869. 

The  answer  admits,  that,  during  the  times  mentioned 
in  the  libel,  the  libellant  furnished  certain  supplies  and 
provisions,  and  that  the  same  were  necessary  for  the 
bark.  It  sets  up,  that  the  bark  is  an  American  built 
bark,  and  has  been,  at  all  times,  in  truth,  owned  bj 
American  citizens ;  that,  at  the  times  mentioned  in  the 
libel,  Slocovich  &  Smith,  residents  of  the  State  of  New 
York,  and  merchants  doing  business  in  the  city  of  New 
York,  were  the  real  owners  of  the  bark ;  that  that  fact 
was  well  known  to  the  libellant,  and  the  supplies  and 
provisions  were  furnished  upon  their  credit;  that  the 
bark  was  sailing  under  a  British  register ;  that,  to  give 
her  nationality,  she  was  nominally  placed  in  the  name  of 
the  claimant,  one  Armstrong,  a  British  subject,  then  and 
ever  since  residing  and  doing  business  in  the  city  of 
New  York ;  that,  since  the  furnishing  of  the  supplies  and 
provisions,  and  before  the  commencement  of  this  suit, 
the  bark  had  performed  a  voyage  to  Europe,  Japan,  back 
to  Europe,  and  thence  back  to  the  United  States ;  and 
that  this  Court  has  no  jurisdiction  of  this  suit. 

The  history  of  the  bark,  as  shown  on  the  trial,  was 
this :  She  was  built  in  New  York  for  the  firm  of  Smith 
&  Dunning,  a  firm  doing  business  in  New  York,  and 
whose  members  resided  there  or  in  Brooklyn.  They 
owneii  the  bark,  the  title  to  her  being  in  the  name  of 
Mr.  Smith,  of  that  firm.  That  firm  continued  in  posses- 
sion of  her  until  they  actually  sold  her,  October  22d, 
1867.  Meantime,  and  on  the  21st  of  April,  1863,  Mr. 
Smith,  of  that  firm,  conveyed  her,  by  bill  of  sale,  to  one 
Duck,  a  British  subject,  residing  in  New  York,  and  she 
was  put  under  the  British  flag,  and  furnished  with  a 
British  register.  Smith  &  Dunning  sold  her,  on  the  22d 
of  October,  1867,  to  the  firm  of  Slocovich  &  Smith,  a 
firm  composed  of  two  members,  both  of  whom  resided  in 
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New  York.  That  firm  carried  on  bosiness  in  New  York. 
They  negotiated  for  her  purchase  with  Smith  &  Dun- 
ning, and  accounted  to  them  for  her  purchase  money. 
None  of  the  members  of  the  firms  of  Smith  &  Dunning 
and  Slocovich  &  Smith  were  British  subjects.  Slocovich 
was  an  Austrian  subject.  On  the  purchase  by  Slocovich 
&  Sinith,  Duck,  on  the  22d  of  October,  1867,  by  a  bill  of 
sale,  executed  by  Soiith,  of  the  firm  of  Smith  &  Dunning, 
as  his  attorney,  the  power  of  attorney  from  Duck  to 
Smith  being  dated  September  21st,  1864,  conveyed  the 
vessel  to  the  claimant,  Armstrong,  who  was  a  British 
subject,  residing  and  doing  business  in  New  York.  At 
all  times  after  such  conveyance,  until  February  11th, 
1870,  when  Slocovich  &  Smith  sold  the  vessel,  she  con- 
tinued in  their  possession,  employed  by  them  in  trade. 
They  sent  her  on  a  voyage  to  Botterdam,  thence  to 
China,  Japan,  Oork,  Amsterdam,  and  New  York.  On 
the  11th  of  February,  1870,  they  sold  her,  and  Armstrong 
conveyed  her,  by  bill  of  sale,  to  one  Adey,  a  British  sub- 
ject. 

The  only  testimony  as  to  the  furnishing  of  the  sup- 
plies to  the  vessel  is  that  given  by  the  libellant  himself. 
He  says  that  he  was  not  on  board  of  her,  and  did  not 
know  by  whom  she  was  owned;  that  he  supplied  the 
goods  to  her  by  the  order  of  her  master,  with  whom  he 
had  been  a  long  time  acquainted ;  that  the  master  hap- 
pened in  at  his,  the  libellant' s,  store,  and  told  him,  the 
libellant,  that  he,  the  master,  was  appointed  to  the  com- 
mand of  the  vessel,  and  thought  he  could  give  him,  the 
libellant,  the  order  for  fitting  her  out ;  and  that  subse- 
quently the  master  gave  him,  the  libellant,  the  order, 
and  he  filled  it. 

It  is  impossible,  on  the  facts  in  this  case,  to  hold  that 
the  libellant  has  any  lien  on  this  vessel,  which  can  be 
enforced  in  a  suit  in  admiralty  against  her,  in  rem.  She 
was,  in  fact,  in  her  home  port,  when  the  supplies  were 
furnished,  and  not  in  a  foreign  port,  nor  was  she  then 
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really  a  foreign  vessel,  as  regards  the  rights  of  the  libel- 
lant  in  reference  to  her  in  resi>ect  of  these  supplies, 
however  it  might  be  necessary  to  regard  her  as  a  Brit- 
ish vessel  in  respect  of  any  rights  claimed  by  her  as 
against  the  United  States,  as  a  sovereign  power.  Nor  is 
this  a  case  where  she  was  held  out  by  her  real  owners  as 
a  foreign  vessel,  or  a  vessel  in  a  foreign  port,  in  such 
wise  as  to  deceive  or  mislead  the  libellant  to  his  preju- 
dice. He  does  not  testify  that  he  supposed  she  was  a 
foreign  vessel  or  a  vessel  in  a  foreign  port,  or  that  he 
famished  the  supplies  on  the  credit  of  the  vessel,  or 
gave  credit  for  them  to  the  vessel.  On  the  contrary,  he 
says  that  he  did  not  know  by  whom  she  was  owned.  He 
does  not  show  that  he  inquired  of  the  master,  or  of  any 
other  person,  where  or  by  whom  the  vessel  was  owned, 
or  whether  she  was  in  her  home  port  or  in  a  foreign 
port.  The  master  did  not  come  to  him  as  a  stranger  or 
a  foreigner,  in  command  of  a  foreign  vessel.  On  the 
contrary,  he  had  been  acquainted  with  the  master  for  a 
long  time.  Moreover,  the  fact  that  the  master,  happen- 
ing in  at  the  libellant's  store,  told  him  that  he  was  ap- 
pointed to  command  the  vessel,  and  thought  he  could 
give  him  the  order  for  fitting  her  out,  must  be  regarded 
as  a  sufficient  indication  that  he  had  been  appointed 
master  then  recently  by  parties  at  hand,  to  put  the  libel- 
lant to  inquiring,  at  least,  from  the  master,  where  the 
vessel  really  belonged  and  who  were  her  real  owners. 

There  is  not  in  this  case  the  slightest  indication  that 
the  libellant  had  any  idea  that  he  was  furnishing  the 
supplies  to  a  foreign  vessel,  or  to  a  vessel  in  a  foreign 
port,  or  on  the  credit  of  the  vessel,  or  that  he  was  ob- 
taining a  security  on  the  vessel  by  furnishing  them.  I 
must,  therefore,  dismiss  the  libel,  with  costs. 

Scudder  <&  CarteVy  for  the  libellant. 

BeebCy  Donahue  <&  Cooke^  for  the  claimant* 
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EIOHAED  WAEEEN  et  ah,  ASSIGNEES  OF  ED- 
WAED  P.  SANGEE  AND  WALTEE  SCOTT, 
BANKEUPTS,  v.  THE  TENTH  NATIONAL 
BANK  OP  THE  CITY  OP  NEW  YOEK,  ANI> 
MATTHEW  T.  BEENNAN,  Shekiff,  &o. 

SuFFERiNO  Property  to  be  taken  on  Execution. — Knowledge  of 

Insolvency. 

The  firm  of  E.  P.  S.  <&  Co.,  on  August  23d  and  24th,  1870]  gave  checks  to  W,  H. 
M.  S.,  which  he  passed  to  a  hank,  and  which  were  not  paid  on  presentation  at 
the  hank  on  which  they  were  drawn.  In  September,  1870,  E.  P.  S.  A  Co.  fiEdled. 
On  November  8d,  the  bank,  as  holder  of  the  checks,  commenced  suit  against  £. 
P.  S.  A  Co.,  in  which  suit  judgment  for  want  of  an  answer  was  entered  on  Jan- 
uary 12th,  1871,  and,  execution  being  issued,  the  sheriff  levied  on  the  goods  of 
E.  P.  S.  «&  Co.,  on  that  day.  Proceedings  in  bankruptcy  being  commenced 
against  E.  P.  S.  A  Co.,  the  Court  ordered  the  sheriff  to  sell  under  the  ezecutions,. 
and  hold  the  property  subject  to  the  order  of  the  Court.  The  assignees  in  bank- 
ruptcy, when  appointed,  filed  this  bill  against  the  sheriff  and  the  plaintiffin  the 
execution,  to  recover  the  amount  of  the  proceeds  of  sale.  It  appeared  that,, 
when  the  suit  was  brought,  the  president  of  the  bank  understood  that  E.  P.  S. 
A  Co.  had,  some  time  before,  compromised  with  their  creditors  at  forty-five 
cents  on  the  dollar,  and  that  the  prospect  of  their  business  was  good.  No  other 
officer  of  the  bank  had  anything  to  do  with  the  transaction.  At  the  time  of  the 
levy  by  the  sheriff  an  attachment  in  favor  of  other  parties  had  already  been 
laid  on  part  of  the  property  levied  on,  but  this  was  not  known  to  the  bank: 

Btld,  That  the  bank  was  put  on  inquiry  by  the  non-payment  of  the  checks,  but 
that  it  did  not  appear  that  the  bank  had  any  reasonable  cause  to  believe  that 
the  debtors  intended,  by  sufiiering  the  execution  to  be  levied,  to  give  the  bank 
a  preference  over  any  creditor  who  had  a  subsisting  enforceable  debt  at  the 
time; 

That  what  transpired  after  the  levies  were  made  could  not  affect  the  rights  of  the 
parties,  and  the  bill  must  be  dismissed.* 

Blatohfobd,  J.    On  a  petition  in  involuntary  bank- 
ruptcy, filed  February  24th,  1871,  in  ttus  Oourt,  Edmund 

*  This  decision  was  reversed  by  the  Circuit  Court,  on  appeal  (10  Blatehf,  C^ 
a  B,  498). 
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P.  Sanger  and  Walter  Scott  were,  on  the  11th  of  March, 
1871,  adjudged  bankrupts.  The  plaintiffs  were,  on  the 
11th  of  April,  1871,  appointed  assignees,  and  an  assign- 
ment in  the  usual  form  was  executed  to  them  on  the  14th 
of  April,  1871. 

The  bill  alleges,  that,  on  the  12th  of  January,  1871, 
and  within  four  months  before  the  filing  of  the  petition, 
the  bankrupts,  being  insolvent,  with  a  view  to  give  a 
preference  to  the  Tenth  National  Bank  of  the  city  of 
New  York,  which  then  had  a  claim  against  them,  pro- 
cured or  suffered  their  property  to  be  seized  on  two 
executions,  amounting  respectively  to  $4,803  47  and 
$5,051  01,  issued  out  of  the  Supreme  Court  of  the  State 
of  New  York  to  the  sheriff  of  the  city  and  county  of 
New  York ;  that,  under  such  executions,  the  said  sheriff 
did,  on  the  12th  of  January,  1871,  levy  upon  and  seize 
the  property  of  the  said  bankrupts ;  that  such  executions 
were  obtained  upon  actfous  brought  in  the  said  Supreme 
Oourt  by  the  said  bank,  to  which  the  bankrupts  inter- 
posed no  defence,  and  in  which  they  suffered  and  per- 
mitted judgments  for  said  sums  respectively  to  be  en- 
tered against  them  on  the  12th  of  January,  1871 ;  that 
the  sheriff,  under  the  instructions  of  the  bank,  remained 
in  possession  of  the  property  until  after  the  filing  of  the 
petition ;  that,  on  the  11th  of  March,  1871,  an  order  was 
made  by  this  Oourt  that  the  property  be  sold  under  the 
direction  of  the  sheriff,  and  that  he  hold  the  net  proceeds 
of  the  sale  subject  to  the  further  order  of  this  Court; 
that  thereupon  the  property  was  sold  at  auction,  and  the 
net  proceeds,  amounting  to  $8,910  57,  were  received  by 
the  sheriff,  who  now  holds  the  same  under  said  order ; 
that  the  bank  refuses  to  release  its  alleged  claims  on  the 
moneys,  and  its  alleged  liens  under  the  executions ;  that, 
at  the  time  of  the  entering  of  the  said  judgments,  and  of 
the  issuing  of  the  said  executions,  and  of  the  said  seiz- 
ures thereunder,  and  of  the  said  sales,  the  defendants 
had  reasonable  cause  to  believe  the  bankrupts  to  be  in- 
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solyent,  and  that  the  executions  and  the  seizures  there- 
mider  were  issued  and  made,  and  procured,  or  suffered 
to  be  issued  and  made,  in  fraud  of  the  provisions  of  the 
bankruptcy  Act,  and  with  a  view  to  give  the  bank  a  pref- 
erence, and  to  prevent  the  property  of  the  bankrupts 
from  coming  to  their  assignees  in  bankruptcy,  and  to 
prevent  the  same  from  being  distributed  under  the  said 
Act,  and  to  defeat  the  object  of,  and  impair,  hinder,  im- 
pede and  delay  the  operation  of,  said  Act ;  and  that  the 
defendants  withhold  and  detain  the  proceeds  of  the  said 
property  from  the  plaintiffs  with  the  intent  and  object 
aforesaid,  and  in  fraud  of  the  said  Act.  The  bill  prays 
that  the  said  seizures  and  executions  may  be  declared 
fraudulent  and  void ;  that  the  plaintiffs  may  be  declared 
to  be  entitled  to  the  possession  of  the  property  so  seized 
or  the  value  thereof,  as  assets  of  the  bankrupts ;  and 
that  the  plaintiffs  may  recover  the  same  from  the  de- 
fendants.   The  bill  was  filed  on  the  19th  of  April,  1871. 

The  question  of  fact  principally  contested  in  the 
proofs  is,  as  to  whether  the  bank,  at  the  time  the  prop- 
erty of  the  bankrupts  was  taken  on  the  executions,  had 
reasonable  cause  to  believe  that  the  bankrupts  were 
insolvent,  and  that  the  conveyance  and  transfer  of  the 
property  of  the  bankrupts,  made  by  such  taking,  was 
made  in  fraud  of  the  provisions  of  the  Act,  by  being 
made  with  a  view,  on  the  part  of  the  bankrupts,  to  give 
the  bank  a  preference,  or  to  prevent  their  property  from 
coming  to  their  assignee  in  bankruptcy,  or  to  prevent 
tiie  same  from  being  distributed  under  the  Act,  or  to 
defeat  the  object  of,  or  in  any  way  impair,  hinder,  impede 
or  delay  the  operation  and  effect  of,  or  to  evade  any  of 
the  provisions  of,  the  Act. 

On  the  23d  of  August,  1870,  the  bankrupts,  under 
their  firm  name  of  E.  P.  Sanger  &  Go.  made  and  delivered 
to  one  William  H.  M.  Sanger  their  check,  dated  that 
day,  drawn  on  the  Central  National  Bank  of  the  city  of 
New  York,  payable  to  the  order  of  said  William  H.  M» 
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Sanger,  for  $4,891  64.  On  the  24th  of  August,  1870, 
they  made  and  delivered  to  said  William  H.  M.  Sanger 
a  like  check,  for  $4,651  37.  These  checks  were  indorsed 
and  passed  by  William  H.  M.  Sanger  to  the  defendants, 
the  Tenth  National  Bank.  On  presentment  at  the 
Central  National  Bank,  payment  of  them  was  refused. 
A  suit  was  brought  on  each  of  the  checks  against  the 
makers  and  the  indorser.  The  summons  and  complaint 
in  each  of  the  suits  were  served  on  Edmund  P.  Sanger, 
on  the  3d  of  November,  1870,  and  on  Walter  Scott,  on 
the  29th  of  November,  1870.  A  judgment  was  entered 
against  them,  in  each  suit,  for  want  of  appearance  and 
of  answer  or  demurrer,  and  against  William  H.  M. 
Sanger,  on  the  12th  of  January,  1871,  the  judgments 
being  severally  for  the  sums  of  $5,051  01  and  $4,803  47. 
On  these  judgments  the  executions  referred  to  were  on 
the  same  day  issued,  and  the  levies  made. 

When  the  deputy  sheriff  made  the  levies,  he  made  a 
demand  for  the  money.  The  debtors  said,  in  reply,  that 
they  did  not  have  the  money  at  that  time,  but  expected 
to  get  it  soon.  ^  The  sheriff  held  possession  for  forty- 
five  days  of  the  property  levied  on,  and  it  was  then  sold. 
The  proceeds  are  in  the  hands  of  the  sheriff.  When  the 
levies  were  made,  part  of  the  property  levied  on  was 
already  under  attachment,  under  process  from  a  State 
Court. 

The  firm  of  E.  P.  Sanger  &  Co,  failed  in  September, 
1870.  It  did  not  after  that  resume  general  payment  of 
its  debts,  although  it  bought  a  few  bills  of  goods  for 
cash.  It  did  not  after  that  meet  any  of  its  obligations 
except  those  specially  arranged  for,  and  absolutely  neces- 
sary to  carry  on  its  business.  It  owed,  when  it  failed, 
from  $150,000  to  $200,000.  The  reason  why  it  did  not 
pay  the  amounts  claimed  in  the  suits  on  the  checks  was, 
that  it  did  not  have  any  money.  A  few  days  after  the 
executions  were  levied,  according  to  the  bankrupt 
Sanger's   testimony,  he,  in   a   conversation    with   the 
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president  of  the  bank,  proposed  to  pay  him  $2,500,  if  he 
would  withdraw  the] sheriff  and  vacate  the  judgments; 
but  the  president  refused  to  do  so,  assigning  as  a  reason 
that  the  bankrupts  had  not  settled  with  all  their 
creditors,  and  that  the  bank  had  to  refuse  in  order  to 
protect  itself,  but  offered  to  take  $3,000  in  cash,  and 
withdraw  the  sheriff,  but  not  vacate  the  judgments. 
Sanger  says  that  this  offer  was  refused  by  the  bankrupts, 
and  that  the  same  offers  on  both  sides  were  afterwards 
made  and  'refused  several  times.  The  president  of  the 
bank  testifies,  that  his  offer  was  to  take  forty-five  per 
cent,  of  the  claims,  and  withdraw  the  sheriff^  and  wait 
some  time  for  the  remainder.  From  the  time  it  was  so 
sued,  the  firm  was  not  able  to  pay  the  demands  sued  on, 
and  it  was  not,  from  September,  1870,  able  to  pay  its 
debts  in  full. 

The  checks  referred  to  were  received  on  deposit  by 
the  bank  from  William  H.  M.  Sanger,  who  kept  an 
account  with  it.  After  the  checks  were  dishonored,  and 
before  suit  was  brought  on  them,  the  president  of  the 
bank  had  an  interview  in  regard  to  them  with  the  two 
Sangers.  The  substance  of  the  conversation  was  a  re- 
quest for  the  forbearance  of  the  payment  of  the  checks. 
One  of  the  reasons  assigned  for  the  request  was,  that 
Edmund  P.  Sanger  was  going  on  nicely  with  his  business, 
and  expected  William  H.  M.  Sanger,  who  was  his 
brother,  to  provide  for  them,  and  that  any  pressure  on 
the  part  of  the  bank  would  embarrass  Edmund  P. 
Sanger.  By  reason  of  promises  made  for  an  earlier  pay- 
ment or  settlement,  the  bank  refrained  from  bringing 
suit.  The  president  was  assured  by  William  H.  M. 
Sanger,  that  his  brother  was  in  a  most  excellent  con- 
dition ;  that  the  firm  had  failed  and  had  compromised 
some  time  previously,  but  was  then  going  on  nicely ;  and 
that  it  had  a  large  stock  in  process  of  manufacture, 
and,  as  soon  as  the  autumn  business  opened,  would  be 
able  to  make  satisfactory  arrangements.    After  the  suit 
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was  brought,  the  two  Sangers  urged  very  hard  for  an 
extension  of  time,  and  it  was  given. 

The  president  of  the  bank  testifies,  that  the  under- 
standing he  derived  from  his  conversation  with  the 
bankrupt  Sanger,  after  the  levies  were  made,  was,  that 
the  firm  had  some  time  before  compromised  with  it» 
creditors  at  forty-five  cents  on  the  dollar ;  and  that  he 
had  the  same  understanding  when  the  suits  were  brought 
and  the  judgments  were  obtained,  and  was  further  in- 
formed that  the  compromise  would  leave  them  a  very 
handsome  surplus,  that  they  had  no  considerable  amount 
to  pay  until  April,  1871,  and  that  the  prospect  of  their 
business  was  excellent.  The  president  of  the  bank  had 
no  knowledge,  until  after  the  levies  were  made,  of  the 
existence  of  any  prior  attachment  on  any  of  the  goods 
levied  on.  It  does  not  appear  that  any  ofiScer  of  the 
bank  except  the  president  had  anything  to  do  with  any 
of  the  transactions  in  question. 

Notwithstanding  the  provision  of  the  35th  section  of 
the  Act,  that,  if  the  challenged  transfer  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course  of  business 
of  the  debtor,  the  fact  shall  be  prima  facie  evidence  of 
fraud,  I  do  not  see  in  this  case  any  satisfactory  evi- 
dence that  the  bank  had  any  reasonable  cause  to  believe 
that  the  debtors  intended,  by  suflfering  the  executions  to 
be  levied,  to  give  the  bank  a  preference.  The  bank  was 
put  on  inquiry  by  the  non-payment  of  the  checks.  It 
made  inquiry,  and  made  it  in  the  most  proper  quarters, 
as  to  the  status  and  prospects  of  the  debtors,  and  as  to 
their  relations  to  other  creditors,  if  any.  The  evidence 
rebuts  the  presumption  that  the  bank  intended  to  ob- 
tain, or  supposed  it  was  obtaining,  a  preference  over  any 
creditor  who  had  a  subsisting  enforceable  claim  at  the 
time ;  or  that  the  debtors  intended  to  give  the  bank,  or 
sufier  it  to  have,  any  such  preference ;  or  that  the  bank 
had  reasonable  cause  to  believe  that  the  debtors  had  any 
such  intention  or  view.    When  the  levies  were  made,  the 
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debtors  were  going  on  with  their  business.  They  con- 
tinued it  for  six  Weeks  afterwards,  before  the  petition 
against  them  was  filed.  It  does  not  appear  that  the 
levying  of  the  executions  broke  up  their  business,  or 
suspended  its  continuance.  Although  the  firm  failed  in 
September,  1870,  and  did  not  after  that  pay  its  debts  in 
full,  yet,  during  the  interval  between  that  time  and  the 
levies,  it  was  making  compromises  as  its  debts  matured, 
at  the  rate  of  forty-five  cents  on  the  dollar,  to  the  satis- 
faction of  those  who  so  compromised,  and,  as  I  under- 
stand the  evidence,  was  disposing  of  its  debts,  as  they 
matured,  by  such  compromises.  It  does  not  appear  that, 
at  the  time  of  the  levies,  the  bank  had  reasonable  cause 
to  believe  that  there  were  any  creditors  not  compromised 
with,  and  over  whom  it  could  obtain  a  preference.  What 
transpired  after  the  levies  were  made  cannot  affect  the 
rights  of  the  parties.  The  question  is  as  to  what  the 
bank  had  reasonable  cause  to  believe  at  the  time  the 
levies  were  made. 

It  results,  therefore,  that  the  bill  must  be  dismissed, 
with  costs. 


A.  Blumenstiel^  for  the  plaintiffs. 
H.  JE.  Tremain^  for  the  bank. 
J.  Sterling  Smithy  for  the  sheriff. 
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TWELVE    HUNDRED    AND    SIXTY-FIVE   VITEI- 
FIED  STONE-WAEE  SEWEE  PIPES,    &c. 

DXLITXRT   OF   CabOO. — BrEAKAOK  FROM   INHERENT   DefECT. ^TeNDEB 

OF  Freight. 

Stone-ware  pipes  were  shipped  on  a  ressel,  under  a  bill  of  lading,  excepting  dan- 
gers of  the  seas  and  naTigation,  but  containing  no  exception  of  loss  by  breakage. 
They  were  in  good  order  when  received,  were  stowed  properly  and  handled 
carefully  in  loading  and  discharging,  but  some  of  them  came  to  pieces  while 
being  dischiirged,  from  the  development  of  cracks  existing  when  the  pipes  were 
put  on  board,  or  caused  while  on  board  by  the  perils  of  the  sea,  the  ship  having 
met  with  bad  weather.  The  consignee  tendered  the  freight  on  the  sound  pipes 
delivered,  which  was  refused,  and  freight  was  demanded  on  the  whole,  at  the 
rate  per  ton  specified  in  the  bill  of  lading,  and  a  libel  was  filed  agiunst  the 
goods,  to  recover  the  freight : 

Eeldf  That,  as  the  goods  were  properly  stowed  with  reference  to  their  character 
and  their  apparent  condition,  the  vessel  was  not  liable  for  the  breakage,  and 
was  entitled  to  retain  all  the  goods  till  the  full  freight  was  paid. 

Blatchfobd,  J.  The  libel  alleges,  that,  in  December, 
1867,  the  bark  H.  L.  Roiith,  owned  by  the  libellants,  was 
lying  in  the  port  of  Glasgow,  in  Scotland,  bound  for  the 
port  of  New  York,  and  up  for  general  freight ;  that  J.  & 
K.  Young  shipped  on  board  of  her  the  property  libelled 
in  this  action,  to  be  transported  by  her  from  Glasgow  to 
New  York,  and  delivered  at  the  latter  port  to  William 
Nelson,  Jr.,  under  a  bill  of  lading,  a  copy  of  which  is 
annexed  to  and  made  part .  of  the  libel.  The  bill  of  lad- 
ing recites,  that  the  property  is  shipped  **in  good  order 
and  well  conditioned,"  and  contracts  for  its  delivery  ''in 
the  like  good  order  and  well  conditioned,"  exceptingt 
among  other  things,  dangers  of  the  seas  and  navigation) 
the  consignee.  Nelson,  **  paying  freight  for  the  said 
goods,"  at  a  rate  per  ton  specified  in  the  bill  of  lading* 
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The  libel  avers,  that  the  bark,  having  taken  the  property 
on  board,  and  having  well  and  carefully  stowed  the  same, 
sailed  for  the  port  of  New  York  with  the  same  on  board, 
and  arrived  there  safely  with  the  same  on  board,  and  dis- 
charged the  same  with  notice  to  the  consignee,  the  same 
being  in  as  good  condition  as  when  received  on  board, 
the  exceptions  in  the  bill  of  lading,  and  the  necessary 
breaking  of  the  goods,  from  their  nature  and  character, 
only  excepted,  and  then  and  there  tendered  and  offered 
to  deliver  the  same  to  the  consignee  on  the  payment  of 
the  freight  reserved  in  the  bill  of  lading,  but  which  he 
declined  and  refused  to  pay  ;  and  that  the  freight  due  is 
$886  76. 

The  consignee  named  in  the  bill  of  lading  is  the 
claimant  of  the  goods.  His  answer  denies  that  the  prop- 
erty safely  arrived  at  the  port  of  New  York,  and  that  it 
was  well  and  carefully  stowed,  and  that  whatever  dam- 
age to  it  there  was  was  caused  by  any  of  the  dangers  of 
the  seas  excepted  against  in  the  bill  of  lading,  and  that 
the  property  was  discharged  from  the  vessel  in  good 
order  and  condition  within  such  exceptions,  and  that  it 
was  all  of  it  discharged,  and  that  it  was  discharged  in  a 
proper  and  careful  manner,  and  that  it  or  any  part  of  it 
was  discharged  after  notice  to  the  claimant,  and  that  the 
libellants  tendered  or  offered  to  deliver  it,  or  any  part  of 
it,  to  the  claimant,  or  to  permit  him  to  receive  or  remove 
it,  or  any  part  of  it,  on  his  paying  freight  therefor,  as  per 
the  bill  of  lading,  and  that  he  refused  to  receive  it  or  re- 
move it,  or  any  part  of  it,  or  so  much  of  it  as  could  or 
would  be  discharged,  or  as  had  been  discharged  on  the 
pier  at  the  time  of  the  notice,  or  to  pay  the  freight 
therefor,  as  per  the  bill  of  lading.  The  answer  also 
avers,  that,  when  the  claimant  was  notified  that  the  bark 
would  discharge  the  property  at  pier  No.  19,  East  river, 
he  attended,  ready  and  willing  to  receive  it  and  pay 
freight  for  it,  as  per  the  bill  of  lading,  on  its  discharge, 
and  remove  it,  but,  on  arriving  there,  found  that  only  a 
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small  part  of  it  had  been  discharged  and  was  on  the 
wharf ;  that,  on  his  attempting  to  take  possession  of  and 
remove  the  same,  npon  tendering  and  oflfering  to  pay  to 
the  libellants  the  freight  for  the  same,  as  per  bill  of  lad- 
ing, and  have  the  freight  due  on  the  same  ascertained^ 
he  tendered  and  offered  to  the  libellants  the  money  for 
the  payment  of  said  freight,  as  per  bill  of  lading,  ton  by 
ton,  which  they  refused  to  receive,  and  they  refused  to 
liermit  him  to  remove  the  goods  already  discharged, 
although  requested,  and  refused  to  deliver  to  him  the 
goods  already  discharged,  or  any  part  of  the  goods  on 
board  of  the  bark  not  discharged,  or  to  discharge  the 
same,  unless  and  until  he  paid  the  full  amount  of  the 
freight  named  in  the^bill  of  lading,  before  the  goods 
were  discharged  or  he  could  remove   the   discharged 
goods ;  that,  thereupon,  he  offered  to  secure  the  libel- 
lants for  the  freight  money,  and  tendered  and  offered  to 
them  the  amount  of  freight  named  in  the  bill  of  lading, 
on  the  goods  being  discharged,  which  they  refused  to  re- 
ceive or  do ;  that  he  then  and  there  tendered  and  offered 
to  pay  to  the  libellants  the  freight  on  the  goods  already 
discharged,  and  also  on  all  of  the  goods  that  should  be 
discharged,  by  the  ton,  for  each  and  every  ton  as  dis- 
charged per  the  bill  of  lading,  which  they  refused  to  re- 
ceive or  do ;  that  they  refused  to  deliver  to  him  the 
goods,  or  any  part  of  them,  unless  and  until  he  first  paid 
the  whole  freight  named  in  the  bill  of  lading  before  the 
goods  were  discharged ;  and  that,  when  the  libel  was 
filed,  all  of  the  goods  had  not  been  discharged. 

The  goods,  after  being  libelled,  were  bonded  in  this 
suit,  and  delivered  to  the  claimant.  It  is  to  be  noted, 
that  the  answer  sets  up  no  recoupment  or  any  damage 
to  or  breakage  of  the  goods,  and  that  the  bill  of  lading 
contains  no  exception  as  to  loss  by  breakage,  other  than 
such  as  may  be  covered  by  the  exception  as  to  the  dan- 
gers of  the  seas  and  navigation.  The  goods  in  question 
were  stone-ware  pipes  and  rings  of  a  brittle  character. 
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transported  loose,  and  not  in  boxes  or  packages,  or 
otherwise  protected. 

The  evidence  satisfactorily  shows,  that  the  goods  were 
properly  stowed ;  that  the  vessel  met  with  bad  weather 
on  her  passage ;  that  the  goods  were  in  apparent  good 
order  when  put  on  board ;  that  such  goods  are  liable, 
throngh  transportation  in  ships  at  sea,  to  come  out 
of  the  vessel  broken,  through  the  development  of  cracks 
which,  in  fact,  existed  in  them  when  put  on  board,  but 
would  not  attract  notice ;  that  some  of  the  goods  in  this 
case  came  to  pieces,  when  handled  in  the  hold  of  the 
vessel,  for  the  purpose  of  being  discharged ;  that  the 
broken  pieces,  as  well  as  the  unbroken  goods,  were  dis- 
charged on  the  wharf;  that  the  goods  were  handled 
properly  and  with  care,  in  being  loaded  and  discharged ; 
and  that  none  were  broken  through  carelessness  in  dis- 
charging them,  although  some  came  to  pieces  while 
being  moved  from  the  vessel  or  the  wharf  to  a  place  of 
deposit,  through  the  development,  as  seems  probable, 
either  of  cracks  existing  when  they  were  put  on  board  of 
the  vessel,  or  of  cracks  caused  on  board  by  the  perils  of 
the  sea.  Although  there  was  not  in  the  bill  of  lading 
any  exception  of  loss  by  breakage,  yet  the  vessel  is  not 
liable  for  losses  caused  by  inherent  defects  in  the  goods, 
or  by  their  brittle  nature,  provided  they  were  in  appar- 
ent good  order  when  put  on  board,  and  were  properly 
Btowed  with  reference  to  their  character  and  their  appar- 
ent condition.  That  was  the  ca^e  here;  and,  in  such 
ease,  the  consignee  must  bear  the  loss,  as  well  as  pay  the 
freight,  not  only  on  the  goods  delivered  in  an  unbroken 
condition,  but  on  all  put  on  board  under  the  bill  of  lad- 
ing (Clark  V.  Barnwell,  12  Howard,  272,  282,  283). 

In  the  present  case,  the  claim  on  the  part  of  the  con- 
signee seems  to  be  that  he  is  not  bound  to  pay  freight 
on  any  goods  except  such  as  were  delivered  to  him  in  an 
unbroken  condition.  That  is  the  meaning  of  the  aver- 
ments in  the  answer  as  to  the  offer  of  the  claimant  to 
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pay  freight  for  the  goods,  or  for  the  goods  discharged, 
as  per  the  bill  of  lading,  and  ton  by  ton  as  per  the  bill  of 
lading,  as  discharged  per  the  bill  of  lading.  The  evi- 
dence shows  this  clearly,  and  that  the  whole  effort  of  the 
claimant  was  to  get  the  unbroken  pipes  and  rings,  and 
pay  freight  only  on  them.  He,  in  fact,  never  offered  to 
pay  freight  on  the  goods  as  discharged,  but  his  only 
offer  really  was  to  pay  freight  on  unbroken  pipes  and 
rings,  ton  by  ton,  as  they  should  be  discharged  unbroken. 
He  sought  to  make  the  vessel  insurers,  under  the  bill  of 
lading,  against  the  breakage  of  the  goods  on  the  voyage. 
On  this  state  of  facts,  the  libellants  had  a  right,  having 
been  guilty  of  no  fault  or  negligence  in  loading,  stowing, 
transporting  or  discharging  the  goods,  to  retain  all  the 
goods  until  the  full  freight  named  in  the  bill  of  lading 
was  paid,  provided  they  discharged  everything  named 
in  the  bill  of  lading.  They  did  that,  and,  after  all  the 
goods  had  been  discharged,  and  were  upon  the  wharf, 
awaiting  the  payment  of  the  freight  and  their  removal 
by  the  claimant,  the  suit  was  brought.  The  claimant 
had  full  notice  of  the  place  and  of  the  fact  of  the  dis- 
charge of  his  goods,  and  saw  some  of  them  on  the  wharf 
unbroken,  while  others  were  on  the  wharf  at  the  same 
*  time  broken,  and  saw  that  they  were  in  process  of  being 
discharged. 

There  must  be  a  decree  for  the  libellants^  with  costs, 
for  the  amount  of  the  freight,  computed  in  the  manner 
prescribed  by  the  bill  of  lading,  namely,  £128  18«.  8rf. 
sterling,  converted  into  United  States  currency  at 
bankers'  rate  of  exchange  on  London  in  New  York,  at 
the  date  of  the  entry  of  the  vessel  at  the  custom  house 
at  New  York,  on  her  arrival  at  New  York,  on  the  voyage 
in  question.  The  amount  will  be  ascertained  by  a  com- 
missioner,  on  a  reference. 

Beeb€f  Donohue  c6  Cooke^  for  the  libellants. 
U.  Seymour,  for  the  claimant. 
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Internal  Revenue. — Canceling  Tobacco  Stamps. — Intent  to  Sei«i* 

OK   Remove  in  Fraud  qf  the  Law. 

Two  unstamped  packages  of  tobacco,  and  some  unstamped  packages  of  cigarettes, 
were  found  in  a  tobacco  store.  It  was  a  question,  on  the  evidence,  whether 
these  packages  belonged  to  the  establishment.  Other  packi^s,  properly 
stamped,  were  also  found  there.  There  was  evidence  tending  to  show  that  the 
person  in  charge  of  the  store  had  been  in  the  habit  of  not  destroying  the 
stamps  in  packages  which  were  emptied,  but  (if  keeping  them : 

Hdd^  That  the  unstamped  packages  must  be  forfeited,  under  the  70th  section  of 
the  Act  of  July  20th,  1868  (15  U.  8.  Stat,  at  Large,  166) ; 

That  the  expression,  *'  in  fraud  of  the  internal  revenue  laws,**  in  the  48th 
section  of  the  Act  of  June  30th,  1864,  as  amended  by  the  9th  section  of  the 
Act  of  July  13th,  1866  (14  Id.,  Ill),  means,  "in  violation  of  the  internal  revenue 
laws  ;* 

That,  although  there  might  have  been  no  intent  to  sell  or  remove  the  stamped 
packages  without  their  paying  the  taxes  which  the  stamps  indicated,  there 
might  have  been  a  design  to  remove  and  sell  them  in  fraud  of  the  law ; 

That,  if  there  was  an  intention  on  the  part  of  those  in  charge  of  the  establishment, 
to  violate  the  law  in  relation  to  the  goods  that  were  taxable,  by  not  canceling 
the  stamps  on  packages  that  were  sold,  as  required  by  the  '72d  section  of  the 
Act  of  July  20th,  1868,  then  the  whole  establishment  was  forfeited; 

That,  if  the  unstamped  packages  belonged  to  the  establishment,  and  were  there 
for  the  purpose  of  being  sold  without  the  payment  of  tax  upon  them,  it  would 
be  good  ground  for  forfeiting  the  entire  establishment ; 

That  the  Government  must  make  out  its  case  to  the  satisfaction  of  the  jury,  by  a 
preponderance  of  testimony. 

Blatchford,  J.,  charged  the  jury  as  follows :  This 
prosecution  is  instituted  under  the  70th  section  of  the 
Act  of  July  20th,  1868  (15  U.  S.  Stat  at  Large,  15G),  in 
relation  to  a  portion  of  the  goods  seized,  and  under  the 
48th  section  of  the  Act  of  June  30th,  1864,  as  amended 
by  the  9th  section  of  the  Act  of  July  13th,  1866  (14  TT. 
S.  Stat,  at  Large,  111),  in  relation  to  the  rest  of  the  prop- 
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erty.  The  entire  establishment  was  seized.  Yoa  most 
find  a  verdict  for  the  Oovernment  in  regard  to  the  two 
unstamped  packages  of  tobacco,  and  in  regard  to  the 
unstamped  cigarettes,  because  they  were  found  in  the 
establishment  without  the  stamps  which  the  law  requires 
to  be  upon  them.  The  70th  section  of  the  Act  of  1868 
toys :  **  The  absence  of  the  proper  stamp  on  any  package 
of  manufactured  tobacco  or  snuff  shall  be  notice  to  all 
persons  that  the  tax  has  not  been  paid  thereon,  and  such 
tobacco  or  snuff  shall  be  forfeited  to  the  United  States." 
Therefore,  you  must  find  a  verdict  for  the  Government 
in  regard  to  the  two  packages  and  the  cigarettes. 

In  regard  to  the  rest  of  the  property  which  was 
seized,  which  comprises  a  large  mass  of  goods,  cQusisting 
generally  of  segars,  cigarettes,  chewing  tobacco,  and 
smoking  tobacco,  put  up  in  packages,  and  whieb 
was  appraised  and  delivered  to  the  claimant  in  this  case 
at  a  valuation  of  $4,850,  the  Government  claims  the 
condemnation  of  all  of  it,  under  the  48th  section  of  the 
Act  of  1864,  which  declares,  that  **all  goods,  wares, 
merchandise,  articles,  or  objects,  on  which  taxes  are 
imposed  by  the  provisions  of  law,  which  shall  be  found 
in  the  possession,  or  custody,  or  within  the  control,  6f 
any  person  or  persons,  for  the  purpose  of  being  sold  or 
removed  by  such  person  or  persons  in  fraud  of  the 
internal  revenue  laws,  or  with  design  to  avoid  payment 
of  said  taxes,  may  be  seized  by  the  collector  or  deputy 
collector  of  the  proper  district,  or  by  such  other  collector 
or  deputy  collector  as  may  be  specially  authorized  by 
the  commissioner  of  internal  revenue  for  that  purpose, 
and  the  same  shall  be  forfeited  to  the  United  States/' 
All  that  is  necessary,  under  this  48th  section,  to  forfeit 
goods  on  which  taxes  are  imposed  by  the  provisions  of 
law,  is,  that  they  must  be  found  in  the  possession  or 
custody,  or  within  the  control,  of  some  person,  for  the 
purpose  of  being  sold  or  removed  by  such  person  in 
fraud  of  the  internal  revenue  laws,  or  with  design  to 
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avoid  payment  of  the  taxes  imposed.  It  is  not  necessary 
that  they  should  have  been  actually  olBtered  for  sale. 
The  cause  of  forfeiture  is  their  being  found  in  the 
possession,  custody  or  control  of  the  person,  with  the 
design  and  intent  existing  in  the  mind  of  the  person 
who  has  them  in  his  possession,  custody  or  control,  to 
sell  or  remove  them  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  the  taxes. 

Ordinarily,  no  question  arises  in  regard  to  any  dis- 
tinction in  meaning  between  the  expression,  *'  sell  or 
remove  in  fraud  of  the  internal  revenue  laws,"  and 
the  expression,  "sell  or  remove  with  design  to  avoid 
the  payment  of  taxes,"  but,  in  this  case,  the  distinction 
is  insisted  on  by  the  Government,  and,  I  think,  properly. 
The  goods,  in  this  establishment,  which,  if  stamps  had 
not  been  found  on  them,  would  have  been  forfeited  for 
that  cause  alone,  were  found  with  the  proper  stamps 
upon  them ;  and,  ordinarily,  where  goods  are  found 
with  the  proper  stamps  upon  them,  it  is  a  violent  pre- 
sumption to  ask  a  jury  to  believe  that  there  was  a 
design,  in  regard  to  those  goods,  to  sell  or  remove  them 
in  fraud  of  the  law,  or  with  design  to  avoid  the  payment 
of  the  taxes,  if  the  mode  of  paying  the  taxes  be  by 
stamps.  But,  here,  it  is  claimed,  on  the  part  of  the 
Government,  that,  although  these  goods  were  found  with 
the  proper  stamps  on  them,  the  jury  have  a  right  to  say, 
and  are  bound  to  say,  that  they  were  in  the  custody  and 
control  of  the  young  man  who  was  entrusted  by  his 
father  with  the  control  and  management  of  that  establish- 
ment, with  the  purpose,  on  his  part,  to  have  them  sold  or 
removed  in  fraud  of  the  internal  revenue  law,  although 
he  may  have  had  no  design  or  intent  to  sell  or  remove 
them  without  having  the  taxes  on  them  paid.  The 
Court  charges  you,  |n  this  case,  that,  although  there  may 
have  been  no  intent  to  sell  or  remove  the  goods  which 
had  the  stamps  upon  them  without  their  paying  the 
taxes  which  the  stamps  indicated,  nevertheless,  there 
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may  have  been  a  design  to  remove  them  and  sell  them 
in  fraud  of  the  law.  The  expression,  ^*  in  fraud  of  the 
internal  revenue  laws/'  in  this  connection,  means, 
in  violation  of  the  internal  revenue  laws;  and  this 
definition  makes  it  necessary  to  call  your  attention  to 
some  other  sections  of  the  law.  One  is  the  72d  section 
of  the  Act  of  1808,  which  provides,  that,  whenever  any 
package  of  any  kind,  containing  tobacco,  shall  he 
emptied,  ^Hhe  stamped  portion  thereof,"  that  is,  the 
stamped  portion  of  the  envelope  or  wrapper,  "  shall  be 
destroyed  by  the  person  in  whose  hands  the  same  may 
be."  That  means,  that  the  portion  of  the  envelope 
which  bears  the  stamp  must  be  destroyed ;  and  it  can 
mean  nothing  less  than  that  the  stamp  itself  must  be 
destroyed.  It  is  a  violation  of  this  provision,  when  any 
stamped  package  containing  tobacco  is  emptied,  not  to 
destroy  the  stamp.  The  "stamped  portion"  is  the 
portion  which  contains  the  stamp,  and  it  is  impossible 
to  destroy  the  '*  stamped  portion,"  the  portion  which 
actually  has  upon  it  the  stamp,  without  destroying  the 
stamp.  The  same  72d  section  goes  on  to  say,  that 
"any  person  who  shall  wilfully  neglect  or  refuse  so  to 
do,  shall,  for  each  such  olfence,  on  conviction,  be  fined 
fifty  dollars,  and  imprisoned  not  less  than  ten  days,  nor 
more  than  six  months;"  and  that  "any  person  who 
shall  sell  or  give  away,  or  who  shall  buy  or  accept  from 
another,  any  such  empty  gtamp  box,  bag,  vessel,  wrapper 
or  envelope  of  any  kind,  or  the  stamped  portion  there- 
of, shall,  for  each  such  offence,  on  conviction,  be  fined 
one  hundred  dollars,  and  imx>risoned  for  not  less  than 
twenty  days  and  not  more  than  one  year."  It  is  thus 
made  unlawful  for  any  individual  to  accept  from  any 
other  individual  any  one  of  these  once  used  tobacco 
stamps  which  I  have  now  before  me.  It  is  made  un- 
lawful, because  of  the  door  to  fraud  that  is  opened  by 
the  neglect  on  the  part  of  the  person  who  has  the 
power,  and  is  charged  by  the  law  with  the  duty,  to 
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destroy,  mutilate  and  obliterate  thoroughly  from  exist- 
ence,  these  stamps,  the  moment  the  package  is  emptied^ 
He  has  no  business  to  throw  the  used  stamps  into  the 
street,  or  to  give  them  to  any  other  person  to  paste  in  a 
book  for  curiosity,  or  for  any  other  purpose. 

The  Government  contends,  in  this  case,  that  it  has 
shown  to  you,  that  the  young  gentleman  in  charge  of 
this  establishment,  has,  by  his  own  confession,  been  in 
the  habit,  when  packages  in  the  establishment  were 
emptied  of  their  contents,  of  not  destroying  the  stamped 
portions  of  the  envelopes,  but  of  keeping  the  stamps 
in  his  own  possession,  in  violation  of  the  law,  affording 
an  opportunity  not  only  for  the  use  of  them  by  himself, 
but  an  opportunity  for  any  person  who  could  obtain 
access  to  them,  to  steal  and  use  them.  The  inference 
which  the  Government  seeks  to  have  drawn  from 
this  fact,  if  established,  is,  that,  as  he  had,  to  the 
extent  shown,  committed  this  violation  of  the  law 
knowingly  (and  it  is  for  you  to  say  whether  it  was  done 
knowingly),  you  have  a  right  to  infer  that  he  intended 
to  violate  the  law  in  the  same  manner  in  regard  to  some 
of  the  taxable  goods  which  were  seized.  If  there  was 
such  intention  to  thus  violate  the  law,  and  commit  a 
fraud  upon  the  law,  in  respect  to  any  of  the  taxable 
goods  found  in  this  establishment,  then  the  whole 
establishment  is  forfeited. 

It  is  contended,  on  the  part  of  the  Government, — 
that  what  was  done  by  this  young  man,  was  not  done 
purely  for  amusement,  and  was  not  done  without  any 
wrongful  intent  in  regard  to  the  disposition  or  removal 
in  future  of  the  goods  in  the  establishment,  and  that  the 
jury  have  a  right  to  infer,  that  he  intended,  when  some 
of  the  goods  then  in  the  establishment  should  be  sent 
out,  to  take  the  stamps  off  from  them,  and  keep  such 
stamps  in  his  possession. 

In  regard  to  the  two  packages  of  Killikinick  tobacco, 
the  71st  section  of  the   Act  of  1868  provides,  that  any 
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person  who  shall  remove  from  any  manufactory,  or  any 
place  where  tobacco  is  made,  any  manufactured  tobacco, 
without  the  proper  stamp  for  the  tax  thereon  being 
affixed  and  canceled,  shall  be  fined  and  imprisoned,  on 
conviction.    It   was   therefore,  a  violation  of  law  for 
these  two  packages  of  tobacco  to  be  without  stamps  on 
them,  whether  they  were  samples,  or  not.    The  Govern- 
ment claims  that  this  young  man  ought  to  have  known 
that  fact,  and  that  the  state  of  mind  which  could  induce 
him    to  receive  such  i>ackages  into  his  custody   and 
possession,  without  their  having  stamps  on  them,  is  to  be 
taken  into  consideration  by  the  jury,  in  regard  to  bis 
intent  in  regard  to  the  goods  found  in  the  establishment. 
In  regard  to  the  cigarettes,  it  is  for  you  to  say,  whether 
there  was  any  knowledge  or  information  on  the  part 
of  any  one  in  the  establishment,  that  there  were  any 
cigarettes   in   the   box.    No   such   question  exists  in 
regard  to  the  two  packages  of  tobacco,  because  it  was 
manifest  what  they  were. 

Now,  there  is  but  a  siugle  other  point,  and  that  is 
this.  I  do  not  understand  it  to  be  seriously  claimed  on 
the  part  of  the  Government  (although  it  is  a  question  for 
you  to  decide),  that  these  two  packages  of  tobacco  and 
these  cigarettes  found  in  the  establishment  belonged  to 
the  establishment.  If  you  do  not  believe  the  testimony 
in  regard  to  these  packages,  or  in  regard  to  these  cigar- 
ettes, and  believe  that  they  really  belonged  to  the  estab- 
lishment, then,  being  found  there  without  stamps  upon 
them,  and. found  in  the  possession  and  control  of  the 
persons  in  the  establishment,  it  is  for  you  to  say  whether 
they  were  there  for  the  purpose  of  being  sold  without 
the  payment  of  tax  upon  them.  If  so,  that  would  be  a 
good  ground  for  forfeiting  the  entire  establishment. 

You  have  heard  all  the  testimony,  and  it  is  for  yon 
to  say,  as  a  question  of  fact,  whether,  on  the  evidence, 
you  believe  there  were  in  this  establishment  any  goods 
on  which  taxes  were  imposed,  found  in  the  possession. 
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custody,  or  control  of  any  person  who  had  the  control 
and  management  of  that  establishment  derived  from  its 
owner,  for  the  purpose  of  being  sold  or  removed  in  vio- 
lation of  the  internal  revenue  laws,  or  with  design  to 
avoid  payment  of  taxes ;  and  it  is  for  the  Government  to 
make  out  their  case  to  your  satisfaction  by  a  preponder- 
ance of  testimony.  The  fair  weight  of  testimony  must 
be  in  favor  of  the  condemnation,  otherwise  you  onght 
not  to  find  a  verdict  condemning  the  goods. 

The  jury  found  a  verdict  for  the  United  States,  con- 
demning the  two  packages  of  tobacco  and  the  cigarettes, 
and  for  the  claimant  as  to  the  rest  of  the  property 
seized. 

Thomas  Simmis  {Assistant  District  Attomey)^  for  the 
United  States. 

Ethan  Allen^  for  the  claimant. 


Ilortjjem  gistrict  uf  flcfo  Sorh* 

NOVEMBER,  1871. 

IN  THE  MATTER  OP  THE  TEOY  WOOLEN  CO., 

A  BANKEUPT.       * 

Motion  for  Rehkaring. — Laohks. 

A  reference  was  ordered  in  this  proceeding,  for  the  purpose  of  allowing^  the  claim 
of  C.  V.  A  Ck>.,  a  creditor,  to  be  contested.  Tbe  report  of  the  referee,  fixing' 
the  amount  of  the  claim,  was  filed,  and  exceptions  to  the  report  were  fiJed  by  a 
bank,  which  was  also  a  creditor,  and  by  the  assignee.  These  exceptions  were 
heard,  and  on  July  18th,  1871;  an  order  was  made  confirming  the  report^  and 
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the  bank  and  the  assignee  were  Informed  thereof;  and  on  Joly  15th  the  bank 
endeavored  to  obUdn  a  reyersal  of  the  order  by  a  petition  of  renew  to  the  Cir- 
cnit  Court,  which  wu  dismissed.  The  assignee  also  lendeaTored  to  obtain  a 
rerersal  of  the  order,  by  an  appeal  to  the  Circuit  Court,  but  his  appeal  was  too 
late,  and  was  slso  dismissed.  He  then  applied  to  this  Court  for  a  reargument  or 
rehearing  on  the  report  of  the  referee,  in  order  by  that  means  to  obtun  a  rcTiew 
of  the  decision. 

BfU^  That,  even  if  the  Court  had  the  power  to  grant  the  application,  the  cireum- 
stances  of  the  case  were  not  such  as  to  warrant  it  in  granting  the  appllcatioii. 

The  eases  which  hold  that  a  Court  should  not  do,  indirectly,  what  it  has  no  power 

to  do  directly,  should  be  adhered  to,  except,  perhaps,  in  such  extraordinary  and  I 

extreme  cases  as  ought  to  be  oonsidered  as  exceptions  to  an  almost  inflexible  and  T 

absolute  general  rule. 

This  was  an  application  by  the  assignee  of  the  bank- 
nipt  for  a  reargument  or  rehearing  on  the  report  of  a 
referee,  sustaining  claims  of  Cooper,  Vail  &  Co,,  of  New 
York,  against  the  bankrupt,  to  the  amount  of  $67,000, 
and  the  exceptions  to  that  report  filed  by  the  assi^ee, 
-and  by  the  First  National  Bank  of  Troy,  a  creditor  of 
the  bankrupt. 

The  decree  confirming  the  report  on  the  first  hearing 
was  filed  July  13th,  1871,  and  the  bank  and  the  assignee 
were,  on  or  about  the  15th  July,  informed  thereof.  The 
bank  attempted  to  obtain  a  reversal  of  that  decree  by  a 
petition  of  review  to  the  Circuit  Court ;  and  the  assignee, 
on  the  request  of  a  portion  of  the  creditors,  took  pro- 
ceedings for  its  reversal  by  an  appeal  to  the  Circuit 
Court,  but  too  late  to  make  his  appeal  eifectual ;  and 
both  the  petition  and  the  appeal  were  dismissed  by  the 
Circuit  Court. 

* 

Hall,  J.  The  present  application,  though  in  form 
an  application  by  the  assignee  for  a  reargument  or  re- 
hearing, is,  in  substance  and  fact,  an  application  to  this 
Oourt  in  the  interest  of  the  other  creditors  of  the  bank- 
rupt, who  oppose  the  claim  of  Cooper,  Vail  &  Co.,  for  an 
order  vacating  the  order  or  decree  allowing  the  claim  of 
Cooper,  Vail  &  Co.,  that  it  may,  on  being  re-entered,  be 
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subject  to  an  appeal.  It  is  an  application  to  the  Gourt 
to  do,  in  this  indirect  manner,  what,  it  is  conceded,  it  can- 
not directly  do  ;--that  is,  to  extend  the  time  fixed  by 
statute  within  which  an  appeal  can  be  allowed ;  for  there 
is  not  even  a  pretence  that  it  is  hoped  upon  a  reargu- 
ment  to  show  that  this  Court,  in  its  former  laborious  and 
careful  examination  of  the  case,  overlooked  or  misappre- 
hended any  portion  of  the  evidence  having  such  materi- 
ality as  would  by  any  possibility  change  its  conclusions. 
The  application  is  based  upon  the  fact  that  the  counsel 
of  the  assignee  and  the  bank  were  mistaken  in  their 
views  of  the  law  and  practice  of  the  bankruptcy  courts, 
in  respect  to  the  modes  of  proceeding  to  obtain  the  de- 
sired review  ;  and  it  must  be  conceded  that  their  mistake, 
in  regard  to  the  right  of  the  creditor  to  be  heard  upon 
petition  for  review,  should  not  be  attributed  to  any  un- 
usual want  of  care,  diligence,  or  learning.  In  respect  to 
the  time  and  manner  of  taking  an  appeal  by  the  assignee, 
there  was  certainly  less,  and  perhaps  little,  if  any,  doubt ; 
but  the  delay  in  bringing  the  appeal  probably  resulted, 
in  part  at  least,  from  the  mistake  which  was  made  in 
respect  to  the  right  of  the  bank  to  obtain  a  review  of  the 
case  upon  its  own  petition,  and  the  consequent  intention 
of  the  assignee  to  leave  the  further  litigation  of  the 
claim  of  Cooper,  Vail  &  Co.  to  the  bank.  The  delay  is, 
then,  to  some  extent,  excused,  and  this  has  made  it  nec- 
essary to  give  the  application  under  consideration  a 
careful  hearing  and  a  deliberate  and  somewhat  elaborate 
examination,  the  result  of  which,  with  some  of  the  rea- 
sons which  have  influenced  the  decision,  will  now  be 
stated. 

It  was  insisted  by  the  counsel  of^Cooper,  Vail  &  Co. 
that  the  Court  had  no  authority  to  grant  the  motion,  and 
that,  if  it  had  such  authority,  the  motion  ought,— ac- 
cording to  well-established  rules  of  decision,  and  upon 
controlling  authority,  to  be  denied. 

After  an  examination  of  the  cases  of  Wait  v.  Van 
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Allen,  22  N.  Y.  Bep.  319 ;  Caldwell  v.  The  Mayor  of 
Albany,  9  Paige,  572 ;  The  Bank  of  Monroe  v.  Widner, 
11  Id.  529 ;  Humphrey  v.  Ohamberlain,  1  Kernan,  274 ; 
McMlcken  v.  PeiTin,  18  Howard  U.  IS.  Bep.  507 ;  Cameron 
r.  McBoberts,  3  WheaUm,  591,  I  should  hesitate  long  be- 
fore granting  this  motion,  even  if  I  could  reach  the  con- 
clusion that  there  was  serious  doubt  of  the  legal  validity 
of  the  claim  of  Cooper,  Vail  &  Co.,  and  that,  aside  from 
the  strict  legal  rights  of  the  parties,  their  equities  were 
equal ;  for  the  cases,  which  hold  that  a  Court  should  not 
do  indirectly  what  it  has  no  power  to  do  directly,  should 
be  adhered  to,  except,  perhaps,  in  such  extraordinary 
and  extreme  cases  as  ought  to  be  considered  as  excep- 
tions to  an  almost  indexible  and  absolute  general  rule. 

The  case  of  Jellinghaus  v.  The  New  York  Insurance 
Co.  (5  Boswortk,  678)  is  probably  a  stronger  case,  or  one 
of  more  weight  and  authority,  in  favor  of  the  petitioner 
than  any  other  cited  upon  the  argument.  In  that  case» 
exceptions  had  been  taken  by  the  defendant  at  the  trial, 
and  a  bill  of  exceptions  and  amendments  had  been  pro- 
posed and  settled ;  but  in  the  mean  time  a  judgment  had 
been  regularly  entered,  so  that  the  right  of  the  defendant 
to  a  review  at  General  Term  had  been  cut  off.  A 
motion  to  set  aside  the  judgment  was  made  for  the 
purpose  of  enabling  the  defendant  to  be  heard  on 
his  bill  of  exceptions.  It  was  shown  that  the  defend- 
ant's attorney  acted  in  perfect  good  faith,  and  at  no 
time  suspected  there  was  any  doubt  of  his  right  to 
be  heard  on  the  exceptions  until  long  after  that  right 
was  barred ;  and  the  attorney  for  the  plaintiff  seems  not 
to  have  insisted  upon  a  denial  of  the  motion,  except  from 
a  sense  of  duty  in  oppositioh  to  his  inclination  to  relieve 
his  professional  brother  from  the  consequences  of  his 
mistake.  The  report  states  that ''  the  position  taken  by 
the  plaintiff's  attorney  was,  that  although  he  was  willing 
to  oblige  the  defendant's  attorney  in  every  way  possible 
consistent  with  his  duty  to  his  client,  yet  that  judgment 
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had  been  regularly  entered,  and  notice  thereof  given, 
the  time  to  appeal  had  elapsed,  and  the  case  and  except 
tions  could  not  be  heard,  and  he  was  not  at  liberty  and 
had  no  power  to  waive  the  rights  which  his  client  had 
thereby  acquired."  And  the  judge  who  delivered  the 
opinion  says,  **The  plaintiff's  attorney,  in  declining  to 
waive  the  default  now,  does  so  only  because  he  supposes 
he  has  not  the  power,  authority,  and  right  to  do  it." 
And,  in  deciding  that  **as  no  injury  can  result  to  any 
party  from  granting  the  relief  sought,  while  possibly  the 
ends  of  justice  may  be  promoted,  the  defendants  should 
be  permitted  to  be  heard ;"  the  learned  judge  imme- 
diately added,  "At  the  same  time  I  deem  it  proper  to 
say  that  to  justify  the  granting  of  such  relief,  the  case 
should  be  one  of  unquestionable  mistake,  and  evincing 
perfect  good  faith,  and  should  be  meritorious ;  and  even 
then  to  grant  such  relief  is  going  to  the  extreme  verge  of  ju^ 
didal  discretion.^ ^ 

Even  under  the  doctrines  of  this  case,  this  motion 
should  be  denied.  It  is  fair  to  presume,  from  the  papers 
presented  on  the  hearing,  that  the  assignee  did  not  in- 
tend or  expect  to  appeal  until  he  was  urged  and  induced 
to  attempt  to  do  so  by  the  creditors,  under  whose  in- 
fluence much  expensive  and  unreasonable  litigation  has 
already  been  had  in  this  case,  to  the  great  injury  and 
loss  of  the  parties  interested ;  and  this, — and  not  any 
mistake  in  regard  to  the  law  and  practice  regulating  an 
appeal  by  him, — was  the  main,  if  not  the  sole,  cause  of 
the  delay  which  resulted  in  the  failure  to  take  and 
perfect  his  appeal  in  time. 

The  application  is  not  meritorious  to  any  such  extent 
as  to  induce  a  Court  to  go  to  the  extreme  verge  of  judi- 
cial discretion.  The  assignee  and  the  bank  have  had  a 
laborious  and  expensive  examination  and  litigation  of 
the  questions  involved,  before  a  very  careful  and  compe- 
tent referee ;  that  referee  has  made  a  report,  evidencing 
full,  careful,  and. able  examination  and  consideration, 

Bt.  Vol.  V.— 27 
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and  fully  sustaining  the  claim  which  it  is  now  sought  to 
overthrow.  Numerous  exceptions  were  taken  to  this  re- 
port, and,  after  a  full  argument,  and  a  careful  and  delib- 
erate examination  of  the  questions  involved,  this  Court 
confirmed  the  report  of  the  referee.  Scarcely  a  doubt  of 
the  justice  or  of  the  strictly  legal  validity  of  the  claim  of 
Oooper,  Vail  &  Co.  was  then  entertained ;  and  the  argu- 
ments made  and  papers  submitted  on  the  hearing  of  the 
motion  for  a  rehearing,  have  strongly  confirmed  instead 
of  weakening  the  confidence  then  felt  in  the  justice  and 
propriety  of  the  referee's  decision.  It  is,  of  course,  pos- 
sible that  another  judge  might  reach  a  different  conclu- 
sion ;  and  it  is  evident  that  the  opposing  creditors,  in 
view  of  the  fact  that  their  own  claims  are  very  large, 
and  that  the  claim  of  Cooper,  Vail  &  Co.  amounts  to 
about  one-third  of  the  aggregate  amount  of  the  debts 
proved  against  The  Troy  Woolen  Company,  are  quite 
willing,  if  the  expense  of  the  litigation  can  be  thrown 
upon  the  fund  in  the  assignee's  hands,  so  that  one-third 
must,  in  effect,  be  borne  by  Cooper,  Vail  &  Co.,  even  if 
their  claim  is  established,  to  speculate  further  upon  the 
possible  chances  and  proverbial  uncertainty  of  litigation. 
But  if  there  can  be  a  possible  doubt  of  the  strict  legal 
right  of  Cooper,  Vail  &  Co.,  the  equities  of  the  case  are 
not,  in  my  judgment,  in  the  slightest  degree  doubtful. 
To  demonstrate  this  will  not  be  attempted;  to  do  so 
would  require  not  only  a  full  review  of  the  evidence  and 
exhibits  before  the  referee,  but  also  an  elaborate  state- 
ment of  what  has  appeared  before  this  Court  ui>on  va- 
rious applications  made  or  opposed  under  the  influences 
which  have  induced  the  assignee  to  make  this  applica- 
tion. The  probable  origin  and  purpose  of  the  Gale 
mortgage ;  the  application  in  respect  to  the  payment  of 
$15,000  on  that  mortgage  by  the  assignee ;  the  petition 
for  the  sale  of  the  premises  mortgaged  immediately 
afterwards,  and  theb  sale  and  conveyance,  to  the  trustee 
of  a  combination  of  creditors,  for  scarcely  a  tithe  of  the 
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value  put  upon  them  by  the  assignee  in  his  sworn  peti- 
tion for  authority  to  make  payment  upon  the  Gale  mort- 
.  gage ;  the  strenuous  opposition  to  the  motion  to  set  the 
sale  and  conveyance  aside,  and  the  appeal  from  the 
order  setting  aside  the  sale — a  sale,  the  circumstances  of 
which  were  such  as  to  justify  the  Circuit  Judge  in  stating 
in  his  written  opinion  upon  the  appeal  that  he  thought 
it  would '^  be  a  gross  discredit  to  the  administration  of 
justice  if  the  sale  of  the  bankrupt's  estate,  made  as  was 
the  one  now  in  question,  and  at  so  great  a  sacrifice  that 
real  estate,  mills,  water-power  and  machinery  of  great 
value,  have  in  the  administration  of  the  assignee,  been 
rendered  worse  than  valueless,  should  be  permitted  to 
stand,"  and  many  other  facts  and  circumstances  which 
might  be  stated,  do  not  commend  to  the  favor  and  dis- 
cretion of  this  Court  an  application  for  leave  to  use  the 
assignee  for  the  purpose  of  further  unjust  litigation  at 
the  expense  of  the  bankrupt's  estate,  and  to  the  certain 
and  protracted  postponement  of  any  dividend  to  the 
<3reditors  of  the  bankrupt. 

The  motion  for  a  reargument  or  rehearing,  or  for  an 
order  vacating  the  former  order  and  decree  of  this  Court 
is  denied. 
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OTHERS,  BANKRUPTS. 

Duty  of  Assiqkeb. — List  of  Creditors. 

The  as8%nee  in  bankruptcy  may  be  ordered  by  the  re^ster  to  famish  to  tibe 
bankrupt  a  certified  list  of  the  creditors  who  have  proved  their  debts,  and  mnst 
obey  the  order. 

In  this  case,  one  of  the  bankrupts  having  applied  for 
his  discharge,  his  petition  was  referred  to  the  register* 
The  register  gave  him  duplicate  lists  of  the  creditors 
who  had  proved  their  debts,  one  of  which  he  left  with 
the  assignee  to  be  certified  as  correct  by  him.  The  as- 
signee having  failed  to  do  so,  the  bankrupt  obtained 
from  the  register  an  order  that  the  assignee  show  cause 
why  he  should  not  sign  the  lists.  On  the  return  of  the 
order  to  show  cause,  the  assignee  failed  to  appear,  and  he 
did  not  sign  the  lists,  whereupon,  the  register  certified 
the  proceedings  to  the  Court,  stating  that  he  proposed 
to  make  an  order  that  the  assignee  furnish  and  deliver 
the  lists,  duly  signed,  to  the  bankrupt,  within  three  days. 

Blatohfobd,  J.  I  think  that  the  register  has  power 
to  make  the  proposed  order,  and  that  it  will  be  the  duty 
of  the  assignee  to  comply  with  it. 
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IN  THE  MATTBE   OP  JOEL  A.  H.  ELLIS   AND 

OTHEES,  BANKEUPTS. 

Dividend. — ^Individual  Estate. 

'TThere  it  appeared  that  E.,  one  of  the  bankrapts,  was  a  member  of  the  firm  of  E. 
B.  d  E.,  on  whose  petition  the  bankrapts,  who  composed  the  firm  of  E.  d(  J., 
had  been  adjadged  bankrapts,  and  a  dividend  had  been  declared  in  the  bank- 
raptcy  proceedings,  no  indiyidaal  debts  having  been  proved  against  E.,  althoogh 
snch  existed: 

Edd,  That  the  share  of  the  dividend  which  ^.  woald  be  entitled  to,  as  a  member 
of  the  firm  of  petitioning  creditors,  should  be  retained  by  the  assignee,  to  await 
the  action  of  the  individoal  creditors  of  E. 

In  this  case  the  firm  of  Ellis  &  Jaquays  was  ad- 
jadged bankrupt,  on  the  petition  of  the  firm  of  Ellis, 
Britton  &  Eaton.  Joel  A.  H.  Ellis  was  a  member  of 
both  firms.  An  assignee  having  been  appointed,  a  divi- 
dend of  twenty-five  per  cent,  was  declared,  under  which 
the  firm  of  Ellis,  Britton  &  Eaton  would  receive 
$2,945  45,  of  which  the  share  of  Joel  A.  H.  Ellis  would 
be  $474  44. 

There  were  individual  creditors  of  Ellis,  but  no  such 
claims  had  been  proved. 

The  register,  on  the  request  of  the  assignee,  certified 
the  facts  to  the  Court,  with  the  two  following  questions : 

1.  Is  the  whole  of  the  dividend  properly  payable  by 
the  assignee  to  the  firm  of  Ellis,  Britton  &  Eaton  ? 

2.  If  not,  may  not  the  proportion  of  the  dividend,  to 
which  Ellis  would  be  entitled,  be  retained  in  the  hands  of 
the  assignee,  to  await  the  action  of  his  individual  cred- 
itors, and  the  rest  of  it  be  paid  to  the  other  members  of 
the  firm  ? 

Blatohfobd,  J.  The  first  question  is  answered  in 
the  negative,  and  the  second  question  in  the  alffirmative. 
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WILLIAM  F.  JOBBINS,  ASSIGNEE,  &o.  v.  EBBN^ 
EZBE    MONTAGUE,     TOWNSEND     JACKSON, 
BENJAMIN    ALBEETSON    AND    WIFE,    ANI> 
ANDREW    MOUNT,    SHEEIPP    OP    HUDSON 
COUNTY,  NEW   JBESEY. 

Baitkruptct  Act. — Juribdictiok. — Original  Process. — Sbrvicx 

outbidx  of  thx  district. 

A  rabp<BDa  to  appear  and  anawer,  in  a  suit  in  equity  brought  by  an  aaaignee  in 
bankruptcy  to  restrain  the  foredosare  of  a  mortgage,  ia  original  proceaa  in  a 
ciyil  suit,  within  the  11th  section  of  the  judiciary  Act  of  1789. 

No  authority  is  to  be  found  in  the  bankruptcy  Act  for  the  service  of  such  a  sub- 
poena on  a  defendant  in  the  cause,  outside  of  the  limits  of  the  District  within- 
which  such  suit  is  brought 

On  June  15th,  1869,  Townsend  Jackson,  being  seized 
in  fee  of  certain  real  estate  in  Hudsofi  county.  New 
Jersey,  executed  a  mortgage  on  it  to  Ebenezer  Montague, 
to  secure  the  payment  of  a  bond  for  $10,000.  On  Novem- 
ber 24th,  1869,  Jackson  and  his  wife  conveyed  the  prop- 
erty to  Benjamin  Albertson.  On  January  22d,  1870, 
Jackson,  and  his  partner,  Joseph  A.  Brouner,  were  ad- 
judged bankrupts  by  this  Court,  on  a  petition  filed 
January  13th,  1870,  by  a  creditor ;  and  on  February  18th, 
William  P.  Jobbins  was  appointed  assignee,  and  the  as- 
signment was  recorded  in  the  office  of  the  clerk  of  said 
Hudson  county,  on  June  24th,  1870.  In  October,  1870, 
Montague  filed  a  bill  in  the  Court  of  Chancery  of  New 
Jersey  against  Jackson  and  his  wife  and  Albertson  and 
his  wife,  to  foreclose  tfie  above  mortgage.  On  that  bill 
a  decree  was  taken  by  default,  and  an  execution  thereon 
was  issued  to  the  sheriff  of  Hudson  county  to  sell  the 
real  estate.    The  sale  was  adjourned  till  September  2l8t,. 
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1871.  On  September  19th,  1871,  the  assignee  filed  the 
bill  in  this  cause,  charging  that  both  the  mortgage  to 
Montague  and  the  conveyance  to  Albertson  were  con- 
trary to  the  provisions  of  the  bankruptcy  Act ;  that  he 
was  not  made  a  party  to,  and  had  no  knowledge  of,  the 
foreclosure  suit ;  that  that  suit  was  collusive  ;  and  that 
Jackson  and  Albertson  resided  in  the  State  of  New  York, 
and  Montague  and  the  sheriff  in  Kew  Jersey.  The  bill 
prayed  for  an  injunction  restraining  any  further  pro- 
ceedings in  the  foreclosure  suit,  and  for  an  accounting 
to  ascertain  the  actual  amount  due  on  the  bond,  and  that 
the  plaintiff  might  be  allowed  to  redeem  the  premises 
on  payment  of  such  actual  amount,  besides  other  relief. 
On  this  bill  and  affidavits,  an  ex  parte  injunction  was 
issued,  as  prayed,  with  a  subpoena  to  appear  and  answer, 
which  were  served  on  Montague  personally,  at  Hacken- 
sack,  New  Jersey,  by  a  deputy  of  the  marshal  of  the 
United  States  for  the  Southern  District  of  New  York. 
Montague  thereupon  moved — ^appearing  only  for  the 
purpose  of  the  motion — ^to  set  aside  the  service,  and  to 
declare  such  service  void,  on  the  ground  that  it  was 
irregular  and  unlawful. 

W.  B.  Putney^  for  the  motion. 

D.  McMaJion,  opposed. 

Blatchford,  J.  The  service  of  the  subpoena  in  this 
case  on  the  defendant  Montague,  in  New  Jersey,  is 
claimed  to  be  irregular  and  without  force  to  compel  his 
appearance  in  the  suit  on  pain  of  having  the  bill  taken 
as  confessed  against  him,  on  the  ground  that  such  serv- 
ice was  in  violation  of  the  provision  of  the  11th  section 
of  the  Act  of  September  24th,  1789  (1  U.  S.  Stat,  at  Large, 
79).  That  provision  is  as  follows :  **No  person  shall  be 
arrested  in  one  District  for  trial  in  another,  in  any  civil 
action  before  a  Circuit  or  District  Court ;  and  no  civil 
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suit  shall  be  brought  before  either  of  said  Courts  against 
an  inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  District  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ."  It  is  contended,  on  the  part  of  the 
plaintiff,  that  this  Court  has  power,  under  the  provisions 
of  the  1st  and  2d  sections  of  the  bankruptcy  Act  of 
March  2d,  1867  (14  U.  8.  Stat  at  Large,  517),  to  bring  the 
defendant  Montague  into  this  Court  to  answer  this  bill, 
by  process  served  upon  him  in  New  Jersey. 

It  is  not  contended  that  this  Court  has  not  jurisdic- 
tion of  the  subject-matter  of  this  suit.  It  has  such  juris- 
diction by  virtue  of  the  2d  section  of  the  bankruptcy 
Act,  which  declares  that  this  Court,  being  the  District 
Court  of  the  District  where  the  proceedings  in  bank- 
ruptcy against  Jackson  and  Brouner  are  pending,  shall 
have  jurisdiction  of  all  suits  in  equity  brought  by  the 
assignee  in  bankruptcy  of  the  bankrupts,  against  any 
person  claiming  an  adverse  interest  touching  any  prop- 
erty or  rights  of  property  of  the  bankrupts,  or  either 
of  them,  transferable  to,  or  vested  in,  the  assignee.  The 
sole  question  is  as  to  the  jurisdiction  of  this  Court  over 
the  person  of  Montague,  by  means  of  such  service  of  sub- 
poena as  has  been  made. 

That  this  is  a  civil  suit,  and  that  Montague  is  an  in- 
habitant of  the  United  States  and  of  the  District  of  New 
Jersey,  and  was  not  an  inhabitant  of  this  District,  or 
found  in  it  at  the  time  of  serving  the  subpoena,  are  facts 
not  disputed.  Nor  can  there,  I  think,  be  any  doubt,  that 
the  subpoena  by  which  this  suit  is  brought  is  *^  original 
process."  Ho  far  as  Montague  is  concerned,  the  bill 
prays  for  an  account  of  the  amount  due  on  the  bond 
and  mortgage  to  him,  and  for  a  decree  that  the  plaintiff 
is  entitled  to  redeem  the  mortgaged  premises  on  paying 
to  Montague  the  amount  so  to  be  found  due,  and  that 
Montague  shall  then  deliver  up  the  mortgage  to  be  can- 
celled, and  that  all  suits  and  proceedings  by  Montague, 
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BOW  or  hereafter,  to  foreclose  the  mortgage,  or  to  sell  or 
obtain  possession  of  the  mortgaged  property,  may  be 
enjoined.  This  is  not  a  cross-bill,  in  any  sense.  Mon- 
tague has  no  suit  pending  in  this  Court.  It  is  an  original 
bill,  praying  for  original  relief,  and  the  subpoena  issued 
on  it  is  original  process. 

That  this  Court,  independently  of  any  provision  in 
the  bankruptcy  Act,  could  not  acquire  jurisdiction  of  the 
person  of  Montague  in  this  suit,  by  such  service  of  the 
subpoena  as  has  been  made  in  this  case,  is  not  doubtful. 
Independently  of  that  Act,  this  Court  could  make  effec- 
tive no  service  beyond  the  limits  of  this  District,  of  proc- 
ess of  subpoena,  in  equity,  to  appear  and  answer,  issued 
by  it  (Toland  v.  Sprague,  12  Peters,  300,  330 ;  Hemdon 
t;.  Bidgway,  17  Howard,  424,  425 ;  Atkins  v.  The  Fibre 
Disintegrating  Co.  7  Blatchf.  C.  C.  B.  555,  566). 

Does,  then,  the  bankruptcy  Act  make  lawful  such 
service  of  the  subpoena  to  appear  and  answer  as  was 
made  in  this  case  ?  In  Toland  v.  Sprague  (before  cited) 
it  is  said,  in  reference  to  Circuit  Courts:  "Whatever 
may  be  the  extent  of  their  jurisdiction  over  the  subject- 
matter  of  suits,  in  respect  to  i)ersons  and  property,  it 
can  only  be  exercised  within  the  limits  of  the  District. 
Congress  might  have  authorized  civil  process  from  any 
Circuit  Court  to  have  run  into  any  State  of  the  Union. 
It  has  not  done  so.  It  has  not,  in  terms,  authorized  any 
original  civil  process  to  run  into  any  other  District,  with 
the  single  exception  of  subpoenas  for  witnesses,  within  a 
limited  distance.  In  regard  to  final  process,  there  are 
two  cases,  and  two  only,  in  which  writs  of  execution  can 
now  by  law  be  served  in  any  other  District  than  that  in 
which  the  judgment  was  rendered  ;  one  in  favor  of 
private  i)ersons,  in  another  District  of  the  same  State ; 
and  the  other  in  favor  of  the  United  States,  in  any 
part  of  the  United  States.  We  think  that  the  opinion 
of  the  Legislature  is  thus  manifested  to  be,  that  the 
process  of  a  Circuit  Court  cannot  be  served  without  the 
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District  in  which  it  is  established,  without  the  special 
authority  of  law  therefor."  These  views  being  founded 
on  the  language  of  the  11th  section  of  the  Act  of  1789, 
are  equally  applicable  to  the  service  of  original  process 
issued  by  a  District  Oourt. 

The  jurisdiction  conferred  by  the  second  section  of 
the  bankruptey  Act,  on  this  Oourt,  is  one  over  ^^  aU  suits 
at  law  or  in  equity  which  may  or  shall  be  brought  by  the 
assignee  in  bankruptcy,  against  any  person  claiming  an 
adverse  interest  *  *  *  *  touching  any  property  or 
rights  of  property  of  said  bankrupt,  transferable  to,  or 
vested  in,  such  assignee."  But,  notwithstanding  this 
grant  of  jurisdiction  as  to  subject-matter,  when  the  suit 
is  brought  against  a  defendant  making  a  particular  claim 
of  interest  touching  certain  specified  property,  it  by  no* 
means  follows  that  such  jurisdiction  must  not  be  exer- 
cised in  subordination  to  the  provisions  of  the  eleventh 
section  of  the  Act  of  1789.  There  is  nothing  in  the 
second  section  of  the  bankruptcy  Act  dispensing  with  or 
repealing  the  provisions  of  the  said  eleventh  section,  and 
nothing  repugnant  to  or  inconsistent  with  them. 

The  only  other  section  of  the  bankruptcy  Act,  which 
it  is  supposed  authorizes  the  service  of  subpoena  made  ia 
this  case,  is  the  first  section.  But,  that  section  only  re- 
lates to  the  powers  which  this  Court  is  to  exercise  as  a 
Court  of  bankruptcy,  in  matters  and  proceedings  in  bank- 
ruptcy. It  is  now  determined  by  the  Supreme  Court, 
(Smith  V.  Mason,  14  WaXlace^  419),  that  the  general  clause 
in  the  first  section,  conferring  jurisdiction  on  the  District 
Courts,  must  be  considered  in  connection  with  all  the 
other  provisions  of  the  Act;  that  the  clause,  in  such 
first  section,  specifically  enumerating  the  cases  and  con- 
troversies to  which  the  jurisdiction  of  said  Courts  shall 
extend,  does  not  enumerate  the  *' suits  at  law  or  in 
equity"  enumerated  in  the  second  section ;  that  a  cause 
involving  a  controversy  such  as  that  exhibited  by  the 
bill  in  this  suit  cannot  be  commenced  by  a  petition,  fol- 
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lowed  by  an  order  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted,  or  be  determined  ip  a 
summary  way  by  the  District  Goart  sitting  in  bank- 
ruptcy, without  due  process  of  law ;  and  that  such  a  con- 
troversy falls  within  the  provisions  of  the  second  sec- 
tion, and  must  be  determined  in  a  suit  in  equity  or  an 
action  at  law,  as  the  case  may  be.  In  Morgan  v.  Thorn- 
hill  (11  Wallace^  65,  80),  it  is  said  by  the  Supreme  Oourt, 
that  the  jurisdiction  conferred  on  the  District  Courts  by 
the  second  section  of  the  bankruptcy  Act,  is  of  the  same 
character  as  that  conferred  on  the  Circuit  Courts  by  the 
eleventh  section  of  the  Act  of  1789 ;  and  that  the  juris- 
diction intended  to  be  conferred  on  the  Circuit  Courts, 
by  such  second  section,  is  the  regular  jurisdiction  be- 
tween party  and  party,  as  described  in  the  Act  of  1789 
and  the  third  Article  of  the  Constitution.  The  jurisdic- 
tion conferred  by  the  second  section  on  the  Circuit  Court 
for  the  District  where  the  proceedings  in  bankruptcy  are 
pending,  over  the  suits  therein, mentioned,  is  conferred 
in  the  same  terms  in  which  it  is  conferred  on  the  District 
Court  of  the  same  District.  In  respect  to  each  Court  it 
is  an  enlargement  of  its  jurisdiction.  But  for  such  pro- 
vision, the  Circuit  Court  would  have  no  jurisdiction  of  a 
suit  wherein  one  of  the  parties  named  in  the  second  sec- 
tion is  not  a  citizen  of  the  State  where  the  suit  is  brought 
while  the  adverse  party  is  a  citizen  of  another  State ; 
and,  but  for  such  provision,  the  District  Court  would 
have  no  jurisdiction  of  such  a  suit  as  is  mentioned  in  the 
second  section.  The  conferring  of  the  jurisdiction  on 
the  two  Courts  concurrently,  by  the  second  section,  in 
the  same  terms,  indicates,  plainly,  that  one  of  them  can- 
not, under  authority  derived  from  the  provision,  exercise 
such  jurisdiction  to  an  extent,  or  in  a  manner,  different 
from  the  other.  If,  therefore,  it  can  be  claimed  that  this 
Court  can  make  effective  such  service  of  process  as  has 
been  made  in  this  case,  it  follows  that  the  Circuit  Court 
for  this  District,  if  this  bill  were  pending  in  that  Court,. 
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coold  make  effective  a  like  serviee  of  process.  But,  it  is 
entirely  clear,  I  think,  that  the  jurisdiction  conferred  on 
both  Courts  by  the  second  section  of  the  bankruptcy 
Act,  is  a  rejpilar  jurisdiction  between  party  and  party, 
of  the  same  character  as  that  conferred  on  the  Circuit 
Courts  by  the  eleventh  section  of  the  Act  of  1789,  and  is 
to  be  pursued,  as  to  forms  and  modes  of  process,  under 
the  same  rules  which  obtain  as  to  suits  brought  in  the 
Circuit  Courts  in  pursuance  of  such  eleventh  sectioD. 
There  is  nothing  in  the  bankruptcy  Act  indicating  an 
intention  on  the  part  of  Congress  that  process  in  the 
suits  specified  in  the  second  section  of  the  bankruptcy 
Act  shall  be  served  or  made  effective  in  any  different 
manner  from  that  required  in  suits  brought  in  a  Circuit 
Court  under  the  jurisdiction  in  "suits  of  a  civil  nature 
at  common  law  or  in  equity,"  conferred  on  such  Court 
by  the  eleventh  section  of  the  Act  of  1789. 

It  by  no  means  follows,  because,  in  bankruptcy  pro- 
ceedings proper,  pending  in  a  District  Court,  a  summons 
or  order  or  notice  issued  by  such  Court  may,  in  some 
<^ases  provided  for  by  the  Act,  effectually  bind  a  person 
on  whom  it  is  served,  although  such  service  is  not  made 
personally  at  a  place  within  the  territorial  limits  of  the 
District,  that  original  process  in  the  plenary  suits  men- 
tioned in  the  second  section  of  the  Act  can  be  effectively 
served  out  of  the  territorial  limits  of  the  Court  issuing 
«uch  process.  Indeed,  the  Act,  in  my  judgment,  dearly 
indicates,  in  numerous  places,  an  intention  on  the  part 
of  Congress,  that  service  other  than  personal  intra-terri- 
torial  service  shall  be  allowed  in  bankruptcy  proceedings 
proper,  while  there  is  not,  in  the  Act,  any  indication 
of  any  intention  that  extra-territorial  service  shall  be 
allowed  in  the  suits  mentioned  in  the  second  section  of 
the  Act. 

The  views  thus  suggested  are  confirmed  by  the  lan- 
guage of  General  Order  No.  32,  in  bankruptcy,  prescribed 
by  the  Supreme  Court,  which  provides,  that,  **in  pro- 
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c^edings  in  equity  instituted  for  the  purpose  of  carrying^ 
into  eflfect  the  provisions  of  the  Act,  or  of  enforcing  the 
rights  and  remedies  given  by  it,  the  rules  of  equity  prac- 
tice prescribed  by  the  Supreme  Court  of  the  United 
States  shall  be  followed,  as  nearly  as  may  be."  One  of 
those  rules  (Bule  15)  requires,  that  the  service  of  all  proc- 
ess shall  be  by  the  marshal  of  the  District  or  his  deputy^ 
or  by  some  other  person  specially  appointed  by  the  Oourt 
for  that  purpose,  and  not  otherwise,  while  Eule  13  re- 
quires that  the  service  of  a  subpoena  shall  be  made  by 
delivery  of  a  copy  thereof  by  the  oflScer  serving  the  same 
to  the  defendant  personally,  or  by  leaving  a  copy  thereof 
at  the  dwelling-house  or  usual  place  of  abode  of  the  de- 
fendant, with  a  member  of  or  a  resident  in  the  family* 
By  the  27th  section  of  the  judiciary  Act  of  1789,  it  is 
made  the  duty  of  the  marshal  of  the  District  to  execute 
*' throughout  the  District"  in  and  for  which  he  is  ap- 
pointed, all  lawful  precepts  directed  to  him  and  Issued 
under  the  authority  of  the  United  States.  There  is  noth- 
ing in  the  General  Orders  in  Bankruptcy,  or  in  the  Bules 
in  Equity  prescribed  by  the  Supreme  Court,  which  au- 
thorizes a  marshal  to  serve  a  subpoena  to  appear  and  an- 
swer, in  an  equity  suit,  at  a  place  outside  of  the  territo- 
rial limits  of  the  District  for  which  he  is  appointed. 

The  service  of  the  subpoena  in  this  case  having  been 
irregular,  it  must  be  set  aside,  and  so,  also,  must  the 
service  of  the  injunction. 
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IN  THE  MATTER  OP  EDWAED  GAEBISON,  A 

BANKEUPT. 

Tradesman. — Books  of  Account. 

A  bankrupt's  occnpation  had  been  that  of  a  stair-builder.  He  bought  Imnber, 
nails  and  other  materials,  and,  by  the  labor  of  workmen  employed  by  him* 
wrought  the  materials  into  stairs,  for  persons  who  gaye  him  orders  to  build  the 
stairs,  and  paid  him  a  gross  sum  therefor.  He  kept  no  books  exeept  a 
memorandum  book  of  men's  time : 

Held,  That  he  was  a  merchant  or  tradesman,  and  had  not  kept  proper  books  of 
account,  and  that  he  was,  therefore,  not  entitled  to  a  discharge  in  bankruptcy. 

■ 

Blatghfobd,  J.  In  this  case  I  must  refuse  a  dis- 
charge, on  the  third  specification  filed  by  the  creditors 
Smith  &  Williams,  without  reference  to  any  other  speci- 
fications. That  specification  is,  that  the  bankrupt,  being 
a  merchant  or  tradesman,  has  not,  subsequently  to  the 
passage  of  the  Act,  kept  proper  books  of  account. 

He  was  a  merchant  or  tradesman.  His  occupatiou 
was  that  of  a  stair-builder.  He  bought  lumber,  nails 
and  other  necessary  materials,  and,  by  the  labor  of  work- 
men employed  and  paid  by  him  for  the  purpose,  wrought 
such  materials  into  stairs,  for  persons  who  gave  him 
orders  to  construct  such  stairs,  and  received  as  com- 
pensation, from  such  persons,  a  gross  price  for  the  stairs 
delivered  and  completed.  He  was  none  the  less  d 
tradesman  because  he  was,  also,  a  manufacturer  of  the 
stairs,  or  because  he  did  not  re-sell  the  lumber  and  other 
materials  in  the  same  state  in  which  he  bought  themi 
or  because  he  did  not  buy  and  sell  completed  stairs. 

He  kept  no  cash  book.  Such  books  as  he  kept  furnish 
no  intelligible  account  of  his  transactions.  A  larg'e 
part  of  the  outstanding  debts  against  him,  set  forth  ii^ 


JANUARY,    1872.  431 

In  the  Matter  of  Edward  Gkirrison,  a  Bankrupt 

his  schedules,  axe  debts  for  lumber  bought  on  credit, 
aM  used  in  his  business.  He  testifies  that  he  kept  no 
books  except  a  memorandum  book  of  men's  time ;  that 
he  has  no  means  of  testifying  respecting  his  business 
for  the  two  years  prior  to  the  filing  of  his  petition,  except 
his  memory,  and,  possibly,  some  paid  bills  and  accounts 
rendered,  and  some  of  such  memorandum  books.  His 
petition  was  filed  on  the  30th  of  December,  1868.  He  tes- 
tifies that  he  cannot  tell  what  amount  of  debts  was  owing 
to  him,  or  by  whom,  on  the  1st  of  January,  1868,  or  what 
amount  of  debts  he  owed  on  that  day,  or  to  whom.  His 
schedules  show  debts  to  the  amount  of  over  $7,000, 
nearly  all  of  the  amount  contracted  during  the  year 
1868,  and  nearly  all  of  it  for  lumber  for  his  business. 
Persons  who  buy  on  credit  and  sell  again,  in  such  wise 
as  to  be  merchants  or  tradesmen,  must  see  to  it,  in  order 
to  be  in  a  position,  when  misfortune  overtakes  them,  to 
obtain  the  benefits  of  the  bankruptcy  Act,  that  they 
keep  such  books  in  relation  to  their  business,  as  will 
furnish  .an  intelligible  account  to  their  creditors  of  the 
state  and  course  of  their  business  transactions,  not 
leaving  such  account  to  be  made  up  from  memory  or 
firom  sources  other  than  such  books. 
A  discharge  is  refused. 

ScMer  <6  Camngy  for  the  bankrupt. 

Stephen  A.  Walker ^  for  the  creditors. 
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IN  THE  MATTER  OP  THE  SUEPLUS  AJTD 
REMNANTS  OP  THE  SHIP  EDITH.* 

Marshalliko  Assets. — Domestic  Vessel. — Material  Mar's  Lien.— 

Mortgage  ok  Different  Shares. 

gorplu  and  remnants  of*  a  ship  being  in  the  registry,  petitions  for  payment  oat 
of  the  same  were  filed  by  four  parties.  R  A  Co.  had  fiindshed  repairs  to  her, 
to  collect  which  they  had  taken  proceedings  under  the  lien  law  of  the  State  of 
New  York  (8e9s.  Laws  of  1862,  chap.  482),  under  which  the  ship,  she  being  a 
domestic  yessel,  had  been  attached,  and,  a  bond  haying  been  giyen  to  discharge 
the  attachment,  they  had  brought  suit  on  the  bond  in  a  State  Courts  which  suit 
was  pending.    They  petitioned  for  payment  of  the  amount  of  their  claim. 

C.  T.  6.  A  Co.  filed  a  petition  for  the  payment  of  a  mortgage,  executed  by  C,  the 
owner  of  the  ship,  on  June  18th,  1869,  upon  one-half  of  the  ship. 

T.  filed  a  petition  as  holder  of  another  mortgage,  executed  by  C.  on  January  11th, 
1870,  on  three4burths  of  the  ship,  for  an  amount  exceeding  the  whole  amomt 
of  the  surplus  and  remnants. 

S.  filed  a  petition,  as  assignee  in  bankruptcy  of  C,  the  owner : 

Held,  That  6.  A  Co.  had  no  lien  on  the  ship  herself,  and  could  not  be  held  to  hare 
a  lien  on  her  proceeds,  as  against  the  mortgagees,  or  the  assignee  of  the  owner; 

That,  one-half  of  the  ship  being  coTcred  by  the  mortgage  to  C.  T.  6.  A  Co.  the  lien 
of  that  mortgage  must  be  held  to  attach  to  one-half  of  the  proceeds,  wluch  one- 
half  must  be  regarded  as  made  up  of  two  equal  funds,  one  of  them  being  sabject  to 
the  lien  of  that  mortgage  alone,  and  the  other  first  to  the  lien  of  that  mortgage, 
and  then  to  the  lien  of  the  mortgage  to  T. ;  and  that  the  mortgage  to  C.  T.  B.  A 
Co.  must  be  paid  out  of  the  first  fund,  and  the  rest  of  that  fund  most  be  paid 
to  the  assignee,  while  the  second  fimd  and  the  other  half  of  the  surplus  mnet 
be  pud  to  T.  upon  his  mortgage. 

A  maritime  lien  does  not  arise  on  a  contract  for  materials  and  supplies  furnished 
to  a  yessel  in  her  home  port,  eyen  though  such  contract  be  a  maritime  contract 

In  respect  to  such  contracts,  a  State  may  lawfully  create  such  liens  as  it  deems 
proper,  not  amounting  to  a  regulation  of  commerce,  and  may  enact  reasonable 
regulations  for  enforcing  such  liens. 

AH  State  legislation  proyiding  for  the  enforcement  of  maritime  contracts,  in  any 


*  Tills  decision,  as  respects  the  claim  of  Bucknam  A  Co.,  was  affirmed  by  the 
Circuit  Court,  in  February,  1874,  on  an  appeal  by  Bucknam  A  Co. 
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other  manner  than  by  a  common4aw  remedy,  infringes  on  the  exclnsive 
jurisdiction  of  the  Federal  Conrts,  and  is  unconstitutional. 
The  proceedings  taken  by  B.  A  Co.  under  the  State  lien  law  were  void ;  and  that 
law  gave  them  no  lien  on  the  yessel. 

Blatchford,  J.  There  is,  in  the  registry  of  this 
Court,  the  sum  of  $31,176  82,  the  net  proceeds  of  the 
sale  of  the  ship  Edith,  on  a  sale  made  of  her  on  the  8th 
of  May,  1871,  under  process  issued  on  a  decree  of  this 
Court,  in  a  suit  m  rem  against  her,  in  admiralty.  There 
are  four  claimants  to  portions  of  this  fund. 

D.  Freeman  Poole,  A.  Judson  Bucknam  and  John  E. 
Leech,  composing  the  firm  of  Bucknam  &  Co.,  claim  to 
be  paid  out  of  such  proceeds  the  sum  of  $3,597  70,  with 
interest.  Their  petition  alleges,  that,  in  July,  1870,  they, 
being  shipwrights,  repaired  the  vessel  in  the  port  of  New 
York,  she  being  at  the  time  a  domestic  vessel,  belonging 
in  said  port ;  that,  in  making  such  repairs,  they  furnished 
labor  and  materials  to  said  amount;  and  that  such 
amount,  with  interest,  is  still  due,  and  is  a  lien  on  the 
vessel,  and  was  so,  by  the  laws  of  the  State  of  New 
York,  at  the  time  the  materials  and  labor  were  fur- 
nished. The  evidence  shows,  that  the  repairs  were  made 
by  the  order  of  the  master  and  owners  of  the  vessel,  and 
were  made  while  the  vessel  was  on  the  water ;  that  the 
vessel  has  always  been  engaged  in  foreign  trade ;  that 
the  lien  was  "filed"  on  the  27th  of  July,  1870;  that, 
thereafter,  under  the  State  law,  a  warrant  of  seizure  for 
the  amount  of  the  claim  was  issued  out  of  the  Supreme 
Court  of  New  York,  against  the  vessel,  under  which  she 
was  seized  by  the  sheriff ;  that,  under  the  same  law,  a 
bond  was  given  and  the  vessel  was  discharged  from  cus- 
tody and  from  the  warrant ;  and  that  a  suit  on  such  bond 
is  now  pending  undetermined  in  the  Sui)reme  Court  of 
New  York. 

One  Charles  Carow,  being  the  owner  of  the  vessel, 
made  and  delivered  to  C.  T.  Bowring  &  Co.,  on  the  18th 
of  June,  1869,  a  mortgage  upon  the  one-half  of  her,  as 
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security  for  the  payment  of  a  promissory  note  for  £1,000 
sterling  and  interest,  of  the  same  date,  made  by  Oarow 
to  the  order  of  0-  T.  Bowring  &  Co.  Such  mortgage 
was  recorded  in  the  New  York  custom-house  on  the  23d 
of  June,  1869. 

On  the  11th  of  January,  1870,  Carow,  being  the  owner 
of  the  vessel,  made  and  delivered  to  Daniel  Tyler,  to 
secure  an  existing  indebtedness  from  Carow  to  Tyler,  a 
mortgage  ugon  three-fourths  of  the  said  vessel.  On 
such  mortgage  there  is  due  the  sum  of  $55,424  46,  with 
interest  from  the  1st  of  July,  1870.  This  mortgage  was 
recorded  in  the  New  York  custom-house  on  the  11th  of 
January,  1870,  and  a  copy  of  it  was  afterwards  duly  filed 
in  the  oflB^ce  of  the  register,  of  the  city  and  county  of 
New  York.  The  mortgage  contains  a  clause  whereby 
the  mortgagor  *'doth  promise,  covenant  and  agree,  for 
his  heirs,  executors  and  administrators,"  to  and  with  the 
mortgagee,  **his  heirs,  executors,  administrators  and 
assigns,  to  warrant  and  defend  the  said  three-fourths 
part  of  said  ship  Edith,  and  all  the  other  before  men- 
tioned appurtenances,  against  all  and  every  person  and 
persons  whomsoever ;"  and  a  clause,  that  a  sale  under 
the  mortgage  *'  shall  forever  be  a  perpetual  bar,  both  in 
law  and  equity,  against"  the  mortgagor,  *'his  executors, 
administrators  and  assigns,  and  all  oth^r  x^ersons  claim- 
ing or  to  claim  the  premises,  or  any  part  thereof,  by, 
from  or  under  them,  or  either  of  them." 

Carow  was,  on  the  28th  of  January,  1871,  adjudged  a 
bankrupt  by  this  Court,  on  a  petition  for  adjudication, 
filed  January  13th,  1871.    John  Sedgwick  was  afterwards 
appointed  his  assignee. 

No  objection  is  made  by  any  of  the  parties  to  the 
payment  of  the  amount  due  to  C.  T.  Bowring  &  Co.  on 
the  mortgage  to  them,  amounting  to  $5,776  24. 

The  claim  on  the  part  of  Tyler  is,  that  the  $31,176  82 
should  be  divided  into  four  equal  parts ;  that  the  mort- 
gage to  C.  T.  Bowring  &  Co.  should  be  charged  as  paid 
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out  of  one  of  said  four  equal  parts;  and  that  Tyler 
^should  be  declared  to  be  entitled  to  three  of  said  four 
«qual  parts.  This  would  distribute  the  $31,176  82  as  fol- 
lows :  to  0,  T,  Bowring  &  Oo,,  $5,776  24 ;  to  the  assignee 
in  bankruptcy,  $2,017  96 ;  to  Tyler,  $23,382  62. 

The  claim  on  the  part  of  the  assignee  in  bankruptcy 
is,  that,  from  the  $31,176  82  should  be  paid  the  Bowring 
<)laim,  amounting  to  $5, 776  24,  and  that  the  balance  then 
left,  $25,400  58,  should  be  distributed  as  follows :  one- 
fourth  of  it,  or  $6,350  15,  to  the  assignee  in  bankruptcy, 
and  the  remaining  three-fourths,  or  $19,050  43,  to  Tyler. 

The  claims  of  the  various  parties  were  referred  to  a 
commissioner  to  ascertain  and  report  who  are  entitled  to 
the  said  surplus  and  remnants.  He  has  reported  that 
the  $31,176  82  should  be  divided  into  two  equal  parts,  of 
$15,588  41  each ;  that,  taking  one  of  those  two  parts, 
namely,  $15,588  41,  the  Bowring  mortgage,  $5,776  24, 
should  be  paid  out  of  it;  that  the  balance  thereof, 
$9,812  17,  should  be  divided  into  two  equal  parts,  of 
which  one,  $4,906  09,  should  be  paid  to  the  assignee  in 
bankruptcy,  and  the  other,  $4,906  08,  should  be  paid  to 
Tyler ;  and  that  the  other  half  of  the  $31,176  82,  namely, 
$15,588  41,  should  also  be  paid  to  Tyler.  This  division 
distributes  the  $31,176  82  as  follows :  to  0.  T.  Bowring 
&  Co.,  $5,776  24 ;  to  the  assignee  in  bankruptcy,  $4,906  09 ; 
and  to  Tyler,  $20,494  49. 

The  commissioner  has  also  reported  that  Bucknam  & 
Oo.  have  no  lien  upon  said  surplus  and  remnants,  and  no 
legal  right  to  be  paid  out  of  the  same,  in  these  proceed- 
ings, any  portion  of  their  said  claim. 

To  this  report  Bucknam  &  Oo.  except,  on  the  grounds, 
(1.)  That  the  report  should  have  been  that  Bucknam  & 
Oo.  are  entitled  to  be  paid  out  of  the  proceeds  of  the 
vessel  in  Court ;  (2.)  That  the  report  should  have  been 
that  Bucknam  &  Oo.  have  a  lien  on  the  fund  in  Oourt  for 
the  amount  of  their  claim ;  (3.)  That  Bucknam  &  Oo. 
should  be  paid  out  of  the  fund. 
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The  assignee  in  bankruptcy  excepts  to  the  report  on 
the  grounds:  (1.)  That  the  report  allows  to  him  out  of 
the  surplus,  $4,906  09,  whereas  it  should  have  allowed  to 
him  $6,35015;  (2.)  That  it  allows  to  Tyler  $20,494  49, 
whereas  it  should  have  allowed  to  him  only  $19,050  43. 

Tyler  excepts  to  the  report  on  the  grounds :  (1.)  That 
it  reports  that  the  surplus  should  be  divided  into  two 
equal  parts,  and  that  the  Bowring  mortgage  should  be 
paid  out  of  one  of  such  parts ;  (2.)  That  it  reports  that 
the  balance  of  such  one  of  such  two  equal  parts  should 
be  equally  divided  between  Tyler  and  the  assignee  in 
bankruptcy ;  (3.)  That  it  does  not  report  that  said  sur- 
plus should  be  divided  into  four  equal  parts,  that  the 
Bowring  mortgage  should  be  charged  as  paid  out  of  one 
of  such  parts,  and  that  Tyler  should  be  declared  to  be 
entitled  to  three  of  such  parts. 

(1.)  As  to  the  claim  of  Bucknam  &  Co.  It  is  con- 
tended, for  them,  that  their  claim  was  a  maritime  lien 
on  the  vessel,  without  regard  to  the  State  law;  that, 
under  the  State  law,  they  have  a  lien  on  the  vessel  and 
her  proceeds,  which  this  Court  can  and  ought  to  recog- 
nize,  by  paying  the  claim  out  of  the  proceeds  of  the  sale 
of  the  vessel ;  and  that,  whether  they  had  a  lien  or  not 
on  the  vessel,  their  claim  should  be  paid  out  of  such 
proceeds. 

It  is  the  recognized  law  of  the  Courts  of  the  United 
States,  that  a  maiitime  lien  does  not  arise  on  a  contract 
for  materials  and  supplies  furnished  to  a  vessel  in  her 
home  port,  even  though  such  contract  may  be  a  mari- 
time contract  (The  Belfast,  7  Wallace^  624,  645 ;  Leon  v. 
Galceran,  11  Wallace,  185,  192).  It  is  also  a  principle 
recognized  by  those  Courts,  that,  in  respect  to  a  mari- 
time contract  for  materials  and  supplies  furnished  to  a 
vessel  in  her  home  port,  a  State  may  lawfully  create 
such  liens  as  it  deems  proper,  not  amounting  to  a  regu- 
lation of  commerce,  and  may  enact,  for  enforcing  such. 
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liens,  reasonable  regulations  (The  Belfast,  7  Wallace^  624, 
645 ;  Leon  v.  Galceran,  11  Wallace,  185,  192), 

In  the  present  case  the  materials  were  supplied 
and  the  repairs  were  made  to  the  vessel  in  her  home 
port,  and  no  maritime  lien  arose  therefor,  although  the 
vessel  was  engaged  in  foreign  trade. 

The  statute  of  New  York  under  which  a  lieu  is 
claimed,  is  the  Act  of  April  24th,  1,862  {8e88.  Laws  of 
1862,  chap.  482).  By  the  1st  section  of  that  Act,  this 
debt,  having  been  contracted  by  the  master  and  owners 
of  the  vessel,  within  this  State,  for  work  done  and 
materials  furnished  for  repairing  the  vessel,  is  made  a 
lien  on  the  vessel,  to  be  preferred  to  all  other  liens  there- 
on, except  mariners'  wages.  The  Act  provides  for  filing 
specifications  of  the  lien,  and  for  the  issuing  of  a  warrant 
to  enforce  the  lien,  which  is  to  be  a  warrant  to  the  sherift* 
to  attach  and  seize  the  vessel,  to  satisfy  the  claim,  if 
established  to  be  a  lien  on  the  vessel.  The  warrant 
being  executed,  the  vessel  is  to  be  kept  by  the  sheriff. 
The  warrant  may  be  discharged  on  the  giving  of  a 
prescribed  bond  to  the  prosecuting  creditor,  conditioned 
to  pay  the  amount  of  all  claims  which  shall  be  estab- 
lished to  be  due  to  the  person  in  whose  behalf  the 
warrant  was  issued,  and  to  have  been  a  subsisting  lien 
on  the  vessel,  pursuant  to  the  provisions  of  the  Act,  at 
the  time  of  exhibiting  the  same.  If  the  warrant  is  thus 
discharged,  no  further  proceedings  against  the  vessel 
seized  can  be  had  under  the  Act,  founded  upon  any 
demand  secured  by  such  bond.  The  bond  must  be 
prosecuted  within  three  months  after  its  delivery.  If, 
in  an  action  on  the  bond,  it  is  found  that  any  sum  is  due 
to  the  plaintifi",  which  was  a  subsisting  lien  on  the  vessel 
at  the  time  of  exhibiting  the  same,  as  provided  in  the 
Act,  judgment  is  to  be  rendered,  that  the  plain tiflF  recover 
the  same ;  but  if  in  such  action  it  is  found  that  no 
subsisting  lien  existed  in  favor  of  the  plaintiff,  at  the 
time  of  exhibiting  his  claim,  judgment  is  to  be  rendered 
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against  him.  If,  within  a  time  limited  by  the  Act,  tbe 
creditor  who  has  exhibited  his  claim  has  not  been  satis- 
fied, and  the  vessel  has  not  been  discharged,  a  warrant 
is  to  issue  to  the  sheriff  to  sell  the  vessel,  to  raise  a 
specified  amount  necessary  to  satisfy  all  unsatisfied  hens 
which  have  been  exhibited  against  the  vessel..  The 
proceeds  of  the  sale  are,  until  their  distribution,  to  stand 
in  place  of  the  vessel,  and,  until  such  distribution,  any 
person,  entitled  under  the  Act  to  enforce  a  lien  against 
the  vessel,  may  enforce  the  same  against  such  proceeds, 
in  the  same  manner  as  is  provided  in  the  Act  for  en- 
forcing a  lien  against  the  vessel  herself,  and  with  like 
effect.  On  the  distribution  of  such  proceeds,  the  various 
claims  exhibited,  which  are  found  to  be  subsisting  liens  oa 
the  vessel  or  her  proceeds,  according  to  the  provisions  of 
the  Act,  are  to  be  paid  out  of  such  proceeds,  in  the  order 
of  the  delivery  of  the  respective  warrants  to  the  sheriff. 
At  any  time  before  final  distribution,  any  claim  exhibited 
may  be  contested  in  a  manner  prescribed.  When  the 
amount  of  all  the  claims  which  have  been  exhibited,  and 
which  are  found  to  have  been  subsisting  liens  on  the 
vessel,  at  the  time  of  exhibiting  the  same,  have  been 
finally  determined,  the  proceeds  are  to  be  distributed  by 
the  Court.  Uncontested  claims,  entitled  to  be  paid 
prior  to  contested  claims,  may  be  paid  in  the  order  of 
their  respective  priorities,  notwithstanding  such  contest ; 
and  uncontested  claims  may  be  paid  after  paying  all 
prior  uncontested  claims,  and  reserving  enough  to  pay  all 
prior  contested  claims.  Provision  is  made  for  discharg- 
ing the  lien  on  bond,  after  specifications  of  the  lien  have 
been  filed,  although  no  warrant  to  enforce  the  lien  has 
been  issued. 

In  the  case  of  In  re  Steamboat  Josephine  (39  Aw 
YorTc^  19),  this  statute  of  New  York  came  under  con- 
sideration, in  the  Court  of  Appeals  of  New  York.  Ini 
that  case,  a  specification  of  lien  was  filed  by  creditors 
against  the  steamboat,  under  the  Act  of  1862,  for  supplies. 
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fumislied  by  them  at  New  York  to  the  steamboat. 
During  the  period  covered  by  the  furnishing  of  the 
supplies,  the  steamboat  was  enrolled  at  the  enstom-honse 
in  New  York,  and  was  engaged  in  running  between  the 
port  of  New  York  and  the  State  of  New  Jersey,    The 
Oourt  of  Appeals  held,  that,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  in  The  Moses 
Taylor  (4  Wdttuce,  411),  and  The  Hine  v.  Trevor  {Id.  565), 
the  Act  of  1862,  to  the  extent  in  which  it  authorized 
proceedings  in  rem  against  vessels,  for  causes  of  action 
cognizable  in  the  admiralty,  invested  the  Courts  of  New 
York  with  admiralty  jurisdiction,  and  was  void,  on  the 
ground,   that,   under  the  Constitution  of  the  United 
States,  Congress  had  in  fact,  and  rightfully,  given  to  the 
District  Courts  of  the  United  States  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors,  in  all  cases,  the  right  of 
a  common-law  remedy,  where  the  common  law  is  com- 
petent to  give  it ;  and  that  a  proceeding  in  rem^  as  used 
in  the  admiralty  Courts,  is  not  a  common-law  remedy. 
There  can  be  no  doubt,  that  all  State  legislation  provid- 
ing for  the  enforcement  of  a  maritime  claim  or  contract 
in   any  other  manner  than  by  a  common-law  remedy, 
infringes  on  the  exclusive  jurisdiction  of  the  Federal  ^ 
Courts,  and   violates  the    Constitution  of   the  United 
States,    The  contract  in  the  present  case,  being  one  for 
labor  and  materials  furnished  by  shipwrights  in  making 
repairs  to  a  vessel  on  the  water,  was  a  maritime  contract. 
Whether  the  contract  was  or  not  one  which  the  admiralty 
Court  would  enforce  by  a  proceeding  in  rem  against  the 
vessel  is  of  no  consequence  (Brookman  v.  Hamill,  43 
Netv  YorJc^  554),    So  far,  therefore,  as  any  proceedings 
in  rem  against  the  Edith  were  authorized  by  the  Act  of 
1862,  or  were  taken  under  that  Act,  they  were  wholly 
void. 

As  the  seizure  of  the  vessel  under  the  warrant  was 
void,  the  bond  given  to  obtain  the  release  of  the  vessel 


440  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Surploi  sod  Rfmnintu  of  tlie  Ship  Edith. 

from  custody  was,  also,  void  (Voae  r.  Cockcroft,  44  New 
TarJc^  415,  420).  It  is  insisted,  however,  that  the  pro- 
vision of  the  1st  section  of  the  Act  of  1862,  declaring 
that  every  debt  of  the  character  therein  specified  shall 
be  a  lien  on  the  vessel,  is  valid,  although  the  provisions 
for  enforcing  the  lien  against  the  vessel  are  void.  Even 
if  this  be  assumed,  still,  the  2d  section  of  the  Act  pro- 
vides that  the  debt  shall  cease  to  be  a  lien  at  the  expira- 
tion of  six  months  after  the  debt  was  contracted,  unless, 
at  the  time  when  the  six  months  shall  expire,  the  vessel 
shall  be  absent  from  the  port  at  which  the  debt  was 
contracted,  in  which  case  the  lien  shall  continue  until 
the  expiration  of  ten  days  after  the  vessel  shall  next 
return  to  said  port.  Such  six  months,  in  the  present 
case,  expired  in  January,  1871,  and  the  debt  ceased  at 
that  time,  at  farthest,  to  be  a  lien,  unless  the  vessel  was 
at  that  time  absent  from  the  port  of  New  York.  The 
fact  of  such  absence  of  the  vessel  is  one  to  be  shown 
afiSrmatively  by  the  creditor,  and  no  such  fact  is  shown 
in  this  case. 

Bucknam  &  Co.  must,  therefore,  be  regarded  merely 
as  general  creditors ;  and  the  question  arises,  whether, 
as  such,  they  can  be  paid  the  amount  of  their  claim  oat 
of  these  proceeds,  as  against  the  mortgagees  and  the 
assignee  in  bankruptcy.  In  the  case  of  The  Neptune 
(3  Knapp,  94),  in  the  Privy  Council,  in  1835,  on  appeal 
from  the  High  Court  of  Admiralty,  the  vessel  had  been 
sold  under  a  decree  in  a  suit  for  wages.  A  surplus 
remained  in  the  registry.  A  material  man  claimed  to  be 
paid  out  of  it  for  supplies,  and  a  mortgagee  claimed  the 
whole  of  the  surplus.  The  Court  of  Admiralty  awarded 
to  the  material  man,  the  amount  of  his  claim.  On 
appeal,  the  Privy  Council  reversed  the  decree.  The 
vessel  was  a  British  vessel,  and  the  supplies  were 
furnished  in  England.  Two  questions  were  considered 
by  the  Court:  (1.)  Whether  the  material  man  was 
entitled   to    any   lien   on    the  proceeds ;    (2.)  If  not, 
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whether  the  mortgagee  was  entitled  to  such  proceeds. 
It  was  conceded,  that  a  material  man  without  possession, 
had  no  lien  on  the  vessel  itself  for  supplies  furnished  in 
England,  and  could  not  prosecute  his  suit  in  the  Court 
of  Admiralty  against  the  Tessel  in  specie.  But  a  dis- 
tinction was  relied  on  between  proceedings  instituted 
by  material  men  against  the  ship  in  spedCj  and  proceed- 
ings against  surplus  proceeds  remaining  in  the  registry. 
The  principle  upon  which  the  Court  of  Admiralty  had 
proceeded  was,  that,  when  a  vessel  had  been  sold  under 
process  from  that  Court,  the  balance  of  the  proceeds, 
after  satisfying  the  immediate  object  of  the  sale,  was 
held  in  U9um  jus  habentvum  ;  that,  by  the  civil  and  mari- 
time law,  material  men  have  a  lien  on  the  vessel  and 
proceeds ;  that,  although  the  municipal  Courts  of  En- 
gland had  restrained  proceedings  in  the  Court  of  Ad- 
miralty, at  the  suit  of  material  men,  against  the  vessel 
itself,  for  supplies  furnished  in  England,  no  prohibition 
had  ever  issued  with  respect  to  suits  against  the  proceeds 
after  lawful  sale ;  that  the  reasons  on  which  the  right  of 
material  men  to  arrest  the  ship  in  such  cases  had  been 
repudiated,  were  not  applicable  to  the  arrest  of  the 
proceeds  after  a  lawful  sale ;  and  that,  as  the  vessel  was 
not  bonded,  and  the  proceeds  had  been  allowed  to  come 
into  the  registry,  they  had  become  subj  ect  to  the  lien  of 
the  material  man,  from  which  the  vessel  in  sjpecie  would 
have  been  exempt.  The  decision  of  the  Privy  Council 
was,  that  material  men  have  no  better  claim  against  the 
proceeds  of  a  vessel  in  the  registry  of  the  Court  of  Ad- 
miralty, than  they  have  against  the  vessel.  The  Court 
confirms  this  observation  of  Sir  Christopher  Bobinson 
in  The  Maitland  (2  Haggard,  253,  255).  **  There  does 
not  seem  to  be  any  solid  distinction  between  original 
suits  and  suits  against  proceeds,  in  cases  that  are 
opposed;  whereas,  in  cases  unopposed,  the  exercise  of 
a  judicial  discretion  by  the  Court,  in  permitting  bills  of 
this  kind  to  be  paid  out  of  unclaimed  proceeds,  instead 
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of  being  indefinitely  impounded,  may  be  a  sound  dis- 
cretion,  and  capable  of  being  justified  to  that  extent, 
notwithstanding  the  general  prohibition."  The  con- 
siderations urged  in  favor  of  paying  the  material  man 
were  all  of  them  overruled,  on  the  ground  that  he  had 
no  lien  on  the  proceeds. 

In  the  case  of  The  New  Eagle  (2  W.  Bob.  441),  in 
1846,  there  was  a  contest  over  proceeds  in  the  registry, 
between  mortgagees  of  the  vessel,  and  a  creditor  who 
claimed  to  be  paid  for  money  advanced  for  the  service 
of  the  vessel,  in  paying  seamen's  wages.  Dr.  Lushing- 
ton  rejected  the  claim  of  the  creditor,  and  awarded  the 
proceeds  to  the  mortgagees,  on  the  ground,  that,  after 
the  decision  of  the  Privy  Oouncil  in  the  case  of  The 
Neptune,  it  was  impossible  to  make  a  distinction  be- 
tween the  proceeds  and  the  vessel  itself. 

In  the  United  States,  it  is  undoubtedly  true,  that, 
where  proceeds  are  rightfully  in  the  possession  of  a 
Court  of  Admiralty,  it  is  an  inherent  incident  to  the 
jurisdiction  of  the  Court,  to  entertain  supplemental 
suits  by  the  parties  in  interest,  to  ascertain  to  whom 
such  proceeds  rightfully  belong,  and  to  deliver  them 
over  to  the  parties  who  establish  the  lawful  ownership- 
thereof  (Andrews  v.  Wall,  3  Howard,  568,  573).  But  it 
by  no  means  follows,  that  a  general  creditor,  who  has  no 
lien  on  the  thing  out  of  which  the  proceeds  arise,  can 
rightfully  claim  such  proceeds.  And,  although  some 
decisions  in  the  United  States  express  an  opinion  to  that 
effect,  yet  no  one  can  be  found  which  maintains  the 
view,  that  a  material  man  having  no  lien  is  to  be  paid 
out  of  the  proceeds  of  a  vessel,  in  preference  to  a  mort- 
gagee, or  to  the  assignee  in  bankruptcy  of  the  person 
who  was  the  owner  of  the  vessel  when  the  debt  was " 
contracted.  And  that  is  the  present  case.  There  is  not 
enough  money  to  pay  the  Tyler  mortgage  in  full.  As 
against  the  assignee  in  bankruptcy,  representing  oth» 
general  creditors  of  Carow,  besides  Bucknam  &  Co.,  it 
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would  be  inequitable  to  permit  Bncknam  &  Oo.  to  obtain 
a  preference  in  this  way  over  such  other  general  credit- 
ors. The  proceeds  cannot  be  impounded  as  belonging 
to  Oarow,  because  the  title  to  them  has  passed  to  the 
assignee  in  bankruptcy,  subject  only  to  specific  liens  on 
them. 

It  is  by  no  means  clear,  that  the  proposition,  that  the 
lien  given  by  the  Act  of  1862  is  valid,  although  the 
provisions  of  that'  Act  for  enforcing  it  are  void,  is  a 
correct  one.  The  proper  view  would  seem  to  be,  that 
such  lien  as  is  given  by  the  Act  is,  in  analogy  to  the 
meaning  and  efficacy  of  a  maritime  lien,  only  a  privilege 
to  arrest  the  vessel  for  the  demand,  which  privilege 
constitutes,  of  itself,  no  incumbrance  on  the  vessel,  and 
becomes  such  only  by  virtue  of  an  actual  attachment  of 
the  vessel  (The  Globe,  2  BUtchf.  C.  C.  B.  427,  433). 
On  this  view,  as  any  attachment  of  the  vessel  under  the 
Act  is  void,  and  the  privilege  of  arrest  amounts  to 
nothing,  it  would  follow,  that  the  lien  given  by  the  1st 
section  of  the  Act  can  never  constitute  any  incumbrance 
on  the  vessel  or  on  her  proceeds. 

I  must,  therefore,  pronounce  against  the  payment  of 
the  claim  of  Bucknam  &  Co.  out  of  these  proceeds,  and 
disallow  their  exceptions. 

(2.)  As  to  the  proper  mode  of  distributing  the 
131,176  82  among  the  mortgagees  and  the  assignee  in 
bankruptcy. 

The  principle  governing  the  rule  of  distribution 
adopted  by  the  commissioner  is  not  stated  in  his  report, 
but  it  would  seem  to  be  this  ;  Bowring  &  Co.  have  a  first 
mortgage,  and  it  is  on  one-half  of  the  vessel ;  Tyler  has 
a  second  mortgage,  and  it  is  on  three-quarters  of  the 
vessel.  The  Tyler  mortgage  must  be  regarded  as  a  first 
lien  on  the  one-half  of  the  vessel  that  is  not  cov- 
ered by  the  Bowring  mortgage,  and,  after  the  Bowring 
mortgage  is  paid  out  of  the  one-half  that  is  covered  by 
it,   the  remainder  of  such  one-half  must   be  divided 
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equally  between  Tyler  and  the  assignee  in  bankraptcy, 
on  the  idea,  that  the  parties  to  the  Tyler  mortgage  in- 
tended, by  mortgaging  generally  three-quarters  of  the 
vessel,  after  one-half  of  it  had  already  been  mortgaged 
generally,  to  cover,  by  the  Tyler  mortgage,  in  addition 
to  the  one-half  not  covered  by  the  Bowring  mortgage, 
one-half  of  what  should  be  left  of  the  one-half  covered 
by  the  Bowring  mortgage,  after  the  satisfaction  of  the 
Bowring  mortgage  ;  and  that,  as,  if  Carow  had  himself 
I)aid  the  Bowring  mortgage,  Tyler  would  have  covered, 
by  his  mortgage,  the  one-half  not  mortgaged  to  Bowring, 
and  one-half  of  the  one-half  mortgaged  to  Bowring,  so, 
if  the  Bowring  mortgage  is  paid  out  of  one-half  of  the 
proceeds,  Tyler  must  still  cover  the  one-half  not  mort- 
gaged to  Bowring,  and  one-half  of  what  is  left  of  the 
one-half  of  the  proceeds  out  of  which  the  Bowring  mort- 
gage is  paid. 

Both  Tyler  and  the  assignee  in  bankruptcy  contest 
the  principle  adopted  by  the  commissioner,  and  each  of 
them  claims  a  different  rule  of  distribution  from  that 
adopted  by  the  commissioner,  and  neither  of  them  as- 
sents to  the  rule  proposed  by  the  other  of  them.  The 
view  of  the  assignee  in  bankruptcy  is,  that  he  has  the 
vessel ;  that,  out  of  less  than  one-quarter  of  her  proceeds, 
he  discbarges  the  Bowring  mortgage ;  that  then  the  en- 
tire remainder  of  the  proceeds  represents  the  vessel  in 
the  state  in  which  the  Tyler  mortgage  attaches  to  three- 
quarters  thereof ;  and  that,  consequently,  three-quarters 
of  such  remainder  must  be  given  to  Tyler,  and  one-quar- 
ter to  the  assignee  in  bankruptcy.  The  view  of  Tyler  is, 
that  Bowring  &  Oo.  have  a  first  mortgage  on  two  quar- 
ters of  the  vessel ;  that,  on  one  of  the  two  quarters  cov- 
ered by  the  Bowring  mortgage,  that  mortgage  is  the  sole 
mortgage;  that,  on  the  other  one  of  the  two  quarters 
covered  by  the  Bowring  mortgage  Tyler  has  a  second 
iliortgage  ;  that  Tyler  has  a  first  and  the  sole  mortgage 
on  the  two  quarters  not  covered  by  the  Bowring  mort- 
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gage  ;  and  tbat  it  is  the  right  of  Tyler  to  have  the  Bow- 
ring  mortgage  satisfied  out  of  that  one  of  the  four  quar- 
ters, if  sufficient,  which  is  not  covered  by  the  Tyler 
mortgage,  so  as,  if  possible,  to  give  to  Tyler  three-quar- 
ters of  the  entire  proceeds. 

The  considerations  urged  on  the  part  of  Tyler  are, 
that  the  assignee  in  bankruptcy  can  claim  only  what 
Carow  could  have  claimed ;  that,  as  the  one-quarter  not 
covered  by  the  Tyler  mortgage  is  sufficient  to  pay  the 
Bowring  mortgage,  no  part  of  the  three-quarters  which 
are  covered  by  the  Tyler  mortgage  can  be  taken  away 
from  Tyler  and  given  to  the  assignee  ;  that  such  three- 
quarters  are  three-quarters  of  the  entire  $31,176  82,  and 
not  three-quarters  merely  of  the  $25,400  58  left  after 
paying  the  Bowring  mortgage  out  of  the  $31,176  82; 
that  Oarow,  by  his  mortgage  to  Tyler,  expressly  agrees 
to  warrant  and  defend  three-fourths  of  the  vessel,  that 
is,  three-quarters  of  the  $31,176  82,  against  all  persons, 
and,  therefore,  cannot,  by  himself  or  his  assignee,  claim 
any  part  of  such  three-quarters  ;  that,  as  to  him  and  his 
assignee,  the  case  must  be  treated  as  if  no  mortgage  to 
Bowring  &  Co.  had  ever  existed  ;  and  that,  consequently, 
as  to  them,  the  Bowring  mortgage  must  be  wholly  paid, 
if  possible,  out  of  the  only  one-quarter  which  they  can 
claim  to  hold  as  against  the  mortgage  to  Tyler,  namely, 
out  of  the  one-quarter  of  the  entire  $31,176  82.  To  these 
considerations  it  is  replied,  on  the  part  of  the  assignee 
in  bankruptcy,  that  the  Tyler  mortgage  is  a  mortgage  of 
three-quarters  of  the  vessel,  as  it  stood  at  the  time  that 
mortgage  was  given,  that  is,  subject  to  the  then  existing^ 
incumbrance  of  the  Bowring  mortgage  ;  that  the  Tyler 
mortgage  is  a  mortgage  of  three  undivided  quarter  parts 
of  the  vessel,  and  the  Bowring  mortgage  one  of  two  un- 
divided quarter  parts  of  the  vessel,  each  mortgage  aflfect- 
ing  every  part  of  the  vessel  equally  with  every  other 
part  of  her ;  that  the  surplus  of  the  two  undivided  quar- 
ters covered  by  the  Bowring  mortgage,  remaining  after 
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Batisfjing  that  mortgage,  represents,  with  tbe  other  two 
undivided  quarters,  the  whole  vessel,  to  three-quarters 
of  which  aggregate  the  Tyler  mortgage  attaches ;  and 
that,  as  the  Tyler  mortgage  was  a  mortgage  on  three 
undivided  quarters  of  the  whole,  subject  to  a  prior  mort- 
gage on  two  undivided  quarters  of  tbe  whole,  the  prior 
mortgage  must  be  first  paid  out  of  two  quarters  of  tbe 
whole,  and  tbe  remainder  of  such  two  quarters  must  be 
added  to  the  other  two  quarters,  to  represent  the  whole, 
to  three  quarters  of  which  whole  the  Tyler  mortgage 
attaches. 

It  seems  to  me,  that  a  proi>er  application  of  the  equi- 
table principles  on  which  a  Court  of  admiralty  should 
Iiroceed,  in  distributing  these  proceeds  among  these  two 
mortgagees  and  the  assignee  in  bankruptcy,  demands, 
that  I  should  regard  the  Bowring  mortgage  as  first  at- 
taching to  two  quarters  of  the  proceeds,  and  the  Tyler 
mortgage  as  attaching  first  to  tbe  two  quarters  not  cov- 
ered by  the  Bowring  mortgage,  and  then  as  being  a 
second  mortgage  on  one  of  the  two  quarters  covered  by 
the  Bowring  mortgage.  On  this  view,  as  the  amount 
due  on  the  Tyler  mortgage  is  greater  than  three  quarters 
of  the  whole  proceeds,  I  think  the  Bowring  mortgage 
should  be  regarded  as  first  attaching  to  two  quarters,  or 
$15,588  41  out  of  the  $31,176  82 ;  that  such  $15,588  41 
should  be  regarded  as  made  up  of  two  equal  funds,  one  of 
them,  $7,794  21,  subject  to  the  lien  of  Bowring  &  Co/s 
mortgage  alone,  and  the  other  of  them,  $7,794  20,  sub- 
ject to  the  lien  first  of  Bowring  &  Co.'s  mortgage,  and 
afterwards  of  Tyler's  mortgage ;  and  that  the  claim  of 
Bowring  &  Co.,  $5,776  24,  should  be  paid  out  of  the 
$7,794  21  which  is  not  subject  to  the  lien  of  Tyler's 
mortgage,  leaving  the  residue,  $2,017  96,  of  that  $7,794  21 
to  be  paid  to  the  assignee  in  bankruptcy,  and  the  full 
three-quarters,  $23,382  62,  of  the  $31,176  82  to  be  paid  to 
Tyler.  This  applies  to  the  distribution  the  familiar 
principle,  that,  where  there  are  two  funds,  and  one  of 
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them  is  subject  to  the  lien  of  one  suitor,  and  the  lien  of 
another  suitor  covers  both,  the  latter  suitor  will  be  paid, 
if  possible,  out  of  the  fund  that  is  subject  only  to  his 
own  lien  (Mad(ichlan  an  Merchant  Shipping j  601 ;  The 
Sailor  Prince,  1  Benedict,  461,  465).        * 

Independently  of  this  view,  which  would  properly 
control  the  distribution  in  a  case  where  all  the  fund  was 
to  go  to  mortgagees,  I  think  that  neither  Carow  nor  his 
assignee  can,  in  view  of  the  warranty  of  the  mortgage  to 
Tyler,  properly  claim  any  portion  of  three-quarters  of 
the  $31,176  82. 

A  decree  will  be  entered  distributing  the  money  in 
accordance  with  these  views,  and  disposing  of  the  ex- 
ceptions of  Tyler  and  of  the  assignee  accordingly. 

Charles  Donohue,  for  Bucknam  &  Co. 

Everett  P.  Wheeler,  for  Tyler. 

John  Sedgwick,  assignee  in  bankruptcy,  in  person. 
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THOMAS  HYSLOP,  ASSIGNEE  IN  BANKRUPTCY 
OP  ELY  HOPPOCK  v.  ELY  HOPPOCK,  CARO- 
LINE HOPPOCK,  AND  EEASTUS  S.  BROWN. 

Service  of  Subpcena  is  Equitt. — Return  of  Subpcena. — Jurisdic- 
tion.— Receiver. 

A  bill  was  filed  by  an  assignee  in  bankruptcy  against  the  bankrupt  H.  and  his 
wife,  and  one  B.,  to  set  aside  conveyances  made  by  H.  to  C,  who,  by  his  will, 
had  bequeathed  them  to  H.'s  wife,  on  the  allegation  that  the  conveyances  were 
fraudulent  as  against  H.'s  creditors.  A  subpcena  was  issued  on  the  bill,  return- 
able on  the  first  Tuesday  of  the  following  month.  An  affidavit  was  thereafter 
filed  of  the  service  of  the  subpoena  on  H.  and  his  wife,  by  leaving  copies  thereof 
^  their  dwelling-house  or  usual  place  of  abode,  viz.,  88  West  Fourteenth  street. 
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in  New  York  city,  with  a  free  white  person,  a  member  or  resident  in  the  funily. 
This  service  was  claimed  to  have  been  in  accordance  with  the  18th  Role  in 
Eqait/,  and  on  it  a  rule  was  entered  taking  the  bill  as  confessed,  against  H.  ud 
his  wife.  H.  and  his  wife  thereupon,  not  appearing  generally  in  the  canse, 
moved  to  set  aside  the  snbpcena  because  it  was  not  made  returnable  on  a  role 
day,  and  also  moved  to  set  aside  the  service  and  all  subsequent  proceedings,  on 
affidavits  showing  that  they  had  not  resided  at  88  West  Fourteenth  street  for 
two  years  and  more  before  the  alleged  service,  but  not  showing  where  they  did 
reside  at  the  time  of  the  service ; 

The  complainant  also  moved  for  the  appointment  of  a  receiver  to  take  the  reots 
and  profits  of  the  estate ; 

Held,  That  there  was  no  Irregularity  in  making  the  subpoena  returnable  as  it  was, 
and  the  motion  to  set  aside  the  subpoena  must  be  denied. 

That,  as  No.  88  West  Fourteenth  street  was  not  the  existing  dwelling-house  or 
place  of  abode  of  H.  and  his  wife  at  the  time  of  the  alleged  service,  serrioe  by   * 
leaving  the  copies  there  gave  the  Court  no  jurisdiction,  and  the  affidavit  of 
service,  and  all  proceedings  subsequent,  must  be  set  aside. 

That,  as  the  wife  of  H.  was  the  person  alleged  to  hold  the  property  adversely  to 
the  plaintiff,  and  she  had  not  been  served  with  process,  and  as  B.  was  not  alleged 
to  have  received  the  rents  and  profits  except  as  agent  for  others,  the  motion  for 
a  receiver  must  be  denied. 

BiiATGHFOBD,  J.  The  bill  in  this  case  was  filed  on 
the  5th  of  October,  1871.  The  prayer  of  the  bill  is,  that 
a  conveyance  made  by  Ely  Hoppock,  the  bankrupt, 
November  15th,  1867,  of  a  lot  of  land  on  Thirteenth 
street,  in  the  city  of  New  York,  to  one  Samuel  Gary, 
and  a  conveyance  made  by  said  Hoppock,  October  4th, 
1867,  of  a  lease  of  a  lot  of  land  on  Fourteenth  street,  in 
said  city,  to  one  Walter  Barnes,  and  which  lease  was 
assigned  by  said  Barnes  on  the  same  day  to  Caroline 
Hoppock,  the  wife  of  the  bankrupt,  and  assigned  by  her 
November  15th,  1867,  to  said  Barnes,  and  assigned  on 
the  same  day  by  the  said  Barnes  and  said  bankrupt  to 
said  Gary,  and  the  properties  covered  by  which  convey- 
ances, lease  and  assignments,  were  devised  and  be- 
queathed by  said  Gary,  by  his  last  will  and  testament, 
made  November  29th,  1870,  to  said  Garoline  Hoppock, 
may  be  decreed  to  have  been  fraudulent  and  void  as 
against  the  creditors  of  the  said  bankrupt,  and  that  such 
properties,  and  the  proceeds  thereof,  and  the  right  of 
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action  therefor,  may  be  decreed  to  have  vested  in  the 
plaintiff,  and  that  the  defendant  Brown,  who  is  alleged 
to  be  receiving  the  rents  of  the  properties,  may  be  de- 
creed to  account  to  the  plaintiff  for  such  rents  from  the 
1st  of  May,  1871,  and  that  the  bankrupt  and  his  wife 
may  be  enjoined  from  parting  with  or  encumbering  the 
properties,  and  from  receiving  the  rents  thereof,  and 
that  the  plaintiff  may  be  appointed  receiver  of  such 
rents. 

On  the  filing  of  the  bill,  a  subpoena  to  appear  and  an- 
swer was  issued,  on  the  5th  of  October,  1871,  returnable 
on  the  first  Tuesday  of  November,  1871,  and  directed  to 
the  defendants.  On  the  6th  of  October,  1871,  the  mar- 
shal, in  writing,  deputed  Charles  L.  Olarke  to  serve  the 
subpoena.  In  an  affidavit  sworn  to  by  Mr.  Clarke  on  the 
7th  of  October,  1871,  and  filed  on  the  9th  of  November, 
1871,  and  annexed  to  the  subpoena,  he  deposes,  that,  **on 
the  6th  day  of  October,  1871,  he  served  the  annexed  sub- 
poena on  Ely  Hoppock  and  Caroline  Hoppock  his  wife, 
two  of  the  defendants  therein,  by  leaving  copies  thereof, 
for  each  of  said  defendants,  at  the  dwelling-house  or 
usual  place  of  abode  of  the  said  Ely  Hoppock  and  Caro- 
line his  wife,  to  wit,  No.  38  West  Fourteenth  street,  in 
the  city  of  New  York,  with  a  free  white  person,  a  mem- 
ber or  resident  in  the  family.*'  This  service  purported 
to  be  made  under  the  provisions  of  Eule  13th  in  Equity, 
which  is  :  "  The  service  of  all  subpoenas  shall  be  by  a  de- 
livery of  a  copy  thereof,  by  the  officer  serving  the  same, 
to  the  defendant  personally,  or,  in  case  of  husband  and 
wife,  to  the  husband  personally,  or  by  leaving  a  copy 
thereof  at  the  dwelling-house  or  usual,  place  of  abode  of 
each  defendant,  with  some  free  white  person,  who  is  a 
member  or  resident  in  the  family."  On  such  service,  a 
rule  was  entered,  on  the'  9th  of  November,  1871,  taking 
the  bill  as  confessed  against  the  defendants  Ely  Hop- 
pock and  Caroline  Hoppock  his  wife,  for  want  of  an 
appearance.    Those  defendants  now  come  into  Court, 
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without  appearing  generally  in  the  cause,  and  move  the 
Court  that  the  order  pro  confesso^  and  the  subpoena  and 
its  alleged  service,  and  the  affidavit  thereof,  and  all  sub- 
sequent proceedings  of  the  plaintiif  on  the  subpoena  and 
order,  be  set  aside,  on  the  grouuds,  among  others,  (1.) 
That  the  subpoena  was  not  made  returnable  on  a  rule 
day,  but  was  made  returnable  on  the  first  Tuesday  of  the 
month ;  (2.)  That  the  place  mentioned  in  the  affidavit  of 
service,  38  West  Fourteenth  street,  was  not  the  dwell- 
ing-house or  usual  place  of  abode  of  the  defendants,  or 
either  of  them. 

It  is  satisfactorily  shown,  by  affidavits,  that  neither 
of  the  two  defendants  has  been  personally  served  with  a 
subpoena ;  that  38  West  Fourteenth  street,  in  the  city  of 
New  York,  was  not,  on  the  6th  of  October,  1871,  the 
dwelling-house  or  usual  place  of  abode  of  either  of  them ; 
and  that  38  West  Fourteenth  street,  in  the  city  of  New 
York,  has  not  been  the  dwelling-house  or  usual  place  of 
abode  of  either  of  them  since  the  30tb  day  of  April,  1868. 
Where  the  dwelling-house  or  usual  place  of  abode  of  the 
defendants  has  been  since  June,  1868,  or  is  now,  is  not 
shown,  but  it  would  seem  to  be  indicated  that  it  is  now 
in  Canada,  if  anywhere.  Although  the  bankrupt  may 
have  fled  from  the  jurisdiction  of  this  Court  in  bank- 
ruptcy, to  avoid  the  consequences  of  frauds  committed 
by  him  on  his  creditors,  and  although  his  wife,  the  recip- 
ient of  the  benefits  of  such  frauds,  may  have  accom- 
panied him  in  his  fiight,  and  although  he  and  she  may  be 
hiding  just  over  the  lines  in  Canada,  and  venturing  into 
this  State,  at  Niagara  Falls,  only  for  the  purpose  of  mak- 
ing an  affidavit  for  the  purposes  of  this  motion,  yet  this 
Court,  sitting  in  equity,  for  the  purposes  of  this  suit,  has 
acquired  no  jurisdiction  of  the  persons  of  the  defendants 
by  such  service  of  the  subpoena  as  has  been  made.  This 
Court  cannot,  on  the  evidence,  hold  that  38  West  Four- 
teenth street,  in  the  city  of  New  York,  has  been,  at  any 
time  since  the  30th  of  April,  1868,  the  dwelling-house  or 
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usual  place  of  abode  of  either  of  the  defendants.  The 
Sole  does  not  permit  the  8er\ace  to  be  made  by  leaving 
the  subpoena  at  the  ^4ast"  place  of  abode,  as  in  the  case 
of  an  order  to  show  cause  under  section  forty  of  the 
bankruptcy  Act,  or  at  the  '*last  usual"  place  of  abode, 
as  in  Form  No.  67  in  bankruptcy,  but  it  is  to  be  left  at 
the  existing,  present  dwelling-house,  or  the  existing, 
present,  usual,  customary  place  of  abode.  I  cannot 
hold  that  38  West  Fourteenth  street,  in  the  city  of  New 
York,  was,  on  the  6th  of  October,  1871,  the  dwelling- 
house  of  the  defendants,  or  of  either  of  them,  or  the 
usual  place  of  abode  of  them  or  of  either  of  them,  in  the 
face  of  the  facts  shown,  that  neither  of  them  has  occu- 
pied the  house  38  West  Fourteenth  street  as  a  dwelling- 
house  or  place  of  abode  since  the  30th  of  April,  1868, 
although  it  is  not  shown  where  any  dwelling-house  or 
place  of  abode  is  situated  which  is  now  occupied  by  the 
bankrupt,  or  which  has  been  occupied  by  him  since  the 
30th  of  April,  1868,  or  where  any  dwelling-house  or  place 
of  abode  is  situated  which  is  now  occupied  by  his  wife, 
or  which  has  been  occupied  by  her  since  the  25th  of 
May,  1868.  The  question  is  one  of  the  jurisdiction  which 
this  Court,  as  a  Court  sitting  in  equity,  in  this  suit,  has 
acquired  over  the  persons  of  the  defendants  in  this  suit, 
by  process  issued  and  served  therein. 

I  see  no  irregularity  in  making  the  subpoena  in  this 
case  returnable  on  the  iirst  Tuesday  of  the  month,  and 
not  on  the  first  Monday.  There  is  a  new  term  of  this 
Court  on  the  first  Tuesday  of  each  month.  There  are 
but  two  or  three  terms  of  each  Circuit  Court  in  the  year, 
and  hence  the  general  equity  rules  provide  that  the  sub- 
poena shall  be  returnable  on  a  rule  day,  that  the  first 
Monday  of  every  month  shall  be  a  rule  day,  and  that  the 
return  day  of  the  subpoena  shall  be  the  next  rule  day,  or 
the  next  rule  day  but  one  occurring  after  twenty  days 
from  the  time  of  issuing  the  subpoena.  General  Order 
No.  32  in  bankruptcy  provides,  that,  'Mn  proceedings  in 
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equity  instituted  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  bankruptcy  Act,  or  of  enforcing 
the  rights  and  remedies  given  by  it,  the  rules  of  equity 
practice  established  by  the  Supreme  Court  of  the  United 
States  shall  be  followed,  as  nearly  as  may  be/'  I  think 
the  spirit  ^of  this  General  Order  and  of  those  rules  was 
sudiciently  complied  with  in  this  case,  in  respect  to  the 
return  day  of  the  subpoena. 

The  motion  must,  therefore,  be  granted  in  respect  to 
setting  aside  the  order  pro  confesso,  and  the  alleged  serv- 
ice of  the  subpoena,  and  the  affidavit  of  such  service,  and 
all  subsequent  proceedings  of  the  plaintiff  on  the  sub- 
poena and  order,  and  denied  in  respect  to  setting  aside 
the  subpoena. 

The  plaintiff  also  moves  that  he  may  be  appointed 
receiver  of  the  rents  and  profits  of  the  said  properties. 
Inasmuch  as  Mrs.  Hoppock  is  the  person  alleged  to  hold 
the  properties  adversely  to  the  plaintiff,  and  she  has  not 
been  served  with  process,  and  the  defendant  Brown  is 
not  alleged  to  have  acted  otherwise  than  as  agent  for 
others  in  receiving  the  rents,  the  motion  for  a  receiver 
must  be  denied. 

Amos  Q.  HuJlj  for  the  plaintiff. 
Charles  Tracy,  for  Hoppock  and  wife. 
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LiiiiTBD  Partnbrship.— Publication  of  Dissolution. — ^Time. 

Under  the  24th  section  of  the  statute  of  New  York,  in  regard  to  limited  partner- 
ships (1  R.  8,  767),  requiring  notiLoe  of  dissolution,  preyioas  to  the  time  speci- 
fied in  the  certificate  of  its  formation,  to  be  published  "  once  in  eiM^h  week, 
for  four  weeks,"  the  day  of  the  week  which  is  taken  for  the  first  publication 
must  be  taken  for  each  of  the  subsequent  publications. 

Blatchfobd,  J.  The  only  question  which  I  deem  it 
necessary  to  consider,  in  disposing  of  the  motion,  on  the 
part  of  the  assignee  in  bankruptcy,  to  confirm  the  report 
of  the  register  disallowing  the  claim  of  Sarah  King,  is 
the  question  whether  the  limited  partnership  of  D.  J.  & 
W.  King  &  Bellander,  in  which  Sarah  King  was  a  partner, 
was  lawfully  dissolved,  by  the  acts  of  the  parties  to  it, 
before  the  time  prescribed  for  its  expiration  in  the  certifi- 
cate of  its  formation.  If  it  was  not  so  dissolved  before 
such  time,  the  report  of  the  register  must  be  confirmed. 

The  24th  section  of  the  statute  of  New  York,  in 
regard  to  limfted  partnerships  (1  B.  S.  767,  §  24),  pro- 
vides as  follows :  "  No  dissolution  of  such  partnership 
by  the  acts  of  the  parties  shall  take  place  previous  to 
the  time  specified  in  the  certificate  of  its  formation,  or 
in  the  certificate  of  its  renewal,  until  a  notice  of  such 
dissolution  shall  have  been  filed  and  recorded  in  the 
clerk's  office  in  which  the  original  certificate  was  re- 
corded, and  published  once  in  each  week,  for  four  weeks, 
in  a  newspaper  printed  in  each  of  the  counties  where  the 
partnership  may  have  places  of  business,  and  in  the 
State  paper."    The  question  in  the  present  case  is,  as  to 
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wbether  the  notiee  erf  diseolatioD  was  pobUshed  onee  in 
eaeh  week  for  four  weeks  in  the  State  paper— 4lie  Albany 
Evening  JoomaL  The  notice  was  poblisbed  in  that 
paper,  whieh  was  a  paper  published  daily,  fire  times,  in 
Jfluiaary  and  Febmary,  1S09,  namely,  on  the  llth,  21st 
and  27th  days  of  January,  and  on  the  Ist  and  10th  days 
of  Feliruary.  It  was  published  in  the  Xew  York  Times, 
a  newspaper  published  daily  in  the  county  where  the 
partnership  had  its  place  of  business,  four  times  in 
January  and  February,  1869,  namely,  on  the  12th,  19th 
and  26th  days  of  January,  and  on  the  2d  day  of  February. 
No  question  is  made  as  to  the  publication  in  the  latter 
paper. 

It  is  contended,  that  the  publication  in  the  State 
pai>er  was  a  publication  once  in  each  week  for  five 
successive  weeks,  in  this  way :  The  first  week  was  from 
January  llth  to  January  17th,  both  inclusive,  and  the 
publication  in  that  week  was  on  January  llth ;  the 
second  week  was  from  Jauuary  18th  to  January  24th, 
both  inclusive,  and  the  publication  in  that  week  was  on 
January  21st ;  the  third  week  was  from  January  25th  to 
January  31st,  both  inclusive,  and  the  publication  in  that 
week  was  on  January  27th ;  the  fourth  week  was  from 
February  1st  to  February  7th,  both  inclusive,  and  the 
publication  in  that  week  was  on  February  1st ;  the  fifth 
week  was  from  February  8th  to  February  14th,  both 
inclusive,  and  the  publication  in  thatVeek  was  on 
February  10th. 

In  sui)port  of  this  mode  of  computation,  the  case  of 
Bowen  v.  Argall  (24  Wendell,  496),  is  relied  on.  In  that 
case  the  question  arose  on  the  9th  section  of  the  same  title 
(1  R.  S.  765,  §9),  which  provides  as  follows:  *'The 
partners  shall  publish  the  terms  of  the  partnership  when 
registered,  for  at  least  six  weeks  immediately  after  such 
registry,  in  two  newspapers  to  be  designated  by  the  clerk 
of  the  county  in  which  such  registry  shall  be  made,  and 
to  be  published  in  the  senate  district  in  which  their 
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'business  shall  be  carried  on  ;  and,  if  such  publication  be 
not  made,  the  partnership  shall  be  deemed  general." 
In  that  case,  the  notice  of  the  terms  of  the  partnership 
Ti^as  published  in  each  of  the  two  newspapers  designated, 
six  times,  namely,  on  the  17th  and  24th  days  of  Septem- 
ber, and  the  1st,  8th,  15th  and  22d  days  of  October,  the 
space  intervening  between  the  day  before  the  first  day  of 
publication  and  the  day  after  the  last  day  of  publication 
being  thirty-six  days.  The  objection  was  taken,  that 
the  notice  ought  to  have  been  published  daily  for  thirty- 
six  days,  and  that,  at  all  events,  there  should  have  been 
six  weeks  between  the  first  and  last  publications.  Prom 
the  day  of  the  first  publication  to  the  day  of  the  last 
publication  was  five  weeks,  and  from  the  day  of  each 
publication  to  the  day  of  the  next  succeeding  publica- 
tion was  a  space  of  exactly  seven  days,  in  each  instance. 
The  Court  held  that  the  words,  in  the  9th  section,  "  for 
at  least  six  weeks,"  meant  *'once  in  each  week  for  at 
least  six  weeks,"  and  not  a  publication  daily  for  six 
^eeks ;  and  that  a  publication  in  the  first  week  immedi- 
ately ensuing  the  registry,  duly  followed  by  a  repetition 
for  the  next  five  weeks,  was  sufficient.  The  notice  was 
repeated  five  times  after  the  first  publication,  at  an 
interval  of  seven  days  between  each  time.  In  the 
present  case,  the  publication  being  required  to  be  **  once 
in  each  week  for  four  weeks,"  there  ought,  by  analogy, 
to  have  been  one  publication,  and  then  a  repetition 
three  times  after  the  first  publication,  at  an  interval  of 
seven  days  between  each  of  the  four  times.  No  such 
sequence  of  publication  took  place  in  the  present  case. 
The  Court  say,  in  Bowen  v.  Argall :  "  A  publication 
once  in  each  of  the  ensuing  six  weeks,"  that  is,  once  in 
each  of  the  six  weeks  ensuing  the  registry,  "is  suffi- 
cient. The  statute  counts  by  weeks,  taking  one  day,  no 
matter  which,  if  according  to  the  course  of  weekly  pub- 
lication, in  each  week.  Thus,  the  full  term  of  forty-two 
•days,  and  more,"  the  registry  having  been  made  on  the 
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14th  of  September,  *'  were  made  out  in  this  case.  One 
publication  in  each  six  consecutive  weeks  of  seven  days 
each,  the  first  publication  being  within  the  first  seven 
days  after  the  registry,  satisfies  the  statute  in  respect  to 
time  of  publication.  Each  single  publication  in  each 
week  represents,  and  should  be  reckoned  for,  seven  days.** 
When  any  day  of  the  week  is  taken  for  the  first  publica- 
tion in  a  paper,  that  same  day  of  the  week  must  be  taken 
for  each  of  the  succeeding  publications.  In  the  present 
case,  the  first  publication  in  the  State  paper  having 
been  on  the  11th  of  January,  the  notice  should  have 
been  repeated  in  that  paper  three  times,  at  intervals  of 
seven  days  each«  namely  on  the  18th  and  25th  days  of 
January,  and  on  the  1st  day  of  February.  This  rule 
was  observed  in  regard  to  the  publications  in  the  New 
York  Times.  The  first  publication  in  that  paper  having 
been  on  the  12th  of  January,  the  succeeding  publications 
were  on  the  19th  and  26th  days  of  January,  and  the  2d 
day  of  Febniary.  There  was  not  one  publication  in  the 
State  paper,  in  each  of  three  consecutive  weeks  of  seven 
days  each,  ensuing  the  11th  of  January.  The  first  of 
such  weeks  of  seven  days  each  comprised  the  12th,  13th, 
14tb,  15tb,  16th,  17th  and  18th  days  of  January,  and 
there  was  no  publication  on  any  one  of  those  days. 
The  case  of  Bowen  v.  Argall  is  an  authority  against  the 
regularity  of  the  publication  in  this  case.  I  am  satisfied 
that  the  correct  interpretation  of  the  statute  is  the  one 
I  have  indicated,  and  that  the  practice  under  it  is  an 
accordance  with  such  interpretation.  No  decision  of 
any  State  Court  in  conflict  with  such  interpretation  has 
been  brought  to  my  notice. 

The  motion  to  confirm  the  report  is  granted. 

D.  McMdhon.  for  the  motion. 

Charles  Blandy^  opposed. 
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Forfeiture. — Form  of  Verdict. 

In  an  action  brought  to  forfeit,  for  violation  of  the  internal  revenue  Acts,  a  qnan- 
tdty  of  mannfactared  tobacco,  and  a  quantity  of  raw  materials,  and  certain  tools 
and  other  property,  the  jury  rendered  a  verdict  **  in  fiftvor  of  the  United  States, 
condemning  the  goods."    On  a  motion  to  arrest  judgment  on  the  verdict ; 

Held,  That  the  verdict  was  a  verdict  in  favor  of  the  United  States  on  each  of  the 
three  issues  presented  to  the  jury ; 

That  the  words  "  condemning  the  goods"  did  no  harm,  but  might  be  rejected  as 
surplusage; 

That^  under  the  82d  section  of  the  Act  of  September  2ith,  1789  (1  IT,  8,  Stat  at 
Large f  91),  the  Court  was  authorized  to  give  judgment  as  the  right  appeared  r. 
without  regarding  any  imperfection  or  want  of  form  in  the  verdict,  if  such  had 
existed. 

BiiATOHFORD,  J.  This  is  an  information  brought  by 
the  United  States,  in  a  cause  of  seizure  on  land,  under 
the  internal  revenue  laws  of  the  United  States.  The  in- 
formation alleges,  that,  on  the  25th  of  March,  1868,  a  col- 
lector of  internal  revenue,  who  is  named,  *'  seized  the 
following  described  property,  for  a  forfeiture  incurred 
under  the  laws  of  the  United  States,  that  is  to  say,  a 
quatitity  of  manufactured  tobacco,  and  certain  tools, 
vessels,  utensils,  implements,  instruments,  etc.,  etc., 
being  all  the  personal  property  found  at  the  tobacco 
manufactory  of  0.  H.  Lilienthal,  221  Washington  street, 
and  now  has  the  same  in  custody  within  such  Southern 
District,  as  forfeited  to  the  pnited  States  for  the  follow- 
ing causes:  That,  prior  to  said  seizure,  taxes  were 
imposed  by  the  provisions  of  law  upon  the  said  tobacco, 
and  the  same,  being  so  subject  to  the  payment  of  taxes, 
as  aforesaid,  were  found  by  the  said  collector  in  the  pos- 
session and  custody,  and  within  the  control,  of  some  per- 
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«on  or  persons  to  the  said  attorney  unknown,  for  the 
purpose  of  being  sold  and  removed  by  such  person  or 
persons  in  fraud  of  the  internal  revenue  laws,  and  with 
design  to  avoid  payment  of  said  taxes,  against  the  48th 
section  of  the  Act  of  Congress,  approved  June  30th,  1864, 
entitled  *  An  Act  to  provide  internal  revenue  to  support 
the  Government,  to  pay  interest  on  the  public  debt,  and 
for  other  purposes,*  as  amended  by  the  Act  of  July  13th, 
1866 ;  that  the  said  articles  of  raw  material  were  found 
in  the  possession  of  some  person  or  persons  to  the  said 
attorney  unknown,  the  said  person  or  persons  then  and 
there  intending  to  manufacture  the  same  into  articles  of 
a  kind  subject  to  tax,  for  the  purpose  of  fraudulently 
^selling  such  manufactured  articles,  and  with  design  to 
avoid  the  payment  of  said  tax,  against  the  48th  section 
aforementioned,  as  amended  as  aforesaid ;  that  the  said 
tools,  implements,  instruments,  and  personal  property 
were  found  in  the  place  or  building,  and  within  certain 
yards  and  enclosures,  where  said  tobacco  and  said  raw 
materials  were  found  as  aforesaid,  whereby  they  became 
liable  to  forfeiture  by  the  provisions  of  the  48th  section 
aforesaid,  as  amended  as  aforesaid."  The  information 
then  avers,  that,  **by  reason  thereof,  and  by  force  of  the 
statutes  in  such  case  made  and  provided,  the  aforemen- 
tioned goods,  wares,  and  merchandise  became  and  are 
forfeited  to  the  use  in  the  said  statutes  provided,"  The 
prayer  is,  "  that  due  process  issue  in  that  behalf,  as  well 
of  attachment  to  bring  said  property  within  the  custody 
of  the  Court,  as  of  monition  to  all  parties  in  interest ; 
*  *  *  and,  due  proceedings  being  had  thereon,  that, 
for  the  causes  aforesaid,  the  said  goods,  wares,  and  naer- 
ehandise  be  condemned  by  decree  of  forfeiture,  and  the 
proceeds  of  the  sale,  or  such  other  disposition  thereof  as 
the  Court  shall  direct,  distributed  according  to  law." 
On  the  4th  of  April,  1868,  a  claim  to  the  property  seized 
was  filed,  entitled,  "A  quantity  of  manufactured  tobacco, 
&c.,  &c.,  found  at  No.  221  Washington  street,  mm.  The 
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United  States."  The  claim  says  :  "And  now,  Christian 
H.  Lilienthal,  owner  of  the  above-named  property,  in- 
tervening for  the  interest  of  himself  in  the  said  prop- 
erty, appears  *  *  *  and  makes  claim  to  the  said 
property,  &c.,  as  the  same  are  attached  by  the  marshal, 
under  process  of  this  Court,  at  the  instance  of  the  United 
States ;  and  *  *  *  avers  that  he  was  in  possession 
of  the  said  property  at  the  time  of  the  attachment 
thereof,  and  that  he  is  the  true  and  bona  fide  owner  of 
the  said  property,  and  that  no  other  person  is  the  owner 
thereof;  wherefore,  he  prays  to  defend  accordingly." 
The  monition  to  the  marshal  commanded  him  to  attach 
the  property,  by  commanding  him  to  attach  ''  the  said 
goods,  wares,  merchandise,  and  articles,"  which  were 
thereinbefore  described  by  the  same  words  as  in  the  in- 
formation. The  return  of  the  marshal  was,  that  he  ha4 
attached  "the  quantity  tobacco,  &c.,"  described  in  the 
monition.  The  answer,  which  was  filed  on  the  4th  of 
June,  1868,  says :  "And  now,  Christian  H.  Lilienthal,  the 
claimant  of  the  said  goods,  wares,  and  merchandise,  for 
answer  to  the  libel  of  information  filed  against  the  same, 
comes  and  answers  the  said  information  as  follows :  The 
said  claimant  denies  that  the  said  goods,  wares,  and  mer- 
chandise, or  any  part  thereof,  became  or  are  forfeited  in 
the  manner  and  form  in  the  said  information  alleged." 
On  the  13th  of  April,  1868,  an  order  was  made,  entitled 
in  the  case  as  one  against  "  a  quantity  of  manufactured 
tobacco,  &c.,  factory  of  C.  H.  Lilienthal,  221  Washing- 
ton street,"  appointing  three  appraisers,  on  motion  of  the 
counsel  for  the  claimant,  "  to  appraise  the  value  of  the 
property  proceeded  against  herein,"  and  directing  that 
"the  said  property"  be  released  to  the  claimant  on  his 
filing  due  claim  and  giving  bond  in  double  the  appraised 
value,  to  be  approved  according  to  law.  The  report  of 
the  appraisers,  entitled  in  the  case  as  one  against  "  a 
quantity  of  manufactured  tobacco,  &c.,  found  at  the 
factory  of  C.  H.  Lilienthal,  No.  221  Washington  street," 
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and  filed  May  1st,  1868^  says :  ''  The  undersigned,  hav- 
ing been  duly  appointed  and  sworn  as  appraisers  to  ap- 
praise the  value  of  the  proi^erty  proceeded  against 
herein,  do  report  that  we  have  examined  and  appraised 
said  property,  and  do  find  that  said  projierty  (as  per 
schedule  hereto  annexed)  is  worth  the  sum  of  one  hun- 
dred and  four  thousand  three  hundred  and  ninety-one 
dollars  seventy-eight  cents  ($104,391  78)."  A  schedule 
of  appraisement  of  values  by  items  is  annexed  to  the  re- 
port. On  the  12th  of  June,  1868,  an  order  was  made, 
entitled  in  the  case  as  one  against  '*a  quantity  of  manu- 
factured tobacco,  &c.,  found  in  the  factory  of  0.  H. 
Lilienthal,  221  Washington  street,"  ordering,  on  the  mo- 
tion of  the  proctor  for  the  claimant,  that  "  the  ssdd 
property"  be  released  to  the  claimant  upon  his  giving 
bond  in  the  appraised  value,  to  be  approved  according 
to  law,  instead  of  in  double  that  amount. 

The  issues  joined  in  the  cause  were  tried  before  the 
Court  and  a  jury,  and  the  minutes  of  the  Court,  of  the 
8th  of  May,  1871,  state,  that,  after  the  charge  of  the 
Court  to  the  jury,  they  retire,  and,  upon  their  return,  say, 
'*  that  they  find  for  the  United  States,  condemning  the 
goods,  and  so  they  say  all ;"  and  that  then  it  was  ordered 
that  the  claimant  have  thirty  days  from  that  date  to 
make  a  case,  or  turn  the  same  into  a  bill  of  exceptions. 

No  judgment  has  yet  been  entered  on  such  verdict, 
and  now  the  claimant  moves  that  judgment  on  the  in- 
formation be  arrested,  and  that  the  trial  be  declared  to 
have  been  a  mistrial,  (1.)  Because  no  verdict  of  the  jury 
was  recorded  or  filed  before  the  jury  were  discharged  ; 
(2.)  Because  no  verdict  of  the  jury  was  returned  before 
the  jury  were  discharged ;  (3.)  Because,  when  the  jury  re- 
turned into  Court,  after  considering  of  their  verdict,  and 
were  inquired  of,  by  order  of  the  Court,  if  they  had 
agreed  upon  their  verdict,  it  appears  by  the  minutes  of 
the  clerk  that  the  answer  was,  "They  find  for  the 
United  States,  condemning  the  goods,"  and  no  other  or 
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different  answer  was  made  by  the  jury  before  they  were 
discharged,  and  no  other  or  different  record  was  made 
thereon  before  the  jury  were  discharged,  and  the  jury 
were  discharged  and  separated  immediately  after  they 
had  made  the  answer  aforesaid,  and  the  answer  of  the 
jury,  so  minuted,  is  not,  and  was  not,  a  verdict  upon  the 
issues  put  to  the  jury  under  the  information  and  the  an* 
swer  or  pleas  of  the  claimant,  lawful  and  sufficient  to 
authorize  the  rendition  and  entry  by  the  Oourt  of  a 
judgment  of  forfeiture  of  the  property  seized,  or  any 
part  thereof. 

The  objection  is,  not  that  the  verdict  receivefl  and 
recorded — ^that  the  jury  "find  for  the  United  States, 
condemning  the  goods" — was  not  received,  and  recorded 
in  those  words,  by  the  Oourt,  in  the  minutes,  before 
the  jury  separated  or  were  discharged,  but,  that  such 
verdict  is  not  a  verdict  on  which  a  judgment  of  for- 
feiture of  the  property  seized,  or  any  part  thereof,  can 
be  rendered  by  the  Oourt. 

The  ground  urged  in  support  of  the  motion  is,  that, 
by  the  pleadings,  three  distinct  issues  were  raised :  one  as 
to  the  manufactured  tobacco ;  one  as  to  the  articles  of 
raw  material ;  and  one  as  to  the  tools,  implements,  in- 
struments, and  personal  property ;  that  the  answer  de- 
nies a  forfeiture  of  the  property,  or  of  any  part  of  it,  in 
manner  and  form  alleged  in  the  information,  and  there- 
fore traverses  each  allegation  of  the  information  ;  that 
the  verdict  does  not  find  the  facts  of  each  or  of  any  one 
of  the  issues  on  which  the  judgment  of  forfeiture  de- 
pends ;  and  that  the  verdict  does  not  embrace  enough 
to  enable  the  Oourt  to  amend  it,  or  to  render  a  judg*- 
ment  in  accordance'  with  the  issues.  It  is  claimed,  as  a 
rule  of  law,  that,  where  the  issue  involves  facts  which 
govern  the  right  of  the  plaintiff  to  have  judgment  in  his 
favor,  the  verdict  must  find  those  facts,  or  no  j  udgment 
can  be  rendered ;  and  that,  in  the  present  case,  the  ver- 
dict finds  no  fact  whatever  under  either  of  the  distinct 
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issues.  It  is  also  claimed,  that,  although,  under  the  32d 
section  of  the  Act  of  September  24th,  1789  (1  XT.  8.  Sua. 
at  Large^  91),  the  Court  has  the  power  to  cure  defects  in 
the  forms  of  verdicts,  the  verdict  must  be  substantially 
snfScient  to  enable  the  Oourt  to  render  a  judgment  in 
accordance  with  the  issues;  that  the  statute  cannot 
reach  this  case ;  that  the  verdict  does  not  enable  the 
Oourt  to  see  that  the  jury  intended  to  find  one,  or  two,, 
or  all  three  of  the  issues  for  the  United  States  ;  that  the 
verdict  is  as  consistent  with  a  finding  of  one  only,  as 
with  a  findinjE;  of  two  or  three,  and  as  consistent  with  the 
finding  of  all  as  of  one ;  that,  to  enter  a  judgment  of  for- 
feiture of  all  the  three  kinds  of  property,  on  the  assump- 
tion that  there  was  but  one  issue,  which  comprehended 
all  the  property  seized,  and  that  such  issue  has  been 
found  for  the  United  States,  would  contradict  the  plead- 
ings, the  evidence,  and  the  justice  of  the  case ;  that, 
under  tlie  information,  and  according  to  the  statute,  the 
raw  materials  cannot  be  forfeited  because  the  manufac- 
tured aiticles  are  proved  to  be  subject  to  forfeiture,  nor 
can  the  tools,  &c.,  be  forfeited  because  the  manufac- 
tured articles  and  the  raw  materials  are  forfeited,  unless 
it  is  proved  that  the  tools,  &c.,  were  found  in  the  same 
place  with  the  manufactured  articles  or  the  raw  mate- 
rials ;  that,  although  there  was  evidence,  on  the  trial, 
that  the  claimant  was  a  manufacturer  and  seller  of  ar- 
ticles of  a  kind  subject  to  tax,  and  that  articles  of  such 
a  kind  were  found  in  his  possession,  and  tiiat  he  had,  in 
regard  to  them,  an  intent  to  sell  them  without  paying 
the  tax  on  them,  the  verdict  does  not  find  any  one  of 
those  facts,  or  contain  anything  that  enables  the  Court 
to  see  that  the  jury  intended  to  find*  those  facts;  that., 
although  there  was  evidence,  on  the  trial,  that  raw  ma- 
terials of  the  kind  used  by  the  claimant  in  his  business 
were  found  in  his  possession,  and  that  he  intended  to 
manufacture  them  into  articles  of  a  kind  subject  to  tax, 
and  intended  to  sell  such  articles  without  paying  the  tax 
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on  them,  the  verdict  does  not  find  any  one  of  those  facts, 
or  show  that  the  jury  intended  to  find  for  the  United 
States  on  the  issue  as  to  the  raw  materials,  because 
their  verdict  is  just  as  good  for  the  first  issue  as  for  th^ 
second ;  that,  as  to  the  tools,  &c.,  there  was  no  evidence 
that  they  were  found  in  the  same  place  with  the  manu* 
factured  articles  or  the  raw  materials,  and  the  verdict 
finds  nothing  that  enables  the  Court  to  see  that  the  jury 
intended  to  find  the  third  issue  for  the  United  States  ; 
that,  if  the  jury  had  said  that  they  had  found  for  the 
United  States  on  all  the  issues,  the  verdict,  though  bad 
in  form,  could  have  been  cured ;  that  the  verdict  does 
not  afBrm,  or  purport  to  affirm,  all  the  issues,  and  the 
Court  cannot  conjecture  that  the  jury  intended  to  affirm 
all  the  issues ;  that  the  substantial  meaning  of  the  ver- 
dict is  not  manifest,  as  it  might  have  been  returned  on 
only  one  issue  as  well  as  on  two  or  three  issues,  and  the 
Court  has  no  means  of  determining  on  which  issue  to 
render  judgment ;  and  that  the  indeterminate  character 
of  the  verdictifurther  appears  by  the  words,  "  condemn- 
ing the  goods,"  leaving  it  doubtful  whether  the  jury  in- 
tended all  the  articles  seized,  or  a  part  only,  and,  if  a 
imrt  only,  which  part,  there  having  been  evidence  which, 
under  the  instructions  of  the  Court,  might  have  war- 
ranted a  verdict  for  the  United  States  on  the  first  issue, 
or  on  the  second  issue,  but  no  evidence  that  would  have 
warranted  a  verdict  fur  the  United  States  on  the  third 
issue. 

I  have  detailed  at  some  length  the  vietrs  urged  on 
the  part  of  the  claimant,  in  order  that  it  may  be  seen 
that  they  are  understood.  But  I  am  unable  to  appre- 
ciate their  force,  as  applied  to  the  facts  of  this  case.  It 
is  entirely  clear,  that  **  the  property  "  and  "  the  personal 
property"  spoken  of  in  the  information  as  seized,  and 
'*the  aforementioned  goods,  wares,  and  merchandise " 
spoken  of  in  the  information  as  forfeited,  and  '*  the  said 
property  "  against  which  the  information  prays  for  pro- 
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issues.    It  is  also  claimed,  that,  although,  under  the  32d 
section  of  the  Act  of  September  24th,  1789  (1  U.  8.  StaU 
at  Large^  91),  the  Court  has  the  power  to  cure  defects  in 
the  forms  of  verdicts,  the  verdict  must  be  substantially 
AufScient  to  enable  the  Oourt  to  render  a  jadgmeDt  in 
accordance  with  the  issues ;  that  the  statute  cannot 
reach  this  case ;  that  the  verdict  does  not  enable  the 
Oourt  to  see  that  the  jury  intended  to  find  one,  or  two, 
or  all  three  of  the  issues  for  the  United  States ;  that  the 
verdict  is  as  consistent  with  a  finding  of  one  ODly,  as 
with  a  flndinjE;  of  two  or  three,  and  as  consistent  with  the 
finding  of  all  as  of  one ;  that,  to  enter  a  judgment  of  for- 
feiture of  all  the  three  kinds  of  property,  on  the  assump- 
tion that  there  was  but  one  issue,  which  compreheBded 
all  the  property  seized,  and  that  such  issue  has  been 
found  for  the  United  States,  would  contradict  tbe  plead- 
ings, the  evidence,  and  the  justice  of  the  case ;  that, 
under  tbe  information,  and  according  to  the  statute,  the 
raw  materials  cannot  be  forfeited  because  the  manafa^:- 
tured  aiticles  are  proved  to  be  subject  to  forfeiture,  nor 
can  the  tools,  &c.,  be  forfeited  because  the  manufac- 
tured articles  and  the  raw  materials  are  forfeited,  unless 
it  is  proved  that  the  tools,  &c.,  were  foand  in  tbe  same 
place  with  the  manufactured  articles  or  the  raw  mate- 
rials ;  that,  although  there  was  evidence,  on  the  tml, 
that  the  claimant  was  a  manufacturer  and  seller  of  ar- 
ticles of  a  kind  subject  to  tax,  and  that  articles  of  such 
a  kind  were  found  in  his  possession,  and  that  he  had,  in 
regard  to  them,  an  intent  to  sell  them  without  paying 
the  tax  on  them,  tbe  verdict  does  not  find  any  one  of 
those  facts,  or  contain  anything  that  enables  the  Court 
to  see  that  tbe  jury  intended  to  find*  those  facts;  that, 
although  there  was  evidence,  on  the  trial,  that  raw  ma- 
terials of  the  kind  used  by  the  claimant  in  his  business 
were  found  in  his  possession,  and  that  he  intended  to 
manufacture  them  into  articles  of  a  kind  subject  to  tax, 
and  intended  to  sell  sach  articles  without  paying  the  tax 
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on  them,  the  verdict  does  not  find  any  one  of  those  facts, 
or  show  that  the  jury  intended  to  find  for  the  United 
States  on  the  issue  as  to  the  raw  materials,  because 
their  verdict  is  just  as  good  for  the  first  issue  as  for  th^ 
second ;  that,  as  to  the  tools,  &c.,  there  was  no  evidence 
that  they  were  found  in  the  same  place  with  the  manu* 
factured  articles  or  the  raw  materials,  and  the  verdict 
finds  nothing  that  enables  the  Court  to  see  that  the  jury 
intended  to  find  the  third  issue  for  the  United  States  ; 
that,  if  the  jury  had  said  that  they  had  found  for  the 
United  States  on  all  the  issues,  the  verdict,  though  bad 
in  form,  could  have  been  cured ;  that  the  verdict  does 
not  afSrm,  or  purport  to  affirm,  all  the  issues,  and  the 
Oourt  cannot  conjecture  that  the  jury  intended  to  affirm 
all  the  issues ;  that  the  substantial  meaning  of  the  ver- 
dict is  not  manifest,  as  it  might  have  been  returned  on 
only  one  issue  as  well  as  on  two  or  three  issues,  and  the 
Oourt  has  no  means  of  determining  on  which  issue  to 
render  judgment ;  and  that  the  indeterminate  character 
of  the  verdicttfurther  appears  by  the  words,  "  condemn- 
ing the  goods,"  leaving  it  doubtful  whether  the  jury  in- 
tended all  the  articles  seized,  or  a  part  only,  and,  if  a 
part  only,  which  part,  there  having  been  evidence  which, 
under  the  instructions  of  the  Court,  might  have  war- 
ranted a  verdict  for  the  United  States  on  the  first  issue, 
or  on  the  second  issue,  but  no  evidence  that  would  have 
warranted  a  verdict  fur  the  United  States  on  the  third 
issue. 

I  have  detailed  at  some  length  the  vietrs  urged  on 
the  part  of  the  claimant,  in  order  that  it  may  be  seen 
that  they  are  understood.  But  I  am  unable  to  appre- 
ciate their  force,  as  applied  to  the  facts  of  this  case.  It 
is  entirely  clear,  that  "  the  property  "  and  "  the  personal 
property "  spoken  of  in  the  information  as  seized,  and 
'*the  aforementioned  goods,  wares,  and  merchandise " 
spoken  of  in  the  information  as  forfeited,  and  '*  the  said 
property  "  against  which  the  information  prayd  for  pro- 
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•cess,  and  ^'the  said  goods,  wares,  and  merchandise" 
which  the  information  prays  may  be  condemned,  and 
**  the  above  named  property  "  and  "  tlie  said  property  " 
spoken  of  in  the  claim,  and  ^Hhe  said  goods,  wares, 
merchandise  and  articles  "  and  "  the  personal  property  " 
spoken  of  in  the  monition,  and  **  the  quantity  tobacco, 
&c.,"  spoken  of  in  the  retnm  to  the  monition,  and  **  the 
said  goods,  wares  and  merchandise  "  spoken  of  in  the 
answer,  and  "the  property  proceeded  against  herein," 
and  "  the  said  property  "  spoken  of  in  the  order  of  April 
13th,  1868,  and  **  the  property  proceeded  against  here- 
in "  and  "  said  proi>erty,"  spoken  of  in  the  report  of  the 
appraisers,  and  "the  said  property"  spoken  of  in  the 
order  of  June  12th,  1868,  are  expressions,  all  of  which 
comprehend  the  same  identical  articles  and  quantity  of 
property,  namely,  the  property  alleged  in  the  informa- 
tion to  have  been  seized  "  for  a  forfeiture,"  and  to  be  in 
custody  "as  forfeited  to  the  United  States,"  and  set 
forth  in  the  schedule  annexed  to  the  report  of  the  ap- 
l)raisers,  and  which  the  information  prays^may  "  be  con- 
demned by  decree  of  forfeiture."  The  information,  in 
specifying  the  causes  of  forfeiture,  assigns  the  statutory 
causes  to  the  three  several  descriptions  of  property 
seized — the  manufactured  tobacco,  the  articles  of  raw 
material,  and  the  tools,  implements,  instruments  and 
X)ersonal  property  found  in  the  same  place  with  the 
manufactured  tobacco  and  the  raw  materials.  The  claim- 
ant claimed  all  the  property  that  was  seized  and  at- 
tached, and  ^against  which  the  information  was  directed, 
and  answered  as  to  the  whole  of  such  property,  calling  it 
"  the  said  goods,  wares  and  merchandise,"  and  denying 
that  it  became  or  was  forfeited.  This  was  a  denial  that 
any  of  it  was  forfeited — a  denial  that  any  one  of  the 
three  several  causes  of  forfeiture  specified  in  the  infor- 
mation in  regard  to  the  three  several  classes  of  property 
seized,  existed.  It  was  these  three  issues  that  were 
tried.    It  was  necessary  for  the  Government  to  prove 
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the  affirmatiye  of  each  issue,  in  order  to  have  a  verdict 
condemning  all  the  property  seized.    If  it  proved  the 
affirmative  of  any  particular  issue,  it  would  have  a  ver- 
dict condemning  the  property  embraced  in  such  issue. 
It  is  admitted  there  was  evidence  given  tending  to  prove 
the  affirmative  of  each  of  the  first  two  issues.    But  it  is 
denied  that  there  was  any  evidence   given  that   the 
"tools,  implements,  instruments  and  personal  property" 
embraced  in  the  third  issue  were  found,  as  the  informa- 
tion alleges,  ''  in  the  place  or  building,  and  within  cer- 
tain yards  and  enclosures,  where  said  tobacco  and  said 
raw  materials  were  found  as  aforesaid,"  that  is,  as  before 
alleged  in  the  information,  ''at  the  tobacco  manufactory 
of  0.  H.  Lilienthal,  221  Washington  street."    This  is  an 
error  of  fact.    The  bill  of  exceptions,  settled,  signed,  and 
filed  in  the  case,  states,  that,  *'  to  maintain  the  issues  on 
the  part  of  the  United  States,  the  District  Attorney 
gave  evidence  tending  to  show  that  the  claimant  was  a 
manufacturer  and  seller  of  tobacco  in  the  city  of  New 
York,  at  and  for  a  long  time  prior  to  the  seizure  in  the 
information  set  forth,  namely,  prior  to  the  25th  day  of 
March,  1868,  and  that,  at  the  time  of  the  seizure,  the 
claimant  had  in  his  possession,  at  his  manufactory  at 
Nos.  217,  219,  and  221  Washington  street.  New  York, 
the  several  quantities  of  manufactured  tobacco  and  of 
raw  materials,  and  the  other  personal  property  described 
in  said  information,  and  attached  by  the  marshal,  and 
claimed  and  released  to  the  claimant  as  aforesaid."  The 
words,  "  other  personal  property  described  in  said  infor- 
mation," mean  the  personal  property  other  than  the 
manufactured  tobacco  and  the  articles  of  raw  material 
covered  by  the  first  and  second  issues,  and  mean  the 
"tools,  implements,  instruments  and  personal  property" 
covered  by  the  third  issue.    The  statement  of  the  bill  of 
exceptions  is,  that  the  evidence  tended  to  show  that,  at 
the  time  of  the  seizure  set  forth  in  the  information,  that 
is,  the  seizure  of  all  the  personal  property  found  at  the 
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manufactory  of  the  claimant,  221  Washington  street,  he 
had  in  his  possession,  at  such  manufactory,  all  the  prop- 
erty described  in  the  information  under  the  three  heads. 
This  necessarily  means,  that  all  of  such  property  was 
found  and  seized  at  such  manufactory,  as  one  place  or 
building. 

There  being  evidence,  then,  to  warrant  a  finding  for 
the  United  States  on  each  of  the  three  issues,  the  jury 
returned  a  general  verdict,  saying,  that  **  they  find  for 
the  United  States,  condemning  the  goods."  This  ver- 
dict can  mean  nothing  else  than  that  they  find  for  the 
United  States  on  each  and  all  of  the  issues.  The  words, 
**  condemning  the  goods,"  create  no  uncertainty.  The 
information  asks  that  all  the  property,  calling  it  ''the 
said  goods,  wares  and  merchandise,"  "  be  condemned  by 
decree  of  forfeiture."  The  claimant  defended  the  prop- 
erty, by  his  answer,  by  the  description  of  "the  said 
goods,  wares  and  merchandise."  The  word  **  goods,"  ia 
the  verdict,  can  mean,  in  reason,  nothing  else  but  all  the 
property  covered  by  all  three  of  the  issues.  **  Condemn- 
ing the  goods"  means  **  condemning  the  property  pro- 
ceeded against  herein."  A  verdict  for  the  United  States 
as  to  all  the  property  was,  necessarily,  a  verdict  of  con- 
demnation. The  words,  *' condemning  the  goods,"  do  no 
harm.  Still,  they  may  be  rejected  as  surplusage,  if  neces- 
sary. Under  the  evidence,  a  general  verdict  for  the 
United  States  was  perfectly  good.  This  was  such  a  ver- 
dict, whether  the  words,  "  condemning  the  goods,"  be 
retained  or  rejected.  Such  a  verdict  covered  all  the 
issues,  and  found  all  and  each  of  them  in  favor  of  the 
United  States. 

A  reference  to  the  bill  of  exceptions  shows  that  no 
olher  interpretation  can  be  put  upon  the  verdict  than 
that  which  I  have  given  to  it.  The  Court,  after  calling 
the  attention  of  the  jury  to  the  statute  on  which  the  in- 
formation was  founded,  the  48th  section  of  the  Act  of 
June  30th,  1864,  as  amended  by  the  9th  section  of  the  Act 
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of  July  13th,  1866  (14  U.  S.  Stat  at  Large,  111),  stated  to 
them,  that  there  had  been  seized  in  the  case,  in  addition 
to  the  manufactured  tobacco  and  the  raw  materials,  a 
large  quantity  of  personal  property  connected  with  the 
establishment,  the  whole  valued  by  the  appraisers  at 
$104,000,  and  that  it  was  such  property,  consisting  of 
the  three  classes,  *'  found  in  this  establishment,"  which 
was  the  subject  of  the  suit ;  that  the  facts  in  the  case 
were  undisputed ;  that  there  was  no  serious  contest 
about  a  single  fact,  except  in  regard  to  the  very  point  of 
the  law — the  intent ;  and  that,  if  the  Government  had 
not  made  out,  to  the  satisfaction  of  the  jury,  that  the 
intent  to  commit  a  fraud  on  the  law,  or  to  evade  the 
payment  of  taxes,  in  respect  either  to  the  goods  on 
hand,  or  to  the  goods  to  be  manufactured  out  of  the  raw 
materials  on  hand,  existed  on  the  part  of  Mr.  Lilienthal 
at  the  time  "the  goods"  were  seized,  their  verdict 
would  be  for  the  claimant.  There  was  no  exception,  on 
the  part  of  the  claimant,  to  any  portion  of  these  instruc- 
tions, and  the  jury  found  "for  the  United  States,  con- 
demning the  goods."  It  cannot  be  doubted  that  this  is 
a  verdict  on  which  a  judgment  of  forfeiture  can  be  en- 
tered against  all  the  property  seized.  The  word  "  goods  " 
was  used  in  the  pleadings,  and  by  the  Court  in  its  charge, 
and  by  the  jury  in  their  verdict,  as  synonymous  with  the 
words,  "property  proceeded  against  herein." 

The  verdict  did  not  vary  from  the  issue,  nor  did  it  » 
fail  to  find  the  entire  issue.  It  was  a  general  verdict, 
and  not  a  special  verdict.  There  is  nothing  to  show 
that  all  the  jurors  did  not  find  each  of  the  issues  in 
favor  of  the  Government,  as,  under  the  instructions  and 
the  evidence,  they  were  warranted  in  doing.  It  was  not 
necessary  for  them  to  say  that  they  found  each  of  the 
issues  in  favor  of  the  Government.  Moreover,  on  the 
evidence  in  the  case,  the  jury  could  not  find  an  intent  in 
regard  to  either  the  manufactured  tobacco  or  the  raw 
materials,  which  did  not  exist  in  regard  to  both,  and, 
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under  the  statute,  the  existence  of  the  forbidden  intent 
in  regard  to  either  condemns  all  personal  property  found 
in  the  same  place.  The  issue  was,  therefore,  really  a 
single  one  ip  regard  to  the  intent  respecting  the  manu- 
factured tobacco  and  the  raw  materials,  and  there  was 
no  other  issue  of  fact  to  be  considered  by  the  jury. 

But,  in  any  event,  this  would  be  a  proper  case  for  the 
Court,  under  the  32d  section  of  the  Act  of  September 
24th,  1789  (1  JJ.  8.  Stat,  at  Large,  91),  to  give  judgment 
according  as  the  right  of  the  cause  in  law  appears,  with- 
out regarding  any  imperfection,  defect,  or  want  of  form 
in  the  verdict,  and  to  amend  any  such  imperfection,  de- 
fect, or  want  of  form  (Boach  v.  Hulings,  16  PeterSi  319 ; 
Parks  V.  Turner,  12  Howard j  39).  I  do  not  mean,  how- 
ever, to  suggest,  that  the  verdict  in  this  case  was  not  a 
proper  verdict,  or  was  not  a  general  verdict,  or  was  not 
proper  in  form  as  a  general  verdict,  or  that  a  general 
verdict  was  not  the  proper  verdict  to  be  rendered  in  this 
case. 

The  form  of  verdict  rendered  and  entered  in  this  case 
is  that  which  has  been  used  for  many  years  in  this 
Court,  in  cases  where  a  general  verdict  for  the  United 
States,  in  a  suit  in  rem  on  a  seizure  of  property  on  land, 
is  proper.  It  seems  to  me  to  be  correct  in  form,  and 
not  open  to  criticism. 

The  motion  in  arrest  of  judgment  is  denied.* 

George  T.  Curtis,  for  the  motion. 

m 

Thomas  Simons  (Assistant  District  Attorney), opposed. 


•  This  decision  was  affirmed  by  the  Circuit  Court  on  writ  of  error. 
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THE  STEAMTUG   J.   H.    GAUTIER  AND   THE 
SCHOONER  HERBERT  MANTON. 

CoLusiON  IK  East  Rivsr. — Stsamtuq  and  Schooner. — Towboat  and 

Tow. 

A  canal-boat  loaded  with  coal  was  towed  on  the  port  side  of  a  tng,  bonnd  to  As- 
toria. The  tag  went  np  the  channel  between  BlackwelVs  Island  and  New  York, 
and,  when  above  the  Island,  headed  across  for  the  dock  at  Astoria.  A  schooner 
ooming  down  from  Hell  Gate,  after  passing  Hallett's  Point,  took  a  coarse  to  go 
down  the  channel  between  Blackwell's  Island  and  Long  Island,  which  course 
brought  her  continnally  nearer  the  shore  as  she  approached  the  dock  at  As- 
toria. The  tng,  as  she  approached  the  dock,  headed  more  nearly  parallel  with 
the  end  of  the  dock,  on  a  port  helm,  and,  seeing  that  there  was  danger  of  a  col- 
lision with  the  schooner,  blew  one  whistle,  and  stopped  and  backed.  The 
schooner  did  not  change  her  course,  and  struck  the  canal-boat  a  glancing  blow 
on  the  port  side,  and  sunk  her,  the  canal-boat  being  so  near  the  dock  that  the 
schooner  came  against  the  end  of  the  dock.  The  owners  of  the  canal-boat 
and  her  cargo  filed  a  libel  against  both  the  tug  and  the  schooner  : 

Beid,  That  the  tug  and  the  canal-boat  must  be  considered  as  one  steam  vessel,  a» 
against  the  schooner ; 

That,  therefore,  the  case  was  brought  within  the  16th  and  18th  Rules  for  avoid- 
ing collisions ; 

That  the  schooner  was,  therefore,  not  in  fault  in  keeping  her  course,  and  that  the 
tug  was  in  fault  for  not  avoiding  her,  and  was  liable  for  all  the  damages. 

Blatohpord,  J.  These  two  suits  are  tried  together. 
The  libellants  in  the  first  suit,  as  owners  of  the  canal- 
boat  Gettysburg,  and  the  libellants  in  the  second  suit, 
as  owners  of  the  cargo  of  coal  laden  on  board  of  said 
canal-boat,  bring  these  suits,  each  of  them  against  the 
steamtug  J.  H.  Qautier  and  the  schooner  Herbert  Man- 
ton,  to  recover  damages  for  the  total  loss  of  the  eanal- 
boat  and  her  cargo,  through  a  collision  which  occurred 
between  the  canal-boat  and  the  schooner,  on  the  28th  of 
November,  1871,  between  nine  and  ^  ten  o'clock  a.m.,  off 
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the  steamboat  \?harf  at  Astoria,  Long  Island,  a  short 
distance  above  the  upper  end  of  Blackwell's  Island.  •  The 
canal-boat  was  at  the  time  in  tow  of  the  steamta^,  being 
lashed  to  the  port  side  of  the  steamtag.    The  tug  and 
canal-boat   had  come  from  Twenty-third   street,  Xew 
York,  and  were  bound  for  the  steamboat  dock  at  Astoria, 
where  the  cargo  of  coal  was  to  be  discharged*    They  had 
gone  up  the  channel  between  Blackwell's  Island  and 
Manhattan  Island.    This  required  the  tug,  after  reach- 
ing a  point  sufficiently  far  above  the  upper  end  of  Black- 
well's  Island  for  safety,  to  swing  around  to  starboard  by 
porting,  so  as  to  head  across  the  channel  she  had  come 
up,  and  across  the  upper  end  of  Blackwell's  Island,  and 
across  the  channel  between  Blackwell's  Island  and  liong 
Island,  to  reach  the  dock  at  Astoria,  and  so  as  to  present 
the  port  side  of  the  canal-boat  to  vessels  proceeding 
through  Hell  Gate  around  Hallett's  Point  to  New  Tort 
The  tide  was  the  last  of  the  flood.    The  schooner  went 
through  Hell  Gate  from  the  eastward,  rounded  Hallett's 
Point,  and  was  proceeding  on,  with  a  view  to  enter  the 
channel  between  Blackwell's  Island  and  Long  Island, 
when  she  came  into  collision,  stem  on,  with  the  port  side 
of  the  canal-boat,  and  the  canal-boat  and  her  cargo  were 
totally  lost. 

The  libels  allege,  that  the  collision  was  caused  by  the 
carelessness  and  negligence  of  those  in  charge  of  the  tug 
and  schooner ;  that  the  tug  was  negligent  in  turning 
in  to  the  dock  ahead  of  the  schooner,  instead  of  allowing 
the  schooner  to  pass  clear  between  the  tug  and  the  dock, 
**as  she  would  otherwise,  have  done;"  and  that  the 
schooner  was  negligent,  in  not  keeping  a  proper  look- 
out, in  not  sheering  out  to  avoid  the  canal-boat,  as  she 
could  have  done,  ''and  in  changing  her  course  back 
again  after  she  had  undertaken  to  pass  outside." 

The  answers  of  the  tug  allege,  that  the  wind  was  free 
for  the  schooner ;  that,  upon  nearing  Astoria,  the  tug 
and  her  tow  headed  in  towards  the.  dock  to  which  she 
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was  bound,  heading  nearly  or  quite  across  the  river,  and, 
as  she  neared  the  dock,  gradually  turning  her  head  to- 
wards New  York,  so  as  to  bring  the  canal-boat  next  to 
the  dock,  and  the  head  of  all  to  the  tide ;  that,  while 
the  tug  and  her  tow  were  thus  approaching  the  dock, 
and  when  they  were  a  very  short  distance  from  it,  and 
heading  on  it,  the  schooner  was  coming  down  through 
Hell  Gate,  bound  to  New  York,  having  the  wind  free  and 
a  full-sail  breeze,  with  the  whole  river  to  the  New  York 
shore  side  free  for  her  navigation  ;  that,  as  the  schooner 
came  on  towards  the  tow,  she  ported,  so  as  to  throw  her 
head  off  shore  and  her  course  outside  of  the  tug  and 
canal-boat,  and  then  suddenly  kept  away,  as  if  to  en- 
deavor to  force  herself  between  the  tow  and  the  dock, 
from  which  the  tow  was  then  but  a  few  feet  distant,  the 
tow  being  then  turning  its  course  towards  New  York, 
and  at  a  time  when  it  was  impossible  for  the  tug  to  avoid 
the  schooner  ;  that  a  warning  signal  was  given,  but  the 
schooner  kept  on,  and  struck  the  canal-boat  on  the  port 
side  a  glancing  blow,  both  vessels  at  the  time  heading 
the  same  way  substantially  ;  and  that,  at  the  time  of  the 
collision,  both  the  tow  and  the  schooner  were  so  near 
the  dock  that  the  schooner  came  up  along  the  end  of  the 
dock,  Ihe  canal-boat,  at  the  time  of  the  blow,  being 
about  the  width  of  the  schooner  from  the  dock. 

The  answers  of  the  schooner  allege,  that  the  collision 
was  caused  solely  by  the  fault  of  th^  tug  and  the  canal- 
boat,  in  turning  in  to  the  dock,  and  in  crossing  the  bows 
of  the  schooner  in  order  to  reach  the  same,  in  not  stop- 
ping and  allowing  the  schooner  to  pass  along,  and  in  not 
sheering  off  and  passing  under  the  stern  of  the  schooner, 
either  of  which  movements  could  have  been  made  with- 
out difSculty  ;  that  the  schooner  had  a  competent  look- 
out, properly  stationed ;  that  she  was  lawfully  prosecut- 
ing her  voyage  when  the  tug  and  the  tow  approached ; 
that  she  kept  steadily  on  her  course,  as  she  was  by  law 
entitled  to  do,  and  did  not  change  the  same ;  and  that 
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tbe  tag  and  the  tow  attempted  npropcflT  to 

Tjowh,  and  »o  threw  themselTes  under  ho;  mad  diuebj 

receired  the  id  juries  eoraplaiiied  ofl 

There  is  no  good  reason  whj  At  Court  shovM  Bot 
apply  to  this  case  the  rule  prescribed  by  Artiele  15of  die 
steering  and  sailing  roles  in  the  Act  of  Aprfl  29tfa,  ISSt 
(13  U.  H.  8taL  at  Large,  60),  which  is.  that  ''if  two  ships, 
one  of  which  is  a  sailing  ship  and  the  other  a  steawnahip, 
are  rroceediDg  in  sach  directions  as  to  involre  risk  oi 
eolli>(ion«  the  steamship  shall  keep  out  of  the  way  of  the 
sailing  ship/'  and  the  further  rule  prescribed  by  Article 
18,  that  where,  by  Article  15,  "one  of  two  ships  is  to 
keep  out  of  the  way«  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained "  in  Article  19. 
It  is  manifest  that  negligence  caused  this  collision,  that 
the  canal-boat  was  without  fault,  and  that  either  the  tug 
or  the  schooner,  or  both  of  them,  were  in  &ult.    As  re- 
spects the  schooner  and  her  duty  towards  the  tug  and 
her  tow,  lashed  as  the  tow  was  to  the  side  of  tiie  tug, 
and  not  towed  behind  by  a  hawser,  the  tug  and  the  tow 
must  be  regarded  as  one  vessel,  and  that  a  steam  vesseL 
It  was  the  duty  of  the  tng  to  avoid  the  schooner,  and  it 
was  the  duty  of  the  schooner  to  keep  her  course.    The 
schooner  had  a  right  to  select,  after  passing  Hallett's 
Point,  a  course,  in  the  then  state  of  the  tide  and  the 
wind,  which  would  be  most  favorable  for  the  prosecution 
of  her  voyage  to  New  York.    It  is  in  evidence  that  such 
course  was  a  course,  after  rounding  Hallett's  Point,  ap- 
proaching towards  the  Long  Island  shore,  at  an  angle, 
so  as  to  go  down  through  the  channel  between  Black- 
well's  Island  and  Long  Island.    She  adopted  that  course 
and  kept  it.      Such  course  would  naturally  carry  her 
comparatively  near  to  the  dock  at  Astoria,  and  would 
cause  her,  after  rounding  Hallett's  Point,  to  approach 
nearer  all  the  time  to  the  Long  Island  shore.    There  is 
no  warrant  in  the  evidence  for  the  conclusion  that  the 
schooner,  at  any  time  after  rounding  Hallett's  Point, 
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ported  or  turned  her  head  to  starboard.  The  schooner 
had  a  right  to  rely  on  the  rule  of  navigation,  and  to  sup- 
pose that  the  tug  would  stop  in  time,  and  not  attempt  to 
cross  the  bows  of  the  schooner.  But  the  tug  kept  on 
until,  seeing  there  was  danger,  she  blew  one  whistle  and 
stopped  and  backed,  but  at  too  late  a  time.  The 
schooner,  in  the  jaws  of  peril,  and  to  ease  her  blow 
against  the  canal-boat,  starboarded,  when  a  collision  was 
inevitable,  and  but  a  moment  before  it  occurred,  and  fell 
off  a  little,  so  that  the  concurring  forward  motion  of  the 
three  vessels  and  the  action  of  the  tide  brought  them  all 
near  to  the  dock.  It  is  impossible  not  to  »ee  that  there 
was  no  fault  in  the  schooner,  and  that  the  doUieion  was 
caused  by  the  fault  of  the  tug  in  not  stopping  sooner 
and  going  under  the  stern  of  the  schooner.  There  wa& 
abundant  room  for  her  to  do  this,  and  no  excuse  for  not 
doing  so. 

There  must  be  a  decree  for  the  libellants  in  each  suit 
against  the  tug,  with  costs,  with  a  reference  to  a  com- 
missioner to  ascertain  the  damages,  and  the  libel  must 
be  dismissed  in  each  suit  as  to  the  schooner,  with  costs. 

T.  Scudder  and  B.  D.  Benediety  for  the  libellants. 

W.  B.  Beebe  and  O.  Donohue^  for  the  tug. 

E.  H.  Owen  and  E.  L.  Owen,  for  the  schooner. 
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RuKnino  ovkr  a  Seine. — Nboliobkce. 

A  eteamship,  coming  into  New  York,  in  charge  of  a  pilot,  ran  over  a  seine,  in 
which  had  been  inclosed  a  quantity  of  fish  which  are  canght  for  the  mana- 
fecture  of  fish  oil  and  gnano.    A  libel  was  filed  against  her,  to  recover  damages  : 

Seldf  That,  inasmnch  as  it  appeared  that  the  steamsliip  was  in  a  regular  ooorae  of 
navigation,  and  that  the  seine  was  in  such  a  part  of  the  channel  that,  if  the 
Btea||)8hip  had  deviated  to  go  around  it,  she  would  have  been  in  danger  of 
grounding,  the  seine  was  an  obstruction  to  navigation ; 

That,  as  the  seine  was  put  in  the  way  while  the  ship  was  in  sight,  coming  in,  and 
as  no  negligence  was  shown  on  the  part  of  the  ship,  the  libel  moat  be  dis- 
missed. 

Blatohford,  J.  The  libel  alleges,  that,  on  the  2l8t 
of  October,  1869,  the  libellants  were  the  owners  of  a 
vessel,  fitted  up  as  a  manufactory  of  fish  oil  and  guano, 
at  Sandy  Hook,  and  employed  constantly  in  said  business 
about  forty-five  laborers,  and  were  also  the  owners  of  a 
large  seine,  employed  by  them,  in  taking  the  fish  used 
in  the  factory;  that,  on  that  day,  while  the  laborers  were 
employed  with  the  seine  in  the  ocean,  opposite  Sandy 
Hook,  and  after  they  had  secured  a  large  number  of 
fish  in  the  seine,  and  were  taking  them  out,  the  steam- 
ship City  of  Baltimore,  negligently  and  wUfully  and 
wantonly,  came  upon  them,  ran  over  the  seine,  tore  it  in 
pieces  and  let  out  the  fish  ;  that  this  occurred  in  the  day 
time,  and  on  the  open  sea ;  that  the  seine  was  in  no 
channel  where  it  was  necessary  for  the  steamship  to  go ; 
that  there  was  no  negligence  on  the  part  of  the  laborers ; 
that  the  damage  to  the  seine  was  $200,  the  number  of 
fish  secured  at  the  time,  and  thus  lost,  was  50,000,  and 
•their  value  $300,  and  there  was  a  further  loss  of  $500,  in 


JANUARY,  1872.  475 


The  Steamship  City  of  Baltimore. 


the  suspension  of  the  libellants'   business,  while   the 
seine  was  being  mended. 

The  answer  avers,  that  the  steamship  was  at  the 
time  completing  a  voyage  from  Liverpool  to  New  York, 
and  pursuing  the  regular  and  ordinary  channel  from 
Sandy  Hook  to  the  city  of  New  York,  in  charge  of  a 
duly  licensed  pilot,  and,  if  she  came  in  contact  with  the 
seine,  it  was  owing  to  its  being  in  the  channel,  in  an 
unlawful  and  improper  place,  and  any  loss  occasioned  to 
the  libellants  proceeded  from  negligence  on  the  part  of 
their  laborers,  in  placing,  anchoring  or  hauling  the 
seine. 

The  burden  of  proof  is  on  the  libellants,  to  make  out 
the  negligence  alleged.  I  am  not  satisfied  that  fhey 
have  done  so.  On  the  evidence,  it  is  not  established 
that  the  ship  could  have  gone  further  to  the  westward 
than  she  did,  without  danger  to  herself.  She  drew  eigh- 
teen feet  of  water,  and  was  in  a  narrow  channel,  where, 
with  the  tide  running,  she  was  obliged  to  keep  under 
headway.  Under  the  circumstances,  the  seine  was  an 
obstruction  to  navigation,  if  the  ship,  in  deviating  to 
avoid  it,  would  have  been  in  danger  of  grounding.  The 
weight  of  the  evidence  tends  to  this  conclusion.  Be- 
sides, the  seine  was  put  in  the  way  while  the  ship  was  in 
sight,  coming  in.  She  was  pursuing  her  regular  course 
of  navigation,  and  I  do  not  think  any  negligence  on  her 
part  is  established.    The  libel  is  dismissed,  with  costs. 


Smith  (&  CoUy  for  the  libellants. 

J.  W.  Oera/rdj  Jr.y  for  the  claimants. 
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Stat  oj  Pbooekdimos  aoainbt  Bankkitpt. — Uhreasonablk  Dslat. — 
Petition  of   Rbview. 

A  buhnpt  filed  hia  petitian  in  banbrnptcj  October  30th,  IBSS.  la  JniiB,  1871, 
M.  A  Co.,  creditors,  commeaced  a  aait  agalnet  him  Id  a  State  Court,  to  reemer 
for  g^>odB  told  to  him  in  September,  ISflS.  Id  October,  ISTl.oa  the  banlcrapfB 
petltioD,  an  order  WM  made,  that  M.  A  Co.  might  take  judgment  in  tbdr  swt, 
and  tliat  further  proceeding  therein  be  Btajed,  to  await  the  determtaatioD  of  the 
question  of  hia  discharge  in  bankrapte;.  The  jadgment  was  entered  oa 
October  20th,  18)1.  After  the  lapse  of  three  months,  M.  A  Co.  applied  to  hare 
the  stay  set  aside,  OQ  the  ground  that  there  bad  been  nnreaaonable  dels  j  on  the 
part  of  tlie  bankrupt,  in  endeavoring  to  obtain  bis  discharge.  It  appeared 
that,  prior  to  the  commencement  of  the  creditor^  suit,  the  bankrupt  had  made 
application  for  his  discharge ;  that  controTereiet  bad  arisen  In  the  proceedings, 
and.  among  others,  as  tovhather  certain  other  creditors  had  so  proved  their  debt* 
as  to  authorise  them  to  coDt«Bt  tbe  application  for  discharge,  which  qaeationa, 
having  b«en  certified  to  the  Court,  were  decided  by  the  Court  in  October, 
1870,  and  that,  on  November  17th,  1870,  the  bankrupt  presented  a  petition  of 
reriew  to  the  Circuit  Judge,  praying  a  review  and  reversal  of  tbat  deoiaioB, 
and  obt^ned  an  order  to  sbaw  cause  why  the  prayer  of  the  petition  abonld 
Dot  be  granted,  returnable  on  November  IBth,  1870,  with  a  stay  of  all  proaeed- 
ioga  under  the  orders  sought  to  be  reviewed.  The  petition  of  reWew  had 
not,  by  January,  1872,  been  brought  to  a  hearing : 

Jftld,  That  the  order  of  the  Circuit  Judge  stayed  the  granting  of  a  disebarge ; 

That,  as  the  bankrupt  showed  no  reason  fbr  the  delay  in  bringing  the  petadon 
of  review  to  a  bearing,  there  had  been  unreasonable  delay  on  lus  part  in 
obtaining  his  discharge,  within  the  meaning  of  the  21st  section  of  the  bank* 
roptcy  Act,  and  that  the  atay  of  M.  A  Co.'s  proceedings  od  their  judgment 
most  be  vacated. 

BiiATGHFoBD,  J.  The  petition  for  adjadication  ia 
this  case,  a  voluntary  one,  was  filed  on  the  30th  of 
October,  1869.  The  adjudication  was  made  on  the  1st  of 
November,  1869.  On  the  12th  of  May,  1870,  the  bank- 
rupt filed  his  application  for  a  discharge.     Between  the 
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1st  and  the  8tb  of  September,  1869,  the  firm  of  L. 
Harcotte  &  Co.  delivered  to  the  bankrupt  furniture  and 
merchandise  to  the  amount  of  $2,435.  On  the  15th  of 
Jane,  1871,  they  commenced  an  action  against  him  in  a 
State  Goart,  to  recoTer  the  said  sum.  He  appeared  iu 
the  sait  and  served  a  verified  answer,  denying  that  he 
had  ever  bought  or  received  the  property,  or  was  in- 
debted to  the  plaintiffs  in  the  suit  in  any  sum.  There- 
■upon,  they  obtained  an  order  to  examine  him,  as  a  party, 
before  trial,  which  order  was  served  on  him.  He  then 
served  an  offer  in  writing  to  allow  judgment  to  be 
entered  against  him  for  the  $2,435,  with  interest  and 
costs,  and  the  offer  was  accepted.  On  the  17th  of 
October,  1871,  he  presented  to  this  Court  a  petition 
verified  by  him  on  the  16th,  setting  forth  that  the  in- 
debtedness to  L.  Harcotte  &  Co.  arose  prior  to  the 
presentation  of  the  petition  iu  bankruptcy,  and  was  a 
provable  debt,  and  praying  that  they  might  take  judg- 
ment for  the  amonnt  claimed,  with  costs,  and  that  all 
further  proceedings  in  the  action  might  be  stayed  to 
await  the  determination  of  this  Court  on  the  question 
of  bis  discharge  from  his  debts.  An  order  to  that  effect 
was  made  by  this  Court  on  the  17th  of  October,  1871. 
The  judgment  was  entered  in  the  State  Court  on  the 
20th  of  October,  1871.  The  debt  has  never  been  proved 
in  bankruptcy.  L.  Marcotte  &  Co.  now  apply  to  this 
Court,  to  discharge  the  order  of  stay,  on  the  ground  that 
there  has  been  unreasonable  delay  on  the  part  of  the 
bankrupt  in  endeavoring  to  obtain  his  discharge. 

On  the  filing  of  the  application  for  a  discharge,  an 
order  of  hearing  was  made,  returnable  June  9tb,  1870. 
Prior  to  that  day,  and  iu  Hay,  1870,  orders  had  been 
made  referring  to  the  register,  for  investigation,  on  the 
application  of  the  assignee,  certain  claims  of  S.  B. 
Jacobs,  William  Eeed,  Charles  T.  Yerks,  Junior,  and 
Jay  Cooke  &  Co.,  as  creditors,  proofs  of  which  claims 
had  been  postponed  by  the  register,  prior  to  the  meeting 
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for  the  election  of  an  assignee.  On  the  8th  of  Jane, 
1870,  Jay  Oooke  &  Go.  applied  to  the  register  for  an 
order  to  examine  the  bankrupt  and  the  assignee  and 
others,  to  enable  Jay  Cooke  &  Co.  to  file  specifications 
against  the  discharge.  On  the  9th  of  Jane,  1870,  Beed 
and  Yerks  filed  specifications  against  the  discharge.  On 
that  day  the  bankrupt  objected,  before  the  register,  to 
the  application  of  Jay  Cooke  &  Co.  and  to  the  specifica- 
tions of  Beed  and  Yerks,  on  the  ground  that  they  had 
not  proved  their  debts,  and  had  no  standing  in  Ck>art, 
and  could  not  be  permitted  to  show  cause  against  a  dis- 
charge. A  motion  before  the  register,  on  that  day,  by 
Jay  Cooke  &  Co.,  to  adjourn  the  hearing  on  the  applica- 
tion for  a  discharge,  was  opposed  by  the  bankrupt  on 
the  same  grounds,  and  on  the  further  ground,  that  no 
such  examination  as  Jay  Cooke  &  Co.  had  applied  for 
could  be  allowed,  to  enable  a  party  to  make  and  file 
specifications.  The  motion  was  denied  by  the  register, 
on  the  ground  that  Jay  Cooke  &  Co.  had  not  proved 
their  debt,  but  their  claim  had  been  referred  to  him  for 
investigation,  and  no  proceedings  had  been  had  on  such 
reference.  This  decision  of  the  register  was,  at  the 
request  of  Jay  Cooke  &  Co.,  certified  to  this  Courts 
This  Court  held  that  the  register  had  power  to  adjourn 
the  hearing  until  after  the  investigation  into  the  dis- 
puted claims  should  be  had.  Thereupon,  the  hearing  on 
the  discharge  was  adjourned  to  the  23d  of  June,  1870. 

On  the  16th  of  June,  1870,  Jay  Cooke  &  Co.  had  sab- 
poenaed  the  assignee  to  appear  before  the  register,  claim- 
ing the  right  to  examine  him  in  relation  to  the  validity 
of  a  claim  of  his  which  had  been  proved.  To  this  the 
bankrupt  and  the  assignee  objected,  before  the  register, 
on  the  ground  that  Jay  Cooke  &  Co.  had  not  proved 
their  debt  and  had  no  standing  in  Court.  Jay  Cooke  & 
Co.  alleged,  in  reply,  that  they  had  filed  with  the  regis- 
ter, on  the  23d  of  May,  1870,  a  deposition  in  proof  of 
their  debt,  which  had  been  certified  by  the  register  in  the 
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astial  form.  Tbis  was  denied,  and  it  was  alleged  that 
protests  and  affidavits  against  the  claim  of  Jay  Oooke  & 
Co.,  made  by  creditors  who  had  proved  their  debts,  had 
been  filed  with  the  regist«r  on  tbe  11th  of  May,  1870. 
The  register  sustained  the  objections  made  by  the  bank- 
rupt and  the  assignee,  and,  at  the  request  of  Jay  Oooke 
&  Co.,  the  decision  was  certified  to  this  Court. 

On  the  9th  of  Jane,  1870,  Jay  Cooke  &  Co.,  Ealli  & 
Fachiri,  and  G.  H.  &  H.  Eedmond  filed  with  the  register 
their  protests  against  the  claims  of  thirty-three  creditors 
who  bad  proved  their  debts  before  tbe  first  meeting  of 
creditors.  These  protests  were  objected  to  by  tbe  bank- 
rupt and  the  assignee,  on  the  ground  that  tbe  protest- 
ants  had  not  proved  their  debts  and  had  no  standing  in 
Court. 

On  the  23d  of  June,  1870,  the  day  of  tbe  adjourned 
hearing  on  tbe  discharge,  the  said  protestants  moved  for 
an  adjournment  till  June  30tb,  1870.  This  motion  was 
opposed  by  the  bankrapt,  on  the  ground  that  the  claims 
of  tbe  said  protestants  had  not  been  proved,  and  thab 
Jay  Cooke  &  Co.  had  taken  no  steps  to  prove  their 
claims  under  the  order  of  reference  to  the  register,  but 
had  refused,  on  a  requirement  to  that  effect  made  by  the 
register,  to  do  so,  and  that  all  the  creditors  who  had 
proved  their  debts,  being  a  majority  in  number  and  value 
of  all  the  creditors,  including  those  in  controversy,  had 
signed  a  written  consent  to  the  discharge,  and  that  the 
bankrupt  bad,  in  all  other  respects,  complied  with  the 
law,  to  entitle  himself  to  a  discbarge.  Tbe  register 
decided  that  he  would  not  adjourn  the  hearing.  There- 
upon, at  the  request  of  the  said  protestants,  the  decision 
was  certified  to  this  Court,  and  tbe  papers  touching  the  - 
subject,  including  tbe  specifications  filed  by  Keed  and 
Yerks,  were  transmitted  to  this  Court. 

On  the  3d  of  July,  1870,  Jay  Cooke  &  Co.  and  Jacobs 
filed  specifications  against  a  discharge,  which  were  trans- 
mitted to  tbis  Court. 
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The  decision  of  the  register  as  to  the  right  of  Jay 
Cooke  &  Co.  to  examine  the  assignee  as  to  his  debt,  and 
the  decision  of  the  register  refusing  farther  to  adjourn 
the  hearing  on  the  discharge,  were  reviewed  by  this 
Court,  on  a  hearing  in  October,  1870.  It  held  that  the 
claim  of  Jay  Cooke  &  Co,  was  duly  proved  on  the  23d  of 
May,  1870 ;  that  the  claim  of  Balli  &  Fachiri  ought  to 
have  appended  to  it  the  certificate  of  the  commissioner 
before  whom  it  was  taken,  that  it  was  satisfactory  to 
him,  and,  if  such  certificate  was  procured,  the  claim 
would  be  filed  nunc  pro  tunc  as  of  the  1st  of  June,  1870, 
and  would  be  regarded  as  having  been  duly  proved  at 
that  time ;  that  Jay  Cooke  &  Co.  were  entitled  to  an 
order  of  examination,  under  section  26th  of  the  Act, 
according  to  Form  No.  45 ;  that  the  assignee  was  bound 
to  answer  the  questions  put  to  him,  so  far  as  they  related 
to  any  matter  of  examination  specified  in  section  26th ; 
that  the  case  would  stand  for  hearing,  as  to  the  question 
of  discharge,  on  the  specifications  of  Jacobs,  Jay  Cooke 
&  Co.,  Seed,  and  Yerks ;  and  that  any  party  might  take 
testimony  thereon  before  the  register. 

On  the  17th  of  November,  1870,  the  bankrupt  pre- 
sented to  the  Circuit  Judge  a  petition  setting  forth  the 
foregoing  proceedings,  and  that  he  was  aggrieved  by  the 
decisions  of  this  Court,  and  praying  the  Circuit  Judge  to 
review  and  reverse  such  decisions.  The  Circuit  Judge 
granted  leave  to  file  the  petition,  and  made  an  order 
requiring  Jacobs,  Jay  Cooke  &  Co.,  Yerks,  Beed,  and 
Balli  &  Fachiri  to  show  cause  before  him  on  the  19th  of 
November,  1870,  why  the  prayer  of  the  petition  should 
not  be  granted,  and  directing  that,  ii>  the  mean  time  and 
until  the  hearing  and  determination  of  the  motion  on 
the  order,  all  proceedings  under  the  orders  of  this  Court 
herein  should  be  suspended. 

This  order  stays  all  proceedings  towards  a  hearing  on 
the  specifications  against  a  discharge,  and  stays  such 
hearing,  and,  consequently,  stays  the  granting  of  a  dis- 


JANUARY,  18Y2.  481 


In  the  Matter  of  William  Belden«  a  Bankrupt. 


charge,  so  long  as  a  decision  is  not  made  by  the  Gircait 
Judge  on  a  review  of  the  decisions  of  this  Court  a  review 
of  which  is  asked.  Bat,  the  !21st  section  of  the  Act  pro- 
vides, that  proceedings  to  collect  a  provable  debt  shall,  on 
the  application  of  the  bankrupt,  be  stayed,  to  await  the 
determination  of  the  Court  in  bankruptcy  on  the  ques- 
tion of  the  discharge,  provided  there  be  no  unreasonable 
delay  on  the  part  of  the  bankrupt  in  endeavoring  to  ob- 
tain his  discharge.  L.  Marcotte  &  Co.  are  not  parties  to 
the  petition  of  review  pending  before  the  Circuit  Judge. 
They  can  do  nothing  to  further  a  decision  on  such  peti- 
tion, except  to  make  this  application  to  discharge  the 
order  of  stay  granted  against  them.  It  is  not  shown  by 
the  bankrupt  why  the  petition  of  review  has  not  been 
decided,  or  whether  it  has  ever  been  brought  to  a  hear- 
ing, and,  if  it  has  not,  that  the  failure  has  been  through 
no  fault  of  his,  or  what  efforts  he  has  made  to  have  a 
hearing.  It  is  stated  in  the  petition  of  L.  Marcotte  & 
Co.,  that  the  bankrupt  is  amply  able  to  pay  their  claim  in 
full.  This  is  not  denied  by  the  bankrupt.  Of  course,  he 
can  pay  it  only  out  of  means  acquired  since  the  petition 
in  bankruptcy  was  filed.  I  think  the  unexplained  delay 
since  November,  1870,  on  the  part  of  the  bankrupt,  in 
procuring  a  decision  on  his  petition  of  review,  is  an  un- 
reasonable delay  on  his  part  in  endeavoring  to  obtain  his 
discharge,  within  the  intent  and  meaning  of  the  21st  sec- 
tion. The  2d  section  provides  that  the  jurisdiction  by 
petition  of  review  may  be  exercised  by  the  Circuit  Court, 
or  by  any  justice  thereof,  in  term  time  or  vacation.  It 
would  be  great  injustice  to  permit  an  order  of  the  Cir- 
cuit Judge,  which  shows  on  its  face  that  he  contemplated 
a  stay  of  only  two  days  till  the  hearing  of  the  petition  of 
review,  and  which  has  now  been  allowed  by  the  bankrupt 
to  remain  as  an  obstruction  for  fourteen  months,  and 
has  operated  against  L.  Marcotte  &  Co.  for  three  months, 
to  remain  any  longer  as  an  obstacle  to  their  proceeding 
to  endeavor  to  collect  their  claim  out  of  any  property 
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which  the  bankrupt  has  acquired  since  his  petition  in 
bankruptcy  was  filed. 

So  much  of  the  order  of  October  17th,  1871,  as  oper- 
:|ites  as  a  stay  of  the  proceedings  of  L.  Marcotte  &  Co. 
on  their  judgment,  is  vacated. 

Sugh  Porter^  for  L.  Marcotte  &  Oo. 

B.  E.  <&  C.  jB.  Stoughtofij  for  the  bankrupt. 


JANUARY,  1872. 

THE   BAEGE   CALLED  THE  WILKESBAEEE 
COAL  AND  lEON  COMPANY,  129. 

DSMURBAGE. 

Cargo  wa8  shipped  on  a  barge  at  Philadelphia  to  be  brought  to  New  York  and 

there  delivered  to  the  ship  L.    The  barge  delayed  on  the  Yoyage  to  New  York, 

.and  failed  to  deliver  the  cargo  to  the  L.  as  soon  as  the  shipper  had  contracted 

tto  deliver  it  to  her,  and  he  filed  a  libel  against  the  barge  to  recover,  as  damages 

for  the  delay,  demarrage  for  which  it  was  alleged  he  had  become  liable  to  the  L. : 

JTeld,  That,  as  it  did  not  appear  that  any  legal  claim  for  demurrage  existed 

against  the  libellant  in  respect  of  any  delay  in  patting  on  board  the  L.  the 

cargo  in  question,  or  that  any  such  demurrage  had  been  paid,  the  libel  must  be 

dismissed. 

The  libel  in  this  case  alleged  that  the  libellant  was 
4inder  a  contract  with  the  ship  Levanter  to  deliver  to  her, 
on  or  before  April  21st,  1869,  certain  machinery,  the  ship 
^eing  in  the  port  of  Kew  York,  bonnd  for  CaUao ;  that, 
>on  April  17th,  he  shipped  the  machinery,  at  Philadel- 
phia^ on  the  barge,  to  be  carried  to  Kew  York  and  de- 
livered to  the  Levanter ;  that  she  wrongfully  delayed, 
so  that  she  did  not  deliver  the  machinery  to  the  Le- 
vanter till  April  28th ;  and  that  he  thereby  became 
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■liable  to  the  owners  of  the  Levanter  for  seven  days'  de- 
-mnrrage,  at  $115  a  day,  for  which  sum,  as  damages,  he 
sought  to  hold  the  barge. 

For  libellant,  T.  Scudder. 

•  

For  claimants,  C.  M.  Da  Costa  and  0.  E.  Bright. 

Blatohfobd,  J.  In  this  case  a  decree  must  be  en- 
tered dismissing  the  libel,  with  costs,  on  the  ground  that 
it  is  not  shown  affirmatively  by  the  libellant,  that  he  paid 
anything  for  demurrage  caused  by  the  delay  of  the  barge 
in  transporting  the  machinery  in  question  to  New  York. 
Although  it  is  shown  that  he  paid  some  demurrage  to 
the  charterers  of  the  Levanter,  yet  it  is  not  shown  that 
any  legal  claim  for  demurrage  in  fact  existed  against 
the  libellant,  in  respect  of  any  delay  in  putting  on  board 
of  the  Levanter  the  machinery  in  question. 
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NICHOLAS  NISSON  v.  GEEHAEDT  WE8SELS. 

Master's  Wages. — Misconduct. 

An  owner  of  a  yessel,  who  was  sned  by  her  master  for  a  balance  of  wa^es,  set  up 
as  a  defence  ndsconduct  of  the  master  in  taking  the  yessel  into  the  port  of  San 
Andros,  W.  I,  without  InstnictionB,  and  neglecting  to  repair  her  while  there. 
It  appeared  that  the  owner^s  written  instmctions  did  not  direct  the  master  to 
go  to  San  Androe,  but  did  direct  him  to  secure  all  the  cargo  he  could,  of  a  cer- 
tain debtor  of  the  owner,  and  that  it  was  representations  of  such  debtor  which 
induced  the  master  to  go  to  that  port.  It  also  appeared  that  the  owner^s  letter 
to  him,  written  after  news  of  his  arriyal  at  San  Andros,  made  no  complaint  It 
•Appeared,  also,  that  a  surrey  was  held  at  San  Andros,  which  pronounced  the 
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tmmI  DDMaworUiy,  ud  that  the  muter  w«]t«d  for  Initrndaoiu  from  hU  trtrmer 
b«rore  MlllDg  her,  and  llut,  ifUr  his  return  to  Hew  York,  the  owaer  gava  Um  • 
letter  of  rMcramendaUoD  m  as  hooett  and  sober  maD. 
Beld,  That  tha  charge  of  mitcoDdnct  waa  not  made  out,  and  that  t^e  master  waa 
eotiUed  to  the  balaooe  of  hia  wtgea. 

Benedict,  J.  This  actioa  is  broaght  by  the  master 
of  the  schooner  Anna  against  the  owner  of  that  vessel, 
to  recoTer  a  balance  of  wages. 

There  is  oo  dispute  as  to  the  rate  of  wages,  or  as  to 
the  time  of  service,  or  as  to  the  sums  paid  by  the  defend- 
ant to  the  libellaut  on  accomit  of  his  wages.  The  de- 
fence rests  upon  certain  allegations  of  miscondnct  and 
unfaithfulness  on  the  part  of  the  Ubellant  in  the  per- 
formance of  his  duties,  whereby  the  owner  claims  to 
have  snstained  a  loss  exceeding  the  amount  of  wages 
unpaid.  One  of  these  charges  is  that  the  master  put 
into  the  port  of  San  Andros  without  instructions  so  to 
do.  And  it  is  true  that  the  written  instructions  do  not 
direct  the  master  to  go  to  San  Andros.  The  master 
swears  that  be  had  verbal  instructions  which  permitted 
that  course,  but,  whether  he  did  or  not  have  such  instrnc- 
tioDS,  upon  the  evidence  in  the  case  respecting  the  na- 
ture of  the  business  in.  which  the  vessel  was  engaged, 
and  the  direction  to  the  master  to  secure  all  the  cargo 
he  could  of  the  debtor,  whose  representations  caused 
bim  to  go  to  San  Andros,  together  with  the  condition  of 
« the  vessel,  I  do  not  think  the  master  can  be  considered 
to  have  violated  any  instruction,  or  been  guilty  of  any 
error  in  going  into  San  Andros. 

The  letter  of  the  owner  in  reply  to  the  master's  letter 
which  informed  him  of  the  arrival  of  the  vessel  at  San 
AudrOB,  contains  no  suggestion  of  misconduct  in  this 
particular. 

Another  ground  of  complaint  is  that  the  master  ne- 
glected to  repair  his  vessel  at  San  Andros,  and  remained 
there  some  three  months.  But  it  is  clear  that  he  could 
not  have  repaired  her  with  any  propriety,  situated  as 
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he  was  la  such  a  place.  Not  was  he  in  any  conditiou 
to  attempt  to  complete  his  voyage.  The  vessel  was 
wholly  unseaworthy,  and  was  found  so  by  the  survey 
held  at  San  Andcos.  The  master,  was,  therefore, 
justified  in  not  attempting  to  reach  New  York  with 
his  vessel  and  cargo  at  that  season  of  the  year.  The 
vessel  was  not  insured,  as  the  owner  carefully  in- 
formed him,  and  he  was  .warranted  in  waiting  for  in- 
structions before  selling  her,  which  instructions  he  had 
reasonable  ground  to  believe  he  would  receive  mach 
sooner  than  be  did.  The  fact  that  the  vessel  did  finally 
succeed  in  reaching  New  York  in  the  month  of  July  with 
seventy  logs  of  mahogany  in,  does  not  go  far  to  show 
that  the  master  was  neglectful  of  his  duty  in  not  at- 
tempting to  come  on  to  the  coast  in  such  a  vessel  with  a 
full  cargo  in  the  month  of  February. 

Furthermore,  all  the  charges  of  misconduct  now  made 
are  rendered  open  to  suspicion  by  the  fact,  that  after  the 
master  arrived  here,  and  with  the  knowledge  of  all  the 
circumstances,  the  defendant  gave  him  a  written  recom- 
mendation as  having  proved  himself  an  honest  and  sober 
man,  after  a  service  in  his  employ  for  about  two  years. 

Looking  at  the  whole  case,  therefore,  I  am  unable  to 
discover  why  the  master  is  not  entitled  to  his  wages,  the 
nnpaid  balance  of  which  appears  to  be  $379.  He  must 
be  charged  with  any  sums  which  he  received  from  the 
sale  of  the  cargo  which  may  be  unaccounted  for,  and  as 
the  accounts  were  not  gone  into  with  much  minuteness 
on  the  hearing  liefore  me,  a  reference  may  be  had,  if  the 
defendant  desires  it,  to  examine  with  more  care  into 
the  disposition  of  these  proceeds. 

For  libellant,  A.  Nash. 

For  respondent,  J.  K.  Sill. 
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THE  STEAMSHIP  LEO. 
Wirmas  Feu. — Tratxl  job  work  thak  i  Hordbkd  Milb. 


Beitedict,  J.  The  appeal  from  the  clerk's  taxation 
of  witnesses*  fees  in  this  case  raises  the  qnestion, 
whether,  as  against  the  adverse  party,  traveling  fees  of 
a  witness  subpoenaed  ont  of  tliis  State  for  a  greater  dis- 
tance than  one  hundred  miles  can  be  taxed. 

The  point  has  been  decided  by  Mr.  Justice  Nelson, 
and  the  practice  in  the  Southern  District,  in  confonnit; 
with  that  decision,  is  to  tax  traveling  fees  for  no  greater 
distance  than  the  snbpcena  would  run,  which  is  a  diB- 
tance  of  one  hundred  miles  from  the  place  of  trial  out  of 
the  District. 

The  practice  in  this  District  mnst  conform  to  tbe  same 
decision,  and  accordingly  tbe  appeal  in  this  case  is  sus- 
tained, and  a  retaxation  must  be  had  in  accordance  witJi 
this  opinion. 
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THE  STEAMER  NORTH  AMERICA. 

Seamak's  Waokb. — FntEtiAH. — Injukt  os  board  Ship. — Mbdicai 

Trkatmbnt  on  Sboek. 

A  waman  injared  while  in  the  service  of  Che  ship,  is  entiUed  to  medicel  !«*'■ 

sient  at  the  eipenM  of  the  ebip. 
A  fireman  on  board  a  steamer  !a  b  seaman. 
A  firemui  shipped  for  a  voyage  from  Kew  York  to  Kio  Janeiro  and  back.   TlieB 
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a  few  dajB  out  from  Ifev  Tork,  he  injiired  Mie  of  hia  amu,  while  in  tfa» 
di»cbarge  of  his  duty,  so  as  to  b«  nuable  to  work.  Whea  the  abip  aniTed  at 
St  ThomM,  he  went  to  a  lioapital,  and  remained  there  onder  mrgical  treatment. 
Ull  the  ship  retomed,  when  he  went  od  l>oard  and  camehome,  doing  no  work.. 
He  waa  Mnt  to  the  hospital  on  the  judgment  of  the  officers  of  tlie  ship,  as  welli 
as  iui  own.  The  ship  paid  his  expenses  at  the  hoipital,  without  oonenlluif 
him,  and  they  amoiiated  to  more  than  hie  wages  for  the  Tojage. 
Held,  That  he  was  entitled  to  recorer  wages  for  the  whole  voyage. 

Bbkbdict,  J.  This  action  is  brought  to  recover 
wages  for  a  voyage  from  New  York  to  Rio  Janeiro  and 
back.  The  libellant  was  shipped  as  a  fireman,  and,  when 
a  few  days  ont  from  New  York,  while  in  the  discharge 
of  his  duty,  was  so  injured  in  one  of  his  arms  as  to  be 
unable  to  work.  Upon  the  arrival  of  the  steamer  at  St. 
Thomas,  on  the  voyage  out,  he  went  ashore  to  a  hos- 
pital, and  there  remained  under  surgical  treatment  until 
the  steamer  touched  again  on  the  voyage  home,  when 
he  went  on  board  and  came  home,  doing  no  duty  how- 
ever, and  being  still  unable  to  do  any,  because  his  arm 
was  not  yet  entirely  well.  He  claims  in  this  action 
wages  for  the  whole  voyage. 

On  the  part  of  the  steamer  it  is  contended,  that  thCTe 
was  a  medicine  chest  on  board,  and  that  a  competent 
doctor  was  attached  to  the  ship,  and  that  the  libellant 
could  have  been  properly  and  cheaply  treated  on  board 
the  ship,  but  that  he  demanded  to  be  sent  to  the  hos- 
pital at  St.  Thomas,  and  was  sent  there  upon  his  demand 
alone ;  that  his  expenses  at  the  hospital  were  paid  by 
the  steamer,  and  amounted  to  more  than  his  wages  for 
the  whole  voyage,  wherefore  her  owners  insist  that  they 
are  not  liable  to  him  for  any  sum  whatever. 

The  maritime  law,  as  declared  ages  ago  {Lmm  of 
Oleron),  and  as  still  declared  {Par.  Mar.  Law),  casts 
upon  every  ship-owner  the  obligation  to  provide  suitable 
care,  medicines,  and  medical  treatment,  including  nurs- 
ing, diet  and  lodging,  for  any  seaman  who  becomes 
sick,  wounded  or  maimed  in  the  service  of  the  ship. 
And  the  rule  applies  to  the  case  of  this  libellant,  who» 
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altbough  a  fireman,  is  a  seaman  within  the  meaning  of 
the  rule.  Whether  in  any  case  this  obligation  can  be 
properly  discharged,  by  retaining  the  seaman  on  board 
the  vessel,  depends  upon  the  foots  of  the  particular  case. 
In  the  present  instance,  if  it  be  tme  that  the  doctor 
attached  to  the  ship  could  have  properly  treated  the 
case  of  the  libellant  on  board  the  ship,  I  think  the  soiall 
attention  which  the  wound  received,  and  the  condition 
in  which  the  arm  remained  op  to  the  time  of  the  arriral 
of  the  steamer  at  St.  Thomas,  being  very  painful  and 
doing  badly— the  fact,  that  in  reality  the  bones  were 
broken,  although  not  discovered  to  be  so  by  the  ship's 
doctor — the  fact  that  the  man  was  of  no  use  on  board, 
but  the  contrary,  and  the  evidence  of  the  conversations 
of  the  officers  and  of  the  man  warrant  the  conclusion 
that  the  libellant  went  to  the  hospital,  as  much  upon  tlie 
judgment  of  the  officers  of  the  ship  as  npon  bis  own, 
and  for  the  convenience  of  the  ship.  At  the  time  the 
libellant  went  to  the  hospital,  no  suggestion  was  maide 
to  him  that  he  could  be  cured  on  board,  or  that  the  ex- 
penses of  the  hospital  would  be  charged  to  him.  He 
was  received  at  the  hospital  as  a  ship's  patient,  on  the 
understanding  that  he  was  there  at  the  expense  of  the 
ship,  and  the  hospital  charges  were  paid  by  the  ehip 
without  consulting  him.  The  clrcamstances  indicate 
that,  in  the  opinion  of  the  officers  of  the  ship,  the  obli- 
gation of  the  ship  to  the  libellant,  in  respect  to  his  cnre, 
could  not,  in  this  instance,  he  properly  discharged  by 
keeping  him  on  board.  Indeed,  I  should  feel  unwilling 
in  any  case  to  charge  a  seaman  with  hospital  expense* 
ashore,  incurred  in  curing  an  injury  sustained  in  the 
discharge  of  his  duty,  unless  it  be  made  to  appear  that 
in  a  case  where  the  seaman  could  be  properly  treated  on 
board,  he  went  into  hospital  against  the  expressed  judg- 
ment of  the  master  of  the  ship,  and  with  notice  that  he 
would  be  charged  with  the  expenses  incurred  in  the 
hospital. 
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In  the  present  case,  I  am  of  the  opinion  that  he  can- 
not be  charged  with  those  expenses. 

The  Act  ofl790  (ch.  29,  sec.  8),  if  it  has  effect  in  any 
case  to  change  the  lesponsibilities  of  the  ship  as  fixed 
by  the  maritime  law  (1  Svm.  p.  154,  Brig  George),  has  no 
effect  here,  as  the  present  is  a  case  where  enrgieal  aid, 
and  not  medicine,  was  necessary  {Davis,  J,  1  Sum.  ap- 
$enMe,  p.  595). 

The  libellant  is  accordingly  entitled  to  a  decree  for 
wages  during  the  voyage,  at  the  rate  of  wages  men- 
tioned in  the  shipping  articles. 

For  libellant,  James  K.  3iU. 

For  claimants,  Geo.  P.  Andrews. 
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JOHN  SEDGWICK,  ASSIGNEE  IN  BANKRCTTCY 
OF  ABEAHAM  VALK  et  al.  v.  JOHN  LYNCH. 

Bona  Fn>E  Salbs. — Conteuplatiok  of  iHeoLviNCT. 

V.  4  Co,  were  wholesale  grocers,  hsTlng,  also,  ret^l  stores.  On  December  ISth, 
18aS,  they  nupended  payment,  awiog  debts  to  the  amoDDt  of  (IIW.OOO.  On 
November  ISth  and  SSd,  and  December  2d,  they  sold  goods,  «t  their  wholesale 
store,  to  L,  to  the  unonnt,  in  all,  of  (12,031  SO,  which  were  paid  for  by  him  Id 
cash,  at  the  time.  L.  wsa  not  in  the  grocery  bneiness,  and  bonght  the  goods  at 
•  low  price.  V.  dc  Co.  having  been  adjudged  banknipls,  their  assignee 
brotlght  EQit  Against  L.,  to  sat  aside  the  sales  and  recoTer  the  property  or  its 
Taltis.    The  salt  was  based  on  the  S5th  eeoUon  of  the  bankroptcy  Act. 

Srid,  That  there  was  nothing  abont  the  sales  that  could  be  alleged  to  hare  been 
out  of  the  Dsanl  and  ordinary  course  of  business,  except  in  regard  to  price. 

That  this  fact  of  low  prices,  nnder  the  elrcnmstsDces,  was  not  mfiicient  to 
charaoterize  the  sales  as  ont  of  the  osnal  and  ordiaarj  course  of  business. 
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Tluit^  wMhoof^  the  debts  of  Y.  A  Co.  were  metering  to  £Mt,  in  oompmnaan  wi& 
their  receipts  from  debts  doe  them  end  ordiiuuy  selee,  thiKt,  hAviiig  ezhsmtod 
their  powers  of  bonowing,  they  were  reeorting  to  sales  st  a  ascrifiee,  stiU  then 
wss  noChing  to  show  thst  ih»j  had  not  ressonsble  cause  to  beUeye  that,  by 
these  sacrifices,  they  would  weather  the  storm,  exoept  the  &et  thai  iSbej 
suspended  payment  so  soon,  and  three  days  after  filed  a  petition  as  Yofamtiry 
banknipts ;  and  that  this  lact  did  not  show  that  they  were  then  insolTent  er 
contemplating  insolTency. 

BiiATCHFORD,  J.    On  the  15th  of  December,  1868» 
Abraham  Valk  and  James  S.  Valk  filed  a  petition  in 
Yolantary  bankraptcy  in  this  Court.    They  were  grocers. 
The  plaintiff  is  their  assignee  in  bankruptcy,  and  files 
this  bill  to  set  'aside,  as  fraudulent,  certain   sales  of 
groceries  made  by  them  to  the  defendant,  three  in 
number.    The  first  sale  was  made  on  the  13th  of  NoYem- 
ber,  1868,  and  comprised  150  chests  of  tea,  6,300  pounds^ 
at  45  cents  per  pound,  $2,835  00;  60  bags   of  coffee, 
9,600  pounds,  at  13^  cents  per  pound,  $1,296  00 ;  12  boxes 
of  sugar,  5,400  pounds,  at  9i  cents  per  pound,  $513  00 ; 
60  barrels  of  whiskey,  2,640  gallons,  at  70  cents  per 
gallon,  $1,848  00 ;  25  casks  of  sherry,  $500.    The  second 
sale  was  made  on  the  23d  of  November,  1868,  and  com- 
prised 3,730  pounds  of  tobacco,  at  45  cents  per  pound, 
$1,678  50 ;  25  barrels  of  whiskey,  1,027  gallons,  at  $1  per 
gallon,   $1,027  00 ;  12  chests  of  tea,  540  pounds,  at  60 
cents  per  pound  $324  00.    The  third  sale  was  made  on 
the  2d  of  December,  1868,  and  comprised  20,000  pounds 
of  sugar,  at  10  cents  per  pound,  $2,000  00.    The  amount 
of  the  first  sale  was  $6,992  00 ;  of  the  second  sale, 
$3,029  50;    of  the  third  sale,  $2,000  00;  and  of  the 
aggregate  of  all,  $12,021  50.    The  bill  alleges,  that  the 
sales  were  made  in  fraud  of  the  creditors  of  the  bank- 
rupts, and  in  fraud  of  the  proYisions  of  the  bankruptcy 
Act ;  that  the  bankrupts,  being  insolYcnt,  and  in  con- 
temx^ation  of  insolvency   and   bankruptcy,  made  the 
sales  ;  that,  at  the  time  the  sales  were  made,  the  defend- 
ant had  reasonable  cause  to  belicYe  the  bankrupts  to  be 
insolYcnt,  or  to  be  acting  in  contemplation  of  insolvency> 
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and  that  the  sales  were  made  with  a  view  to  prevent  their 
property  from  coming  to  their  assignee  in  bankruptcy, 
or  to  prevent  the  same  from  being  distributed  under  the 
said  Act,  or  to  defeat  the  object  of,  or  in  some  way  to 
impair,  hinder,  impede  or  delay  the  operation  and  effect 
of,  or  evade  some  of  the  provisions  of,  the  said  Act ; 
that  the  sales  were  not  made  in  the  usual  and  ordinary 
course  of  business  of  the  bankrupts ;  aud  that  the  sales 
were  void  under  the  provisions  of  the  said  Act,  and 
passed  to  the  defendant  no  title  to  the  property  sold,  as 
against  the  plaintiff.  The  bill  prays  that  the  sales  may 
be  decreed  to  be,  as  to  the  plaintiff,  null  and  void ;  that 
the  property  sold  may  be  decreed  to  have  vested  in 
the  plaintiff,  aa  such  assignee,  as  against  the  defendant ; 
that  the  plaintiff,  as  sach  assignee,  may  be  decreed  to 
recover  the  property,  or  the  value  thereof,  from  the 
defendant ;  and  that  the  defendant  be  decreed  to  deliver 
to  the  plaintiff,  as  such  assignee,  all  of  the  property 
remaining  in  his  hands,  and  to  pay  to  the  plaintiff  the 
value  of  so  much  thereof  as  may  have  been  disposed  of 
by  him. 

The  bankrupts  suspended  payment  on  the  12th  of 
December,  1868,  owing  debts  to  the  amount  of  $150,000. 
In  addition  to  a  wholesale  store  in  New  York,  they  had 
had  eight  retail  stores  in  New  York,  Brooklyn  and 
Newark.  The  usual  amount  of  their  stock  at  their 
wholesale  store  was  from  $50,000  to  175,000.  During 
the  mouth  before  their  failure  $93,000  were  paid  by  them 
to  their  creditors,  and  daring  the  month  before  that 
$GO,000.  In  their  wholesale  business  they  sold  goods 
for  cash  and  on  time,  to  any  one  who  came  to  purchase, 
and  bought  in  large  quantities  from  manufacturers, 
importers  and  jobbers.  They  failed,  after  having  made 
all  the  efforts  they  could  to  collect  the  debts  that  were 
due  to  them,  and  they  failed  because  they  did  not  collect 
such  debts.  They  also  made  all  the  sacrifices  they  could 
to  meet  their  liabilities,  straggling  not  to  fail.    They 
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borrowed  no  money  for  the  two  months  next  preceding 
their  failure,  but  made  their  payments  out  of  moneys 
collected  from  debtors,  and  moneys  received  for  goods 
sold  for  cash,  and  moneys  received  as  the  dlsconnt  of 
notes  taken  for  retail  stores  of  theirs  which  they  sold. 
Down  to  the  12th  of  December  they  met  all  their 
payments  as  they  became  due.  Just  before  their  failure 
money  was  worth  firom  three-eighths  of  one  per  cent  per 
day  to  three-quarters  of  one  per  cent,  per  day,  and  tbey 
sold  goods  at  a  sacrifice  for  cash,  to  meet  their  liabilities, 
in  preference  to  paying  such  rate  of  interest,  as  being 
actually  less  wasteful  of  money.  The  defendant  was 
not  the  only  person  to  whom  they  sold  ji^oods  at  a  sacrifice 
for  cash.  They  paid  one  of  their  creditors  in  goods,  and 
to  another  they  tamed  out  four  of  their  retail  stores  and 
other  goods.  On  the  26th  of  October,  they  sold  theii 
other  four  retail  stores,  to  raise  money  All  the  monej 
which  they  obtained  from  all  these  sources  was  p&id  to 
their  creditors.  Before  their  failure,  they  had  disposed 
of  most  of  their  wholesale  stock,  besides  their  retail 
stores.  The  goods  sold  to  the  defendant  were  paid  for 
by  him  in  cash  at  the  time.  They  were  purchased  at 
the  wholesale  store,  and  taken  away  by  him  to  a  plw* 
of  storage  provided  by  him.  He  sold  the  goods,  through 
a  broker,  to  four  or  five  different  purchasers.  He  was, 
at  the  time,  in  the  jewelry  business,  and  had  been  in  it 
about  a  year  and  a  half.  The  account  the  defendant 
gives  of  his  purchases  is  this:  "I  lend  money  on  all 
kinds  of  personal  property.  Mr.  Moore  came  to  mei  ^"^ 
wanted  me  to  buy  some  notes  belonging  to  Valk,  Bioth- 
ers.  He  said  they  were  very  short,  there  was  a  P^'^J" 
money,  he  could  buy  this  paper  very  cheap,  it  was  gooi 
and  they  were  a  Arm  of  17  or  18  years'  standing.  I  ^W 
iim  I  would  not  buy  their  notes,  but.  if  they  had  stoei 
such  as  he  said,  tea,  sugar,  &c.,  I  would  buy  that,  H 
they  would  sell  it  cheap  enough.  He  took  me  over  there, 
and  I  bought  some  tea,  sugar,  &c.    I  bought  three  times- 
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My  motive  in  buying  was  to  make  money  on  it.  It  was 
no  loan  to  them.  I  bouglit  it  for  myself  and  for  my  own 
profit,  not  with  money  borrowed  Arom  them,  or  that  came 
from  them.  I  thought  there  was  15  or  20  per  cent, 
margin'of  profit  on  it.'  My  wife  and  son  carry  on  the 
jewelry  business.  I  have  been  in  the  habit  of  dealing  in 
foreign  Amit  and  liqnors,  and  have  speculated  off  and  on 
for  twenty-five  years  in  tea,  coffee  and  rice.  At  the 
time  I  bought  these  goods,  I  was  interested  as  a  silent 
partner  in  two  cellars  under  Washington  market,  used 
for  storing  and  selling  goods."  The  defendant  en- 
deavored to  sell  the  goods  he  bought,  in  one  lot,  to  a 
grocer,  for  114,000,  telling  where  he  had  bought  tbem, 
^nd  what  they  had  cost.  Their  market  value  was  from 
916,000  to  117,000.  He  sold  to  one  person  145  chests  of 
the  tea  at  67i  cents  a  pound,  and  the  wine  and  whiskey 
at  $1  a  gallon.  The  same  person  offered  him  18  cents  a 
pound  for  the  coffee,  and  11  cents  a  pound  for  the  sugar, 
bat  bought  none  of  either.  The  defendant  sold  23,575 
pounds  of  the  sugar,  less  2^  per  cent,  for  tare,  at  Hi 
cents  a  pound.  The  person  who  bought  the  tea  at  67i- 
cents  testifies  that  its  market  value  was  from  77  to  80 
cents,  when  bought  by  the  defendant ;  that  the  market 
value  of  the  coffee  was  17^  cents  per  pound,  when 
bought  by  the  defendant ;  that  the  market  value  of  the 
whiskey  was  $1  25  per  gallon,  when  bought  by  the  de- 
fendant ;  and  that  the  tobacco  was  worth  from  45  to  50 
cents  per  pound. 

This  suit  is  founded  on  that  provision  of  the  35th 
section  of  the  bankruptcy  Act  which  enacts  that,  if 
any  person,  being  insolvent,  or  in  contemplation  of  in- 
solvency, within  six  months  before  the  filing  of  the 
petition  by  him,  makes  any  sale  of  any  part  of  his  prop- 
erty to  any  person  who  then  has  reasonable  cause  to 
believe  him  to  be  insolvent,  or  to  be  acting  in  con- 
templation of  insolvency,  and  that  such  sale  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his 
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assignee  in  bankruptcy,  or  to  prevent  the  same  from 
being  distributed  under  said  Act,  or  to  defeat  the  object 
of,  or  in  any  way  impair,  hinder,  impede  or  delay  the 
operation  and  effect  of,  or  to  evade  any  of  the  provisioDs 
of,  said  Act,  the  sale  shall  be  void,  and  the  assignee  may 
recover  the  property,  or  the  value  thereof,  as  assets  of 
the  bankrupts ;  and  that,  if  such  sale  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  the 
fact  shall  be  prima  fade  evidence  of  fraud. 

It  is  contended,  for  the  plaintiff,  that  these  sales  to 
the  defendant  were  not  njade  in  the  usual  and  ordinary 
course  of  business  of  the  bankrupts.    There  was  nothing 
that  can  be  alleged  to  have  been  out  of  such  usoal  aDd 
ordinary  course  except  in  regard  to  price.    The  sales 
were  sales  at  wholesale,  made  by  wholesale  dealers,  at 
their  wholesale  place  of  business,  in  view  of  the  goods, 
and  accompanied  by  manual  delivery  of  the  goods,  which 
were  paid  for  in  cash  at  the  time.    They  were  sales  out 
of  a  large  stock  of  goods,  and  not  sales  of  an  entire 
stock  or  business.    With  all  these  indicia  of  a  regular 
and  ordinary  business  transaction  to  a  purchaser,  it  will 
not  do  to  say  that  the  mere  fact  of  sales*at  such  low  prices 
as  those  in  this  case,  make  them  sales  out  of  the  usual 
and  ordinary  course  of  business  of  the  sellers,  and  so 
prima  fade  evidence  of  fraud.    If  so,  who  would  be  safe 
from  having  a  purchase  made  by  him  far  below  cost,  at  an 
auction  sale,  or  a  closing  out  sale,  or  what  is  often 
advertised  as  a  selling  off  below  cost,  from  being  brought 
up  against  him  as  prima  fade  evidence  of  a  fraud  against 
the  bankruptcy  Act?    The  business  of  a  purchaser  is  to 
buy  as  cheaply  as  he  can.    Many  men  relieve  themselves 
from  temporary  embarrassment,  when  money  is  dear,  by 
aacrificing  property  at  low  prices,  to  meet  their  obli- 
gations.   Such  acts  are  often  praiseworthy  and  success- 
ful, and  much  to  be  preferred  for  their  own  interests, 
and  those  of  their  creditors,   to  the  incurring  of  new 
obligations  at  exorbitant  rates  of  interest.    To  apply 
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the  doctrine  contended  for  in  this  case  would  stamp 
snch  transactions  as  fraudulent  on  their  face,  because, 
being  sales  below  cost,  they  were,  therefore,  out  of  the 
usual  and  ordinary  course  of  business  of  the  sellers, 
although  attended  by  all  the  other  usual  accompaniments 
of  sales  in  market  overt. 

The  sellers  in  this  case  were  not  insolvent,  or  acting 
in  contemplation  of  insolvency,  when  the  sales  were 
made,  in  the  sense  of  the  statute.  They  were  meeting 
their  obligations  as  they  matured,  curtailing  their  busi- 
ness by  disposing  of  their  retail  stores,  and  not  contem- 
plating suspension,  but  doing  everything  to  avert  it. 
They  used  the  moneys  derived  from  these  sales  to  pay 
maturing  debts  in  the  usual  course  of  business.  It  is 
true,  that  their  maturing  debts  were  coming  around  so 
fast,  in  comparison  with  their  receipts  due  them  and 
ordinary  sales,  that,  having  exhausted  their  power  of 
borrowing,  they  were  resorting  to  sales  at  a  sacrifice. 
But  there  is  nothing  to  show  that  they  had  not,  when 
these  sales  to  the  defendant  were  made,  reasonable  cause 
to  believe  that,  by  these  sacrifices,  they  would  weather 
the  storm,  except  the  fact  that,  twenty-nine  days  after 
the  first  sale,  nineteen  days  after  the  second  sale,  and 
ten  days  after  the  third  sale,  they  gave  up  the  struggle 
and  suspended  payment,  and  three  days  thereafter  came 
into  this  Court  as  voluntary  bankrupts.  It  may  be  con- 
<3eded  that  it  would  have  been  better  for  those  who  were 
their  creditors  when  they  petitioned,  if  they  had  sus- 
X>ended  payment  some  time  before  they  did  ;  but  that  by 
no  means  shows  that  they  were,  within  the  statute,  in- 
solvent or  contemplating  insolvency,  when  they  made 
these  sales. 

Of  course,  the  defendant  could  not  have  reasonable 
cause  to  believe  that  which  did  not  exist.  Under  the 
views  suggested,  the  sales  were  not  made  by  the  bank- 
rupts with  a  view  to  prevent  the  goods  sold  from  coming 
to  their  assignee  in  bankruptcy,  or  from  being  distrib- 
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ated  under  the  Act,  or  to  defeat  the  object  of  the  Act, 
or  impair,  hinder,  impede  of  delay  its  operation  or  effect, 
or  evade  any  of  its  provisions. 

The  present  case  is  not  oulike  that  of  Lee  v.  Hart  (28 
Sng.  Law  and  Eq.  Mep.  531).  In  that  case,  Peters,  the 
bankrupt,  commenced  business  as  a  retail  draper  io 
August.  For  several  months  subsequently  he  purchased 
large  quantities  of  goods.  In  November,  he  commenced 
selling  them  to  the  defendant,  who  was  a  job  dealer,  and 
continued  to  do  so  from  time  to  time,  at  prices  stated  to 
be  about  forty  or  fifty  per  cent,  below  cost.  The  foUow- 
ing  April,  Peters  stopped  payment,  and  eleven  days 
afterwards  was  declared  a  bankrupt.  The  defendant  bad 
paid  the  bankrupt  about  j£l,800  in  resx>ect  of  goods  vhicb 
were  stated  to  be  worth  about  £3,000.  The  assignees  of 
the  bankrupt  sued  the  defendant,  in  trover,  for  convert- 
ing the  goods.  Evidence  was  given  tending  to  abov 
that  the  bankrupt  was  insolvent  during  the  time  he  was 
making  the  sales,  from  time  to  time,  to  the  defezidant- 
For  the  plaintiffs,  it  was  contended,  that  the  sales 
amounted  to  an  act  of  bankruptcy,  as  being  a  fraadnleDt 
transfer  of  goods  within  the  statute.  The  plaintiffs  ^^ 
a  verdict,  at  the  sittings.  On  a  motion  for  a  new  trial 
before  the  Court  of  Exchequer,  Baron  Parke  saya; 
"Withont  doubt,  there  may  be  a  sale  which  is  a  fraadn- 
lent  transfer,  within  the  meaning  of  the  bankmpt  Act- 
That  is  established  by  the  case  of  Cook  v.  Caldecott  (i 
Carr.  tS:  P.  315,  and  Moo.  tfe  M.  522).  Lord  Tenterden 
there  says :  '  A  sale  is  a  transfer,  and  therefore  njaj 
come  within  the  provisions  of  the  statute,  as  a  frandnlent 
transfer.'  For  example,  it  would  be  a  fraudulent  act,  " 
a  party  were  to  buy  goods  of  another  at  a  very  low  ratft 
knowing  him  at  the  same  time  to  be  in  insolvent  circnm- 
stances,  and  to  have  an  intention  of  decamping  with  tM 
money.  What  is  meant  aa  constituting  an  act  of  b*"^' 
ruptcy  is  a  direct  fraud  on  creditors,  but  not  a  ^^^ 
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the  meaning  of  the  case  of  Cook  v.  Caldecott."  A  new 
trial  was  granted  and  had.  At  the  second  trial  it  ap- 
peared that  Peters  set  up  business  in  September,  begin- 
ning by  obtaining  a  large  stock  of  goods  on  credit ;  that, 
in  November,  the  defendant  bought  some  goods  of 
Peters  for  about  half  their  real  value  ;  that,  after  that, 
and  up  to  the  following  April,  between  twenty  and  thirty 
similar  transactions  took  place,  the  sales  being  always 
at  less  than  two-thirds  of  the  real  value  of  the  goods ; 
that  the  bankrupt  said  that  he  applied  the  moneys  re- 
ceived from  the  defendant  in  paying  creditors ;  that 
Peters  became  bankrupt  in  April ;  and  that  his  failure 
arose  from  his  thus  selling  the  goods  at  such  low  prices. 
At  the  trial,  the  Court  directed  the  jury  that,  if  the  trans- 
actions between  the  defendant  and  Peters  were  real 
sales,  the  one  bargaining  for  the  price,  the  other  for  the 
goods,  each  endeavoring  to  do  the  best  for  himself,  the 
sales  were  not  acts  of  bankruptcy.  The  jury  found  for 
the  defendant.  After  judgment,  the  plaintiffs  carried 
the  case,  by  writ  of  error,  to  the  Exchequer  Chamber. 
In  aflSrming  the  j  udgment,  the  Court  say  (Lee  v.  Hart, 
34  Eng.  Law  <&  Eq.  Rep.  569) :  '*  We  are  of  opinion,  in 
this  case,  that  the  direction  of  the  judge  to  the  jury  is 
correct,  and  that,  if  the  jury  were  of  opinion,  on  the  evi- 
dence before  them,  that  the  dealings  between  the  defend- 
ant and  the  bankrupt,  which  were  in  question,  were  real 
sales  by  the  bankrupt  to  the  defendant,  each  trying  to 
make  the  best  bargain  he  could  for  himself,  such  sales 
were  not  acts  of  bankruptcy,  or  fraudulent  transfers  of 
the  bankrupt's  goods,  within  the  meaning  of  the"  stat- 
ute enacting,  '*  that,  if  any  trader  liable  to  become  bank- 
rupt shall  'make  or  cause  to  be  made  any  fraudulent 
gift,  delivery  or  transfer  of  any  of  his  goods  or  chattels,* 
every  such  trader  so  doing,  with  intent  to  defeat  or  delay 
his  creditors,  shall  be  deemed  to  have  thereby  committed  ' 
an  act  of  bankruptcy."  ''  The  statute  does  not  mention 
*  sales'  as  one  of  the  fraudulent  modes  by  which  an  act 
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of  bankruptcy  may  be  committed  ;  but  the  sale  of  goods 
at  a  low  rate  may  be  a  fraudulent  transfer,  if  the  seller 
did  not  intend  to  sell  the  goods  bona  fide  for  the  purpose 
of  carrying  on  his  business,  but  for  the  purpose  of  de- 
feating and  delaying  his  creditors.  To  that  eifect  is 
Lord  Tenterden's  decision  in  the  case  of  Cook  v.  Cal- 
decott,  which  was  much  relied  upon  by  the  counsel  for 
the  plaintiff,  and  observed  upon  by  the  Court  of  Queen's 
Bench,  in  Baxter  v.  Pritchard  (1  Ad.  cfe  U.  456).  Neither 
of  these  cases,  nor  that  of  Graham  v.  Chapman  (21  Law 
J.  Rep.  (N.  8.)  a  P.  373),  nor  Young  v.  Waud  (8  Xixch. 
Rep.  221),  will  apply  to  a  case  like  the  present,  where  the 
bankrupt  sold  goods  at  various  times  to  the  defendant 
:at  very  low  rates,  for  the  purpose,  as  it  would  appear  by 
the  evidence,  not  of  defeating  or  delaying  the  creditors, 
but  of  distributing  the  proceeds  among  them,  and  to 
enable  him  to  carry  on  the  business  longer.  The  sales 
were  ionafide  sales,  though  they  were  at  less  prices  than 
the  goods  were  worth,  and  it  does  not  appear  that,  at  the 
time  of  each  sale,  or  of  any  of  them,  the  bankrupt  coald 
have  obtained  better  prices  for  ready  money,  which 
seems  to  have  been  his  object." 

In  the  present  case,  the  evidence  that,  at  the  time 
the  goods  were  bought  by  the  defendant,  their  market 
value  was  the  prices  stated  in  excess  of  those  paid  by 
the  defendant,  does  not  make  the  sales  fraudulent.  In 
the  case  of  Lee  v.  Hart,  the  goods  were  sold  at  two- 
thirds  and  one-half  of  their  *'real  v<ilue."  It  is  not 
shown,  in  the  present  case,  that  the  bankrupts  could  or 
ought  to  have  obtained  more  for  the  goods,  on  sales  of 
them  for  cash,  than  they  did.  The  presumption  is,  that, 
with  the  object  which  it  is  proved  they  had  in  view — 
to  get  all  the  money  they  could  to  pay  to  their  cred- 
itors—they  would  sell  for  the  highest  prices  they  could 
obtain,  in  their  position.  While  it  was  open  to  them  to 
borrow  money  or  sell  their  notes,  it  might  have  been 
far  from  judicious,  in  its  effects  on  their  credit  as  mer- 
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chanty,  for  them  to  sell  goods  at  all  at  auction,  or  for 
them  to  sell  to  others  in  the  trade,  even  through  brokers, 
at  low  prices ;  while  they  might  deem  it  not  injurious  to 
sell  at  such  prices  to  a  purchaser  like  the  defendant. 
There  is  an  entire  absence  of  evidence  that  they  could 
or  ought,  in  the  then  existing  state  of  things,  to  have 
obtained  more  for  the  particular  goods  sold  to  the  de- 
fetidant ;  and,  still  farther,  of  evidence  to  charge  the 
defendant  with  reasonable  cause  to  believe  anything 
which  involves  him  in  complicity  with  what  the  statute 
declares  to  be  a  fraud.  I  cannot  believe  that  the  stat- 
ute intends  to  throw  such  serious  embarrassments  in 
the  way  of  ordinary  trade  as  would  arise  if  such  sales  as 
those  to  the  defendant  were  held  to  be  void. 

The  bill  must,  therefore,  be  dismissed,  with  costs.* 

T.  M.  NartTi,  for  the  plaintiflE. 

TF.  FuTlerton  and  D.  N.  Bawan,  for  the  defendant. 

*  The  Circuit  Court  (Woodruff^  J.),  in  affirming  this  decision,  on  appeal,  in 
March,  1873,  said:  "  This  case  seems  to  me  one  of  much  doubt,  but,  upon  the  best 
consideration  I  can  giye  to  the  proofs,  my  conclusion  is,  that  it  is  not  sufficiently 
proved  that  the  defendant,  when  he  purchased  the  goods  in  question,  had  reason- 
able cause  to  believe  that  the  sellers  (Valk,  Brothers)  were  insolvent,  and,  also, 
that  they  made  the  sale  in  fraud  of  the  bankrupt  Act,  in  the  particulars  mentioned 
in  the  39th  section.  Nor  b  it  proved  that  the  sale  was  so  out  of  the  usual  course 
of  business  of  the  debtors,  as  to  raise  a  presumption  of  such  fraud,  which  the  ex- 
planation of  the  transaction  g^ven  by  the  parties  does  not  repel  The  decree  must 
be  affirmed,  with  costs/' 
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OTHERS,  BANKRUPTS. 

SciT  BT  Assignee. 

An  assignee  in  bankruptcy  had  commenced  a  suit  in  a  State  Coart,  to  recorer 
certain  property  as  having  been  the  property  of  the  bankrupts.  Specifications 
of  opposition  to  the  discharge  of  the  bankrupts  were  filed  in  the  bankruptcy 
proceedings,  which  were  held  by  the  Court  not  to  have  been  proven,  and  dis- 
chargees were  granted.  Thereupon,  the  defendants  in  the  State  Court  sait 
applied  to  this  Court,  on  affidavits  showing  that  the  allegations  in  the  bill  of 
complaint  in  that  snit  were  the  same  as  those  of  the  specifications,  to  direct  the 
assignee  to  discontinue  the  suit  in  the  State  Court : 

Heldy  That  it  was  more  proper  that  the  issues  involved  in  that  suit  should  be 
disposed  of  on  hearing  in  that  suit,  than  on  a  motion  in  the  bankruptoy  pro- 
ceedings. 

This  was  an  application  by  the  defendants  in  a  suit 
brought  by  the  assignee  in  bankruptcy  in  a  State  Courts 
that  this  Court  would  direct  the  assignee  to  discontinue 
the  suit. 

For  the  application,  jF.  N.  Bangs. 

In  opposition,  A.  B.  McCdlmont  and  B.  SeweU. 

Blatchford,  J.  I  do  not  deem  it  a  discreet  exer- 
cise of  the  power  of  the  Court  in  this  case,  to  direct  the 
assignee  in  bankruptcy  to  refrain  from  prosecuting,  and 
to  discontinue,  the  suit  he  has  brought  in  the  State  Court 
of  Pennsylvania.  The  grounds  urged  for  doing  so — 
that  the  allegations  made  in  the  bill  of  complaint  in 
such  suit  are  the  same  in  substance  as  those  stated  in 
the  specifications  filed  in  this  Court,  but  not  by  such  as- 
signee, against  the  discharge  of  one  of  the  bankrupts, 
which  specifications  were  held  hy  this  Court  not  to  be 
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proved,  as  matter  of  fact,  and  that  the  assignee  in 
bankruptcy  is  bound  by  such  decision  of  this  Court,  and 
that  such  suit  Tvas  not  commenced  within  the  period  of 
two  years  after  the  appointment  and  qualification  of 
such  assignee — raise  grave  questions,  which,  in  my  judg- 
ment, it  is  not  seemly  to  dispose  of  in  such  9,  sum- 
mary way.  It  is  more  proper  that  they  should  be 
determined-in  the  plenary  suit  brought,  if  raised  therein, 
and  by  the  tribunal  in  which  the  suit  is  brought,  with 
the  provisions  for  review  which  obtain  in  a  suit  between 
party  and  party.  As  to  the  merits  of  the  suit,  if  they 
shall  be  reached,  it  may  very  well  be  that  the  assignee 
in  bankruptcy  may  produce  evidence  in  his  favor  which 
was  not  before  this  Ooort,  or  that,  on  such  evidence  as 
was  before  this  Court,  the  defences  of  a  former  abjudica- 
tion and  of  the  statutory  limitation  being  overruled,  the 
State  Court  may  regard  the  assignee  as  entitled  to  the 
relief  he  seeks.  I  cannot  regard  the  case  as  one  where 
the  assignee  ought  to  be  restrained,  as  clearly  exceeding 
his  power  or  using  it  unreasonably.  The  application  is, 
therefore,  refused. 
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CoLusioN  AT  Sea. — Steauek  and  Basque. — Lookout. — Liohts — 
F00-S10SIL8. — Spssd  of  Steamer. 

TbeNorwegUo  barqae  R.  vaa  nmk,  on  Msf  Slit,  1B11,  about  S.SO  a.  M.,bj  b  col- 
li^onwith  the  steamer  H.,  at  Bea,  about  SBOmiletfrom  New  York.  The  S.  was 
boQad  to  Nsw  Yorlc,  headiog  ireet  one^uarter  north,  and  going  at  the  rate  of  6^ 
knots  an  hour.  It  wu  foggy  at  the  time,  having  been  so  for  some  time,  the  fog 
beiDg  thinner  and  thicker  at  intervalt,  and  tlie  steam  whistle  of  the  steamer  wai 
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being  blown  at  intervals  of  about  a  minute  between  each  three  blasts.  She  kept 
an  attentive  lookout,  but  no  sound  was  heard  from  the  R.  before  the  collisiou.  The 
light  of  the  R.  was  seen  two  or  three  points  on  the  H.'s  starboard  bow.  Orders 
to  starboard  the  wheel  and  to  stop  and  back  the  engine  were  at  once  given,  but 
the  H.  struck  the  R.  a  square  blow  on  her'port  side,  cutting  into  her  18  feet, 
and  sinking  her  at  once  and  drowning  eight  of  her  crew.  The  bark  was  head- 
ing south  half  west,  close  hauled  on  the  wind,  which  was  about  west  south- 
west,  and  was  making  between  three  and  four  knots  an  hour.  Her  lookout  was 
blowing  a  fog-horn  at  brief  intervals.  The  whisUe  of  the  steamer  was  not 
heard  till  just  as  her  lights  were  seen,  and  the  coUiaion  immediately  followed. 
The  wheel  of  the  barque  was  put  to  port  just  before  the  blow ;  but  no  change  was 
made  in  the  course  of  either  vessel  by  the  movement  of  their  respective  helms : 

Jleld,  That  the  H.  blew  her  steam  whistle  properly,  and  that  the  R.  blew  her  fog- 
horn properly,  and  the  fact,  that  neither  signal^was  heard  on  the  other  vessel, 
was  due  to  the  fact  that  the  vessels  were  approaching  nearly  at  right  angles, 
with  the  wind  blowing  the  sound  away,  and, to  the  noise  of  the  wind  and  sea ; 

That  the  testimony  of  those  on  the  deck  of  .the  R.,  as  to  the  direction  of  the  wind, 
was  more  to  be  relied  on  than  that  of  those  on  the  deck  of  the  H. ; 

That  the  fog-horn  on  the  R.  was  a  proper  fog-horn,  and  was  blown  in  a  proper 
manner — ^by  blowing,  stopping  to  take  breath  and  listen,  and  then  blowing^ 
again ; 

That  the  R.  was  not  in  fault  in  not  having  an  additional  lookout  stationed  forward, 
besides  the  man  who  was  blowing  the  horn ; 

That,  although  the  R.  was  crossing  the  usual  track  of  ocean  steamers,  that  fact 
only  imposed  upon  her  the  duty  of  exercising  proper  .care  and  vigilance,  and 
it  was  not  a  part  of  the  ocean  in  which^she  had  no  right  to  be ; 

That  the  fact,  that  the  R.  had  but  one  man  at^her  wheel,  was  noproof  of  negligeuce, 
or  of  want  of  seamanship  on  her  part ; 

That  the  lights  of  the  R.,  which  were  in  the  mizzen  rigging,  were  where  they  are 
customarily  carried  on  Norwegian  vessels,  and  the  H.  was  not  misled  in  any 
way  by  them ; 

That  it  was  the  duty  of  the  H.  to  keep  out  of  the  way  of  the  R ; 

That  the  burden  was  on  the  H..  to  excuse  herself  for  not  having  performed  that 
duty; 

That  the  rate  of  speed  at  which  the  H.  was  going  was  not  a  moderate  rate,  under 
the  circumstances,  and  that  she  was  solely  in  fault  for  the  collision. 

Blatchford,  J.  On  the  morning  of  the  31st  of  May, 
1871,  but  a  few  minutes  before  half-past  two  o'clock,  the 
German  screw  steamer  Hansa,  in  the  Atlantic  Oceai>, 
about  350  miles  from  the  port  of  New  York,  came  into 
collision  with  the  Norwegian  barque  Ehea,  striking  her  a 
square  blow  on  her  port  side,  between  her  mainmast  and 
mizzenmast,  and  cutting  into  her  to  a  distance  of  some 
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eighteen  feet.  The  barque  had  all  her  sails  set,  except 
her  light  sails,  and  was  going  three  or  four  knots  an  hour, 
heading  south  half  west,  the  wind  being  about  west 
south  west,  and  the  barque  being  close  hauled.  The 
steamer  was  on  a  voyage  from  Bremen  to  New  York, 
and  the  barque  on  a  voyage  from  Eotterdam  to  New 
York.  After  the  collision,  which  occurred  in  a  fogi, 
the  steamer  backed  out  from  the  barque,  and  the  barqu-e* 
disappeared  in  the  fog,  towards  the  port  hand  of  the 
steamer,  and  undoubtedly  went  down  with  her  cargo^ 
The  value  of  the  barque  and  her  cargo  are  claimed  to  have 
been  $160,000.  The  crew  of  the  barque  consisted  of  a 
master,  two  mates,  a  carpenter,  a  sailmaker,  a  boatswain, 
seven  able  seamen,  an  ordinary  seaman,  and  a  steward — 
fifteen  persons  in  all.  Of  these,  there  were  on  deck  at 
the  time  of  the  collision,  the  mate  (who  was  the  officer 
of  the  watch),  the  boatswain,  the  ordinary  seaman  (who 
was  at  the  wheel),  one  able  seaman  (who  was  on  the 
lookout),  and  three  other  able  seamen — seven  persons, 
in  all.  Of  these,  the  man  on  the  lookout  was  lost.  The 
other  six  and  the  second  mate,  who  was  asleep  in  a 
cabin  on  deck  at  the  time  of  the  collision,  were  saved, 
by  getting  on  board  of  the  steamer.  The  other  eight  of 
the  fifteen  perished  with  the  vessel.  The  seven  who- 
were  saved  have  all  of  them  been  examined  as  witnesses, 
in  the  case.  The  persons  on  the  deck  of  the  steamer  at 
the  time  of  the  collision  were  two  lookouts,  one  on  each 
bow  ;  the  second  officer,  on  the  bridge,  and  a  boy  there ' 
with  him ;  the  third  officer,  at  the  con  compass,  aft  by  the 
wheelhouse,  and  two  quartermasters  and  two  seamen  in 
the  wheelhouse — nine  in  all.  She  had  on  board  a  mas- 
ter, four  officers,  two  boatswains,  four  quartermasters, 
thirty  seamen — forty-one  persons  having  duties  on  deck, 
besides  sixty-four  others,  consisting  of  engineers,  fire- 
men, coal-passers,  cooks,  stewards,  boys,  &c.,  making 
one  hundred  and  five  in  all.  All  of  the  nine  persons 
who  were  on  the  deck  of  the  steamer  at  the  time  of  the. 
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collisioD  bnve  been  examined  as  witnesses,  and  also  the 
master,  tbe  first  officer,  and  tbe  second  engineer. 

The  libel  alleges  tbat,  at  and  before  tbe  collision,  tbe 
barque  had  a  fog-horn  blowing  and  sounding ;  that  the 
barque  kept  on  her  course  -without  variation  until  the 
steamer  was  close  on  board  of  her ;  that  then,  to  ease 
the  blow,  if  possible,  the  mate  ordered  tbe  belm  aport, 
but  the  collision  took  place  before  any  change  could  be 
made  in  her  course  ;  that  the  collision  was  caused  with- 
out fault  on  the  part  of  the  barque;  that  she  had  a  proper 
lookout  set,  and  a  fog-bom  blowing,  and  a  good  man  at 
the  wheel ;  that  a  full  and  efficient  lookout  was  kept ; 
and  that  the  fault  was  in  the  steamer,  in  running  at  too 
great  a  rate  of  speed,  in  not  keeping  a  good  and  eificieDt 
lookout,  in  not  in  time  taking  steps  to  avoid  the  barque, 
as  it  was  the  duty  of  those  on  the  steamer  to  do,  and  in 
not  stopping  and  backing  in  time. 

The  answer  avers,  that,  during  the  time  betireeu 
midnight  and  half-past  two  o'clock,  a.m.,  on  the  3Ist  of 
May,  a  drifting  but  not  continuous  fog  was  experienced, 
which  had  commenced  some  hours  before,  and  had  varied 
in  the  extent  of  its  obscnration,  from  time  to  time  light- 
ing up  and  changing  in  character,  and  presenting  thick 
and  clear  atmosphere  alternately  ;  tbat,  during  tbe  iwcv- 
alence  of  the  fog,  the  Hansa  was  kept  at  a  moderate  rate 
of  speed,  part  of  the  time  as  low  as  seven  knots  an  houTi 
and  at  no  time  exceeding  nine  and  a  half  knots,  bid^ 
knots  per  hour  being  about  the  rate  immediately  befoK 
and  at  tbe  time  of  the  collision ;  that  her  rate  of  speed 
was  regulated  according  to  the  circumstances  ;  that,  in 
view  of  tbe  skill  and  care  exercised,  and  the  precautions 
taken,  in  navigating  her,  and  of  the  reciprocal  precau- 
tions required  by  law  from  other  vessels,  ber  rate  of 
speed  was  at  all  times  prudent  and  safe ;  that,  dnring 
the  half-hoiur  immediately  preceding  the  collision,  blasts 
of  her  steam-whistle  were  sounded  at  intervals  not  ex- 
ceeding at  any  time  one  minute  and  a  half,  lights  of  tbe 
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most  effective  description  were  displayed,  tlie  most  vig- 
ilaot  lookout  was  mamtained,  an  officer  of  capacity  and 
long  experience  was  in  charge  of  the  deck,  a  force  of 
four  men — two  able  seamen  and  two  quaTtermasters — 
was  kept  in  the  wheelhouse,  the  most  effective  appar- 
atuses for  conveying  orders  from  the  officer  in  charge  to 
the  engine-room  and  the  wheel,  respectively,  were  pro- 
vided, thus  creating  a  reciprocal  duty  on  the  part  of 
approaching  vessels  to  give  notice  of  their  location  by 
proper  sounds  of  their  steam-whistles  or  fog-horns,  the 
distance  at  which  the  Hansa's  steam-whistle  could  be 
heard  being  at  least  two  miles  in  much  leas  favorable 
circumstances,  and  the  distance  at  which  ordinary  fog- 
horns and  steam-whistles  on  other  vessels  could  have 
been  beard  by  those  on  the  Hansa  being  not  less  than 
two  miles ;  that,  under  these  circumstances,  the  speed 
of  the  Hansa  was,  in  alt  respects,  moderate,  judicious, 
and  safe,  and  did  not  in  any  manner  contribute  .to  the 
collision  ;  that,  while  so  proceeding,  the  steamer  heading 
about  west,  and  no  answering  blast  of  whistle  or  fog- 
horn, and  no  bail,  haviug  been  detected,  although  atten- 
tively listened  for,  in  the  intervals  between  the  blasts  of 
the  Hansa's  steam-whistle,  and  immediately  after  an- 
other blast  of  the  Hansa's  steam-whistle,  a  dim  light, 
the  color  of  which  was  not  at  first  distinguishable,  but 
wKcb  proved  to  be  the  red  light  of  a  vessel  alleged  to 
Lf/ce  been  the  barque  Ehea,  came  into  view,  and  was 
"sighted  and  reported  simultaneously  by  both  lookouts 
on  the  bows  of  the  Hansa ;  that  the  light  bore  about  two 
poiots  on  the  starboard  bow  of  the  Hansa,  and  indicated 
the  dangerous  proximity  of  a  vessel,  apparently  under 
full  sail,  heading  to  the  southward,  across  the  bow  of 
the  Hansa ;  that,  by  immediate  telegraphic  orders  from 
the  bridge  to  the  eogine  and  wheel  of  the  Hansa,  her 
engine  was  at  once  stopped  and  backed,  and  her  helm 
was  put  hard  astarboard,  but,  before  the  heading  or  way 
of  the  Hansa  could  be  materially  affected  thereby,  a  col- 
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lision,  inevitable  to  the  Hansa,  occurred,  and  the  port 
side  of  the  barque  came  in  contact  with  the  bow  of  the 
Hansa ;  that,  as  soon  as  the  vicinity  of  the  barque  became 
known,  every  possible  effort,  on  the  part  of  those  navi- 
gating the  Hansa,  was  made,  to  avoid  the  collision ;  and 
that  no  fault  was  committed  by  them,  and  the  collision 
was  not  caused  by  any  fault  or  negligence  on  the  jjart  of 
those  in  charge  of  navigating  the  Hansa.  The  answer 
charges  that  the  collision  was  occasioned  by  the  negli- 
gence and  unskilfulness  of  those  in  charge  of  the  barque, 
and  deficiencies  in  her  equipment,  and  omissions  of  duty 
and  of  precautions,  as  follows :  (1.)  The  failure  on  the 
part  of  those  navigating  the  barque  to  give  due  notice  of 
her  presence  and  approach,  by  sounding  properly  one  or 
more  fog-horns,  as,  had  the  same  been  so  sounded,  they 
must,  necessarily,  have  been  heard  on  board  of  the 
Hansa  at  a  distance  much  further  than  wa«  necessary  to 
enable  those  on  board  of  her  to  easily  avoid  any  danger 
of  collision  at  even  a  much  greater  rate  of  speed  than 
she  was  then  going ;  and,  in  the  absence  of  such  si^al 
or  signals  on  the  part  of  the  barque,  to  indicate  her  pres- 
ence and  bearing,  all  precautions  by  those  navigating 
the  Hansa  were,  necessarily,  unavailing  to  prevent  a  col- 
lision, and  would  have  been  so  at  whatever  rate  of  speed 
the  Hllnsa  might  have  been  proceeding.  (2.)  The  barque, 
at  the  time  of  the  collision,  was  being  navigated  on  a 
part  of  the  ocean  out  of  the  usual  course  of  sailing  ves- 
sels. (3.)  Her  master,  officers  and  crew  were  not  vigil- 
ant but  negligent,  in  the  performance  of  their  duties, 
and  were  inefficient  as  to  nautical  competency,  seaman- 
ship and  number.  (4.)  Before,  and  at  the  time  of,  the 
collision,  no  competent  or  effective  lookout  was  sta- 
tioned or  maintained  on  the  barque.  (5.)  Immediately 
before,  and  at  the  time  of,  the  collision,  the  wheel  of  the 
barque  was  in  the  sole  charge  of  an  inexperienced  and  in- 
capable boy,  who  was  ignorant  of  the  Norwegian  lan- 
guage, in  which  language  the  usual  orders  for  navigating 
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the  barque  were  given.  (6.)  The  lights  on  the  barque 
were  dim,  defective,  and  placed  on  an  unusual  and  im- 
proper part  of  the  vessel,  and,  as  so  defective  and  mis- 
placed, tended  to  mislead  as  to  her  true  position  and 
bearing.  (7.)  There  was  a  general  neglect  of  discipline 
and  proper  precautions  on  board  of  the  barque,  and 
blasts  of  the  steam-whistle  sounded  from  on  board  of  the 
Hansa  were  heard  on  board  of  the  barque  in  ample  time 
for  her,  by  answering  sounds  of  fog-horn  and  otherwise, 
to  have  notified  those  navigating  the  Hansa  of  the 
I)osition  of  the  barque,  and  enabled  them  to  avoid  a 
collision  ;  and,  through  culpable  negligence  and  want  of 
seamanlike  presence  of  mind,  sagacity  and  promptitude 
on  the  part  of  those  navigating  the  barque,  no  answering 
fog-horn  or  horns  was  or  were  sounded,  or  other  meas- 
ures resorted  to,  to  notify  the  Hansa  of  her  position ;, 
and  the  collision  was  due  solely  to  tlie  seven  causes  thus^ 
stated. 

(After  collating  the  evidence  of  the  crew  of  the  Ehea^ 
the  Court  proceeds) :  From  the  testimony  of  these  six 
witnesses,  comprising  all  the  men  who  were  on  the  deck 
of  the  barque  at  the  time  of  the  collision,  except  Larsen, 
who  was  lost,  it  is  impossible  not  to  believe  that  the  fog 
horn  was  being  blown  from  midnight  down  to  the  time  of 
the  collision,  for  the  first  hour  by  Jacobsen,  for  the  second 
hour  by  Schmidt,  and  for  the  time  after  two  o'clock  by 
Larsen  ;  and  that  there  was  one  man  (Jacobsen)  on  the 
topgallant  forecastle,  as  a  lookout,  for  the  first  hour,  twa 
(Danielson  and  Schmidt)  for  the  second  hour,  and  one 
(Larsen)  during  the  time  after  two  o'clock.  Before  and 
at  the  time  the  lights  of  the  Hansa  came  out  of  the  fog, 
Hansen  (the  mate)  was  standing  by  the  mainmast,  amid- 
ships, on  the  starboard  side,  Ohristophersen  was  on  the 
starboard  side  by  the  main  hatch,  Evaldt  was  on  the  port 
side,  amidships,  Danielson  and  Jacobsen  were  between 
the  forecastle  and  the  foremast,  and  Schmidt  was  at  the 
wheel.    These  men  none  of  them  heard  any  whistle  from 
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the  steamer  any  considerable  time  before  tbey  saw  her 
ligbt  come  out  of  the  fog.  To  Hanson,  the  order  of 
events  was  masthead  light,  whistle,  green  light.  I>aiiiel- 
80D  saw  no  light  but  the  masthead  light,  and  heard  no 
whistle.  Cbristophersen  beard  the  whistle  and  saw  the 
three  lights  simultaneously.  Evaldt  heard  the  -whistle 
and  saw  the  white  and  red  lights  simultaneously.  Jacob- 
sen  saw  the  white  light  and  then  the  colored  lights,  and 
heard  no  whistle.  Schmidt  saw  no  ligbt  and  heard  no 
whistle.  The  depositions  of  all  of  these  men  were  taken 
within  twenty-flve  days  after  the  collision,  and  more 
than  two  months  before  the  answer  was  pnt  in. 

On  board  of  the  Hansa,  the  second  officer,  Sander, 
whose  watch  it  was,  and  who  was  on  the  bridge,  saw  the 
light  of  the  Kbea  from  two  to  three  points  on  his  star- 
board bow,  and  that  was  the  first  he  saw  or  heard  of  her. 
He  could  not  tell  the  color  of  the  light,  but  he  tele- 
graphed immediately  to  put  the  helm  hard  astarboard 
and  to  stop.  Then,  seeing  the  sails  of  the  Bhea,  he  tele- 
graphed to  go  back  at  full  speed.  The  light  was  reported 
from  the  bow  after  Sander  saw  it  and  while  he  was  step- 
ping three  steps  to  the  telegraph.  He  puts  the  time  be- 
tween his  seeing  the  light  and  the  collision  at  fifteen 
seconds.  No  one  on  the  deck  of  the  Hansa  beard  any 
sonud  of  any  fog-horn  or  other  noise  from  the  Shea. 
The  steam  whistle  of  the  Hansa  was  being  sounded  from 
two  o'clock  down  to  the  time  of  the  collision,  by  giving 
three  blasts,  with  intervals  of  about  a  minute  between 
every  three  blasts.  The  starboarding  of  the  helm  of  the 
Hansa  did  not  change  her  course  substantially  at  all  be- 
fore the  collision. 

(The  Court  then  collates  the  evidence  given  by  the 
Hansa,  showing  that,  on  the  voyage,  she  had  run  about 
3,700  miles  at  the  average  rate  of  11  knots  an  hour,  and 
that  she  was,  at  the  time  of  the  collision,  running  9J  knots, 
and  proceeds) :  It  being  clear,  on  the  evidence,  that  the 
fog-horn,  though  blown  on  the  Kbea,  was  not  heard  on  the 
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Hansa,  and  that  the  whistle,  though  blown  on  the  Hausa, 
was  not  heard  on  the  Ehea,  the  Hausa,  in  endeavoring  to 
discharge  the  duty  incumbent  upon  her,  of  excusing  the 
collision,  it  being  her  business  to  keep  out  of  the  way  of 
the  Ehea,  charges  upon  the  Ehea,  as  a  fault,  that  the 
fog  horn  was  not  properly  blown  or  blown  from  a  proper 
point  on  board  of  the  Ehea,  insisting  that,  otherwise,  it 
would  have  been  beard  on  board  of  the  Hansa.  The  fact 
that,  with  the  location  of  men  on  the  deck  of  the  Hausa, 
no  fog-horn  was  heard  from  the  Ehea,  is  urged  by  the 
Hansa  as  evidence  that  none  was  blown,  or,  that,  if 
blown,  it  was  not  blown  in  a  proper  manner  or  from  a 
proper  place,  while  the  fact  that,  with  the  location  of 
men  on  the  deck  of  the  Ehea,  no  whistle  was  heard  from 
the  Hansa,  is  urged  by  the  Hansa,  not  as  evidence  that 
none  was  blown,  or,  that,  if  blown,  it  was  not  blown  fre- 
quently enough,  but  as  evidence  that  those  on  the  deck 
of  the  Ehea  were  not  properly  attentive  to  their  duties. 
A  more  consistent  conclusion,  and  one  which  the  Court 
should  strive  to  reach,  if  fairly  deducible  from  the  facts 
in  the  case,  would  be,  that,  the  Ehea  blowing  her  fog 
bom  properly  and  her  men  attentive  to  their  duties,  and 
the  Hansa  blowing  her  whistle  properly  and  her  men  at- 
tentive to  their  duties,  circumstances  existed  which  pre- 
vented the  hearing  by  either  of  the  signal  from  the  other. 
The  wind,  according  to  the  testimony  from  the  Ehea, 
was  west  southwest  and  the  Ehea  heading  south  half 
west,  she  being,  therefore,  close  hauled  within  five  and 
a  half  points  of  the  wind,  and  she  was  going  between 
three  and  four  knots  an  hour.  She  was  bound  to  New 
York,  and  beating,  and,  therefore,  sailing  as  close  to  the 
wind  as  she  practically  could.  The  Hansa  had  no  sails 
set  and  was  going  nearly  dead  against  the  wind,  at  a 
speed  of  nine  and  a  half  knots  an  hour.  Under  these 
circumstances,  the  testimony  of  those  on  the  deck  of  the 
Ehea,  as  to  the  direction  of  the  wind,  is  much  more  to  be 
relied  on  than  the  testimony  of  those  on  the  deck  of  the 
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Hansa.  Sander,  on  the  Hansa,  says  tbat,  at  the  time  oF 
the  coUisiOD,  the  Hansa  was  beading  west  one-qnartei 
north,  with  the  wind  right  ahead,  a  fresh  breeze,  and  a 
moderate  head  sea  running.  If  the  wind  was  west  one- 
quarter  north,  the  Bbea  would  have  been  sailing  seven 
points  and  three-quarters  off  of  the  wind,  while  her  mav 
iners  state  that  she  was  close  hauled  on  the  atarboari 
tack,  and  give  her  distance  from  the  wind,  thus  close 
hauled,  at  live  and  a  half  points.  I,  therefore,  accept 
the  wind  at  five  and  a  half  points  on  the  starboard  bow 
of  the  Rhea,  and  two  and  a  quarter  points  on  the  port 
bow  of  the  Hansa.  It  was  of  such  force  that  the  Bto, 
close  hauled,  made  a  speed  of  between  three  and  font 
knots  an  hour.  In  addition  to  this  positive  velocity  of 
the  wind,  two  and  a  quarter  points  on  the  port  bow  of  tbe 
Hansa,  the  Hansa  was  going  through  the  air  at  tbe  rate 
of  nine  and  a  half  knots  an  hour,  against  this  wiud,  and 
against  a  head  sea,  surrounded  by  the  noise  which  would 
arise  from  tbe  sea,  and  from  the  rapid  passage  by  eacli 
other  of  the  air  and  tbe  wind,  on  the  one  band,  and  of 
tbe  vessel  and  her  masts,  spars,  rigging  and  otbec  ap- 
purtenances,  on  the  other  hand,  and  that  noise  whicb  i^ 
always  present  on  a  steam  vessel,  even  a  screw,  when  in 
motion,  at  the  rate  of  speed  of  the  Hansa,  but  the  pres- 
ence of  which  is  not  marked  by  tbe  ear  accustomed  to  its 
presence,  and  only  noted  when  it  ceases.  To  tbe  Rliea 
there  were  the  wind  and  the  sea  two  points  and  a  half 
forward  of  her  beam  on  her  starboard  side,  with  the 
noise  from  sea  and  wind  which  would  exist.  In  additiou 
to  this,  tbe  Ehea  was  off  to  starboard  of  the  Hansa. 
When  the  Khea  was  half  a  mile  from  the  place  of  collis- 
ion, calling  her  speed  throe  and  a  half  knots  an  hour,  the 
Hansa  was  one  mile  and  eighteen  hundred  and  eighty- 
five  feet  from  the  place  of  collision,  or  one  hundred  and 
twenty-five  feet  more  than  a  mile  and  one-third,  calling 
her  speed  nine  and  a  half  knots  an  hour.  When  the 
Kbea  was  a  quarter  of  a  mile  from  the  place  of  collision, 
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the  Hansa  was  thirty-five  hundred  and  eighty  feet  from 
the  place  of  collision,  or  sixty  feet  more  than  two-thirds 
of  a  mile.  When  the  Hansa  was  a  mile  from  the  place 
of  collision,  the  Bhea  was  nineteen  hundred  and  forty- 
five  feet  therefrom,  or  one  hundred  and  eighty-five  feet 
more  than  a  third  of  a  mile.  When  the  Hansa  was  a 
half  a  mile  from  the  place  of  collision,  the  Ehea  was  nine 
hundred  and  seventy-two  feet  therefrom,  or  ninety-two 
feet  more  than  one-sixth  of  a  mile.  When  the  Hansa 
was  a  quarter  of  a  mile  from  the  place  of  collision,  the 
Bhea  was  four  hundred  and  eighty-six  feet  therefrom,  or 
forty-six  feet  more  than  one-twelfth  of  a  mile.  The 
course  of  the  Hansa  was  nearly  at  right  angles  to  the 
course  of  the  Ehea.  It  angled  only  a  quarter  of  a  point 
forward  of  the  beam  of  the  Ehea,  on  the  course  of  the 
latter.  The  Hansa  was  always  farther  oflF  from  the  Ehea 
than  from  the  i)lace  of  collision.  Under  all  the  circum- 
stances surrounding  the  case,  it  is  not  at  all  extraordi- 
nary that  no  warning  signal  was  heard  by  either  vessel 
from  the  other,  although  both  vessels  gave  such  signals 
properly  and  the  hands  on  both  were  attentive  and  vigi- 
lant in  listening  for  what  could  be  heard. 

The  excuse  set  up  by  the  Hansa,  in  her  answer,  that 
the  collision  was  occasioned  by  the  failure  on  the  part  of 
those  navigating  the  bark  to  give  due  notice  of  her  pres- 
ence and  approach  by  sounding  properly  one  or  more 
fog-horns,  is  disposed  of  by  the  foregoing  considerations, 
and  by  others  to  be  now  alluded  to.  The  fog-horn  blown 
on  the  Ehea  appears  to  have  been  a  proper  horn,  and  to 
have  been  blown  at  a  proper  place  and  in  a  proper  man- 
ner. No  whistle  having  been  heard  from  the  Hansa, 
there  was  nothing  to  call  upon  those  on  the  Ehea  to 
blow  the  horn  especially  in  a  direction  towards  the 
Hansa,  if,  indeed,  it  could  have  been  so  blown  any  more 
than  it  was.  It  was  blown  from  the  usual  station  of  the 
lookout  on  such  a  vessel — the  topgallant  forecastle — and 
in  the  usual  manner — by  blowing,   stopping   to    take 


breath  and  to  listen,  and  then  blowing  again.  Stopping 
to  listen  was  necessary,  nothing  having  been  heard. 
Contiouous  blowing,  if  to  be  required  at  all,  can  only  be 
required  when  called  for  in  answer  to  a  warning  heard. 
Listening  is  as  necessary  as  blowing.  A  second  lookont 
can  bear  nothing  from  another  vessel  by  listening,  while 
the  first  lookont  is  blowing  close  to  his  ears.  A  single 
lookout  can  listen,  if  charged  (as  in  this  case)  with  that 
duty,  during  the  intervals  of  blowing,  as  well^as  a  second 
lookout  can  do  so. 

It  was  urged,  on  the  part  of  the  Hansa,  on  the 
strength  of  the  testimony  of  some  of  the  officers  of  the 
Hansa  (the  officers  and  men  of  the  Hansa  being  the  only 
witnesses  on  the  part  of  the  Hansa),  that  one  stationed 
looko.nt  on  a  sailing  vessel,  in  a  fog,  was  not  sufficient, 
if  he  was  charged  also  with  the  duty  of  blowing  the  fog- 
born  ;  that  one  and  the  same  man  could  not  blow  the  fog< 
horn  properly,  and  keep  a  proper  lookont  with  his  eyes, 
and  give  proper  attention  with  hia  ears ;  and- that  a  look- 
out stationed  on  the  top-gallant  forecastle  ofa  barque  like 
the  Khea,  and  there  blowing  the  fog-horn,  with  the  wind 
as  it  was,  and  with  the  sails  trimmed  to  port,  could  not 
see  to  leeward,  and  could  not  make  his  fog-horn  heard  to 
leeward,  because  of  the  interference  of  the  sails.  On 
these  subjects  the  lilJcUant  has  called,  as  witnesses, 
seven  shipmasters,  disinterested  persons,  who  have  no 
connection  with  this  controversy.  All  of  them  testify 
that  the  proper  and  usual  station  for  a  lookout,  on  a 
vessel  like  the  Khea,  is  on  the  top-gallant  forecastle;* 
and  that  on  such  a  vessel  it  is  not  customary  to  have 
more  than  one  man  set  as  a  lookout,  in  a  fog.  Four  of 
them  testify,  that  it  is  usual,  on  such  a  vessel,  for  the 
man  who  is  set  as  a  lookout  to  blow  the  fog-horn,  if 
there  is  a  fog.  Five  of  them  testify,  that  the  blowing  of 
a  fog-horn  does  not  interfere  with  seeing  or  hearing 
properly,  during  the  intervals  between  the  blasts,  by 
reason  of  any  effects  produced  by  the  effort  of  blowing. 
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Four  of  them  testify,  that,  in  an  ordinary  barque,  wi 
such  sails  set  as  the  Bhea  had  set,  there  is  no  obstructi( 
caused  by  the  sails  to  prevent  a  lookout  on  the  top-ge 
lant  forecastle  seeing  on  both  sides.  Three  of  the 
testify,  that,  in  a  fog,  one  lookout  is  better  than  tw 
because  of  the  propensity  which  two  have  to  talk  t 
gether.  The  seven  witnesses  from  the  Bhea  were  n 
examined  on  these  subjects.  The  libel  was  filed  June  6t 
1871,  and  their  depositions  were  taken  June  20th  ai 
24th,  1871.  None  of  them  wef  e  examined  orally  at  tl  i 
trial.  The  depositions  of  the  witnesses  from  the  Ham  i 
were  taken  July  20th,  1871.  The  answer  of  the  Ham  i 
was  filed  August  29th,  1871.  The  attention  of  the  wi  • 
nesses  from  the  Bhea  was  not  called,  on  cross-examin  • 
tion,  to  any  of  the  subjects  just  alluded  to.  Nor  do<  i 
the  answer  specifically  take  the  point  that  the  top-ga  • 
lant  forecastle  was  not  the  proper  place  for  the  lookou  , 
or  the  point  that  there  should  have  been  two  lookoi 
men  in  the  fog,  or  the  point  that  the  fog-horn  shou 
have  been  blown  by  another  person  than  the  lookout,  <  i 
the  point  that  the  sight  and  the  hearing  of  the  blow<  i 
are  interfered  with,  during  the  intervals  of  blowing,  i  \ 
the  effbcts  of  the  previous  effort  of  blowing,  or  the  poii  i 
that  the  sails  of  the  Bhea,  as  trimmed,  prevented  tL  : 
lookout  on  the  top-gallant  forecastle  from  seeing  to  le(  • 
ward  or  making  his  horn  heard  to  leeward.  The  answe  i 
contains,  in  respect  to  the  Bhea,  in  the  particular  • 
alluded  to,  nothing  but  generalities,  such  as  failure  t : 
sound  a  fog-horn  properly,  negligence  in  the  performanc ; 
of  duties,  inefficiency  in  officers  and  crew  as  to  nautical 
competency,  seamanship  and  number,  an  incompetent 
and  ineffective  lookout,  and  general  neglect  of  discipline ! 
and  proper  precautions.  These  allegations,  such  as  the;) 
are,  are  not  supported  by  the  evidence,  and  the  proof  • 
show  that,  in  respect  to  a  lookout  and  the  blowing  of  u 
fog-horn,  there  was  no  fault  or  negligence  on  the  part  ol 
the  Bhea. 
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To  show  that  the  lookout  on  the  Bhea  was  not  effi- 
cient in  seeing  or  hearing,  and  did  not  blow  bis  fog-born 
properly,  the  witnesses  from  the  Hansa  give  their  opin- 
ions as  to  how  far  a  light  can  be  seen  in  a  fog,  and  how 
far  a  steam  whistle  can  be  heard,  and  how  far  a  fog-horn 
can  be  heard.  The  master  of  the  Hansa  states,  that, 
while  the  white  masthead  light  of  the  Hansa  could  be 
seen,  in  clear  weather,  at  least  six  miles  off,  the  distance 
at  which  it  could  be  seen  during  a  fog  would  be  modi- 
fled  according  to  the  density  of  the  fog.  Elsewhere, 
when  asked  if  he  can  give  any  idea  as  to  how  far  such 
white  light  could  be  seen  in  a  thick  fog,  he  says,  that,  if 
the  fog  was  not  too  thick,  the  light  ought  to  be  seen  two 
miles.  He  also  says,  that  he  should  think  the  colored 
lights  of  the  Hansa  could  be  seen,  in  an  ordinary  fog,  a 
mile  or  a  mile  and  a  half,  probably.  The  first  oflScer  of 
the  Hansa,  who  was  the  officer  of  the  watch  from  eight 
o'clock  until  midnight,  when  asked  how  far  the  lights  of 
the  Hansa  could  be  seen  in  an  ordinary,  moderate  fog, 
says,  that  it  is  very  hard  to  say  how  far ;  that,  perhaps, 
in  a  moderate  fog,  the  white  light  of  the  Hansa  could  be 
seen  a  mile  off;  and  that,  in  such  a  fog  as  had  prevailed 
at  any  time  during  his  watch,  he  thinks  such  white  ligW 
could  be  seen  at  least  a  mile.  Sander,  the  officer  of  the 
watch  on  the  Hansa,  at  the  time  of  the  collision,  and  ^ho 
was  on  the  bridge,  says,  that,  in  his  judgment,  the  white 
light  of  the  Hansa  could  be  seen  about  a  mile  in  such  a 
fog  as  prevailed  immediately  before  and  at  the  time  of  the 
collision.  Yet  he  elsewhere  says,  that  the  first  he  saw  or' 
heard  of  the  Bhea  was  seeing  her  light  bearing  from  two 
to  three  points  on  his  starboard  bow ;  that  he  could  not 
tell  the  color  of  such  light  when  he  first  saw  it ;  that  the 
vessels  collided  in  not  over  fifteen  seconds  after  he  firs^ 
saw  such  light ;  that  he  could  not  see  the  hull  of  the  Bhea, 
but  only  her  sails  ;  and  that,  after  the  collision,  the  Bhea 
disappeared  from  his  view  at  about  half  the  length  of 
the  Hansa  off— the  Hansa  being  367  feet  long.    Th^^ 


FEBRUART,  1872.  515 


Tlie  Steamer  Hansa. 


evidence,  in  connection  with  the  fact  that  the  red  light 
of  the  Ehea  was  burning  properly  at  the  time  of  the  col- 
lision (as  more  particularly  mentioned  hereafter),  and 
was  seen  nearly  as  soon  as  it  could  be  by  the  lookouts 
on  the  Hansa,  and  that  the  white  light  of  the  Hansa  was 
not  seen  by  any  one  of  the  men  on  the  deck  of  the  Bhea, 
stationed  as  before  mentioned,  until  the  vessels  were 
almost  in  contact,  is  better  evidence  of  how  dense  the 
fog  was,  and  of  the  distance  at  which  a  light  could  be 
seen  in  the  fog,  than  the  speculations  or  opinions  of  wit- 
nesses testifying  to  relieve  themselves  from  a  charge  of 
culpable  negligence  in  the  management  of  their  vessel. 

So,  too,  as  to  the  steam-whistle.  The  master  of  the 
Hansa  states,  that  the  steam-whistle  of  the  Hansa  could, 
with  a  moderate  breeze,  be  heard  at  least  three  miles 
to  leeward,  and  at  least  one  mile  to  windward.  Sander 
says  it  can  be  heard  about  two  miles,  and  he  gives  an  in- 
stance of  hearing  it  at  a  considerable  distance,  in  the 
Hudson  river,  on  a  quiet  day,  on  an  occasion  when  he  saw 
the  vessel  and  the  puff  of  steam  also.  But,  from  such 
evidence,  and  in  the  face  of  the  evidence  of  those  on  the 
deck  of  the  Bhea  as  to  their  hearing  no  sound  of  any 
whistle  until  they  saw  the  Hansa's  light,  it  would  be  go- 
ing very  far  for  the  Court  to  say  that,  on  the  ocean,  with 
the  wind  and  the  sea  as  they  were,  and  in  the  fog,  the 
mariners  of  the  Bhea  must  have  been  negligent,  because 
they  did  not  hear  the  whistle,  although  it  was  duly 
blown. 

As  to  the  fog-horn,  the  master  of  the  Hansa  testifies, 
that  an  ordinary  tin  fog-horn,  a  foot  and  a  half  in  length, 
when  properly  blown,  can  be  heard  in  clear  weather  at 
least  two  miles ;  and  that,  in  a  fog,  you  can  sometimes 
hear  better  and  sometimes  not  so  well.  Sander  says,  that 
such  a  horn,  when  well  blown,  in  a  calm,  at  sea,  can  be  heard 
at  from  half  a  mile  to  a  mile  off;  and  that  he  thinks  it 
could,  in  a  moderate  breeze,  be  heard  twice  as  far  to  lee- 
ward.   These  opinions,  in  view  of  the  facts  and  circum- 
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stances,  before  alluded  to,  existing  to  prevent  the  hom, 
though  properly  blown  on  the  Ehea,  from  being  heard 
by  those  on  board  of  the  Hansa,  though  vigilant,  cannot 
be  held  to  be  a  sufiScient  basis  for  concluding,  either  that 
the  horn  was  not  blown  or  that  the  lookouts  on  the 
Hansa  were  not  vigilant.  These  considerations  dispose 
of  the  postulate  set  up  in  the  answer  of  the  Hansa,  that, 
if  a  fog-horn  had  been  properly  sounded  by  the  Bhea  it 
would  necessarily  have  been  heard  on  board  of  the  Hansa 
at  a  distance  much  further  than  was  necessary  to  en- 
able those  on  board  of  her  to  easily  avoid  any  danger  of 
collision  even  at  a  much  greater  rate  of  speed  than  she  was 
then  going,  and  that,  therefore,  no  fog-horn  was  properly 
sounded  by  the  Ehea. 

It  is  also  set  up,  in  the  answer,  that  the  collision  was 
occasioned  by  the  negligence  and  unskilfulness  of  those 
in  charge  of  the  Ehea,  in  navigating  her,  at  the  time  of 
the  collision,  in  a  part  of  the  ocean  out  of  "the  usual 
course  of  sailing  vessels.  This  defence,  as  thus  broadly 
stated,  amounts  to  the  proposition,  that  the  Ehea  was 
an  obstruction  to  the  navigation  of  the  Hansa,  and  had 
no  business  to  be  where  the  Hansa  could  hit  her.  Yet 
the  view  is  moderated,  in  argument,  to  the  proposition, 
that  the  Ehea  was  where  sailing  vessels  are  not  usually 
found  by  steamers  passing  between  New  York  and  the 
English  Channel,  and  that,  therefore,  the  Hansa  might 
justifiably  go  at  a  greater  speed,  in  a  fog,  at  the  place  of 
collision  with  the  Ehea,  than  the  speed  which  would  be 
justifiable  in  a  locality  more  frequented  by  sailing  vessels- 
The  master  of  the  Hansa  testifies,  that  he  does  not  believe 
that  the  place  of  collision  is  exactly  in  the  track  of  sail- 
ing vessels  from  Europe  to  New  York,  but  that  sailing 
ships,  beating  about,  must  get  along  as  they  can  ;  and 
that  he  should  think  it  must  be  unusual  to  find  sailing 
vessels  in  that  region,  because,  during  three  years*  service 
on  the  Hansa,  he  had  never  met  a  sailing  vessel  in  that 
locality.    Sander  testifies,  that  the  Hansa  was  in  the  us- 
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iial  coarse  of  the  steamers  of  that  line  from  Bremen  to 
ISew  York ;  and  that  the  scene  of-  the  collision  was  an 
unusual  place  for  sailing  vessels.  It  is  also  attempted  to 
be  shown,  by  the  cross-examination  of  the  witnesses  from 
the  Srhea,'  that  her  master  had  found,  by  sounding,  that 
he  had  got  upon  the  Banks,  and  too  far  to  the  north,  and 
that  he  had  headed  to  the  southward  across  what  he  knew 
was  the  usual  track  of  steamers  from  Europe  to  New 
York.  This  imposed  upon  the  Bhea  the  duty  of  exercis- 
ing proper  care  and  vigilance,  but  it  is  impossible,  on  the 
evidence,  to  hold  that  it  imposed  upon  her  the  duty  of 
doing  anything  which  it  is  shown  she  failed  to  do.  The 
only  possible  view  in  which  the  fact  of  the  Bhea's  being 
found  in  a  place  where  it  is  unusual  to  find  sailing  vessels 
can  be  of  any  importance  in  this  case  is  in  regard  to  the 
speed  of  the  Hansa,  which  subject  wiU  be  considered 
hereafter. 

It  is  also  set  up,  in  the  answer,  that,  immediately  be- 
fore and  at  the  time  of  the  collision,  the  wheel  of  the 
Bhea  was  in  the  sole  charge  of  an  inexperienced  and  in- 
capable boy,  who  was  ignorant  of  the  I^Torwegian  lan- 
guage, in  which  language  the  usual  orders  for  navigating 
the  vessel  were  given.  Much  stress  is  laid,  in  the  evi- 
dence, on  its  having  been  bad  seamanship,  in  the  fog,  to 
have  but  one  person  at  the  wheel  of  the  Bhea,  and  that 
person  the  ordinary  seaman,  Schmidt,  and  it  is  sought 
to  be  inferred  from  that  that  there  was  a  general  want  of 
proper  seamanship  on  board  of  the  Bhea.  Schmidt  was, 
at  the  time  of  the  collision,  within  two  months  of  being 
twenty  years  of  age,  and  had  been  at  sea  three  years. 
Bellmer,  one  of  the  lookouts  on  the  Hansa,  was  twelve 
days  older  than  Schmidt,  and  had  been  at  sea  six  years. 
Meyer,  the  other  lookout  on  the  Hansa,  was  twenty-one 
years  and  three  months  old  at  the  time  of  the  collision, 
and  had  been  at  sea  seven  years.  Schmidt  had  been  for 
over  nine  months  on  a  school-ship  before  serving  on  a 
vessel.     He  had  been  accustomed  to  take  his  regular 


518  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  Hansa. 

tarn  at  the  wheel  at  night,  alone.  Although  he  did  not 
understand  Norwegian,  the  crew  understood  English  and 
spoke  it  to  him.  The  master  spoke  English.  When  the 
mate  saw  the  Hansa's  light,  he'  called  out  to  Schmidt  to 
put  his  helm  hard  down,  singing  out,  in  English,  as  the 
evidence  would  show,  "hard  down,"  and  Schmidt  pnt  it 
hard  down,  and  remained  firmly  at  his  post  of  duty  until 
the  collision  threw  him  from  the  wheel.  It  is  not  shown 
that  any  order  was  given  to  him  in  connection  with  the 
collision  which  he  failed  to  obey,  or  that  two  men  at  the 
wheel  on  the  occasion  could  have  done  anything  which 
Schmidt  did  not  do.  The  seven  shipmasters  before  re- 
ferred to  testify  that,  in  moderate  weather,  even  in  a  fog, 
it  is  not  customary  to  have  more  than  one  man  at  the 
wheel  of  such  a  vessel  as  the  Bhea.  The  Court  cannot, 
on  the  evidence,  hold  that  there  were  any  circimistances 
of  wind,  sea,  weather  or  fog,  which  made  it  incumbent 
on  the  Bhea  to  have  more  than  one  man  at  her  wheel 
at  the  time  of  this  collision,  or  made  it  improper  that 
Schmidt  should  be  at  the  wheel.  It  is  not  shown  that 
anything  more,  or  anything  different,  could  or  ought  to 
have  been  done  with  her  wheel,  if  several  men  had  been 
at  it.  The  evidence  as  to  the  usage  rebuts  any  sugges- 
tion as  to  want  of  seamanship  in  having  but  one  man  at 
the  wheel,  while  Schmidt  is  shown  to  have  been  compe- 
tent for  the  purpose,  alone,  under  the  circumstances. 

The  answer  also  sets  up,  that  the  lights  on  board  of 
the  Bhea  were  dim  and  defective,  and  placed  on  an  un- 
usual and  improper  part  of  the  vessel,  and,  as  so  defective 
and  misplaced,  tended  to  mislead  as  to  her  true  position 
and  bearing.  It  is  abundantly  proved,  that  the  Bhea 
had  her  green  and  red  side  lights  set  and  properly  burn- 
ing. Those  lights  were  in  the  mizzen  rigging.  It  is 
shown,  by  the  testimony  of  the  mate  of  the  Bhea  and  the 
testimony  of  four  of  the  seven  shipmasters  before  men- 
tioned, that  it  is  customary,  in  Norwegian  ships,  to  carry 
the  side  lights  in  the  mizzen  rigging.    It  is  in  evidence. 
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that  the  port  light  of  the  Rhea  was  seen  by  the  lookouta 
and  the  oflBcer  of  the  deck  on  the  Hansa,  and  that  it  was 
seen  burning  by  some  of  the  crew  of  the  Bhea  after  they 
had  gone  on  board  of  the  Hansa.  The  officer  on  the 
bridge  of  the  Hansa  says  that  he  cannot  say  that  he 
would  have  done  anything  diflferent  from  what  he  did  if 
he  had  known  that  the  light  which  he  saw  was  in  the 
mizzen  rigging  of  the  Ehea.  The  answer  does  not  set 
up  that  the  position  of  the  light  misled,  but  only  that  it 
tended  to  mislead. 

The  answer  also  avers,  that  blasts  of  the  steam- whis- 
tle sounded  from  on  board  of  the  Hansa  were  heard  on 
board  of  the  Ehea  in  ample  time  for  her  to  have  notified 
those  navigating  the  Hansa  of  the  position  of  the  Bhea, 
and  enabled  them  to  avoid  a  collision,  and  that  this  was 
not  done.  This  allegation  is  not  established,  but  is  dis- 
proved. 

The  consideration  of  this  case  might  well  stop  here. 
The  Hansa  and  the  Ehea  were  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision,  and  it  was  the  duty 
of  the  Hansa  to  keep  out  of  the  way  of  the  Ehea,  and 
she  failed  to  do  so.  The  Hansa  was  approaching  the 
Ehea  so  as  to  involve  risk  of  collision,  and  it  was  the 
duty  of  the  Hansa  to  seasonably  slacken  her  speed,  and 
to  seasonably  stop  and  reverse,  and  she  failed  to  slacken 
her  speed  in  season,  and  she  failed  to  stop  and  reverse  in 
season.  The  Ehea  kept  her  course.  There  was  no  dan- 
ger to  accrue  to  the  Hansa  from  obeying  the  rules,  and 
there  were  no  special  circumstances  existing  to  render 
necessary  any  departure  by  the  Hansa  from  the  rules. 
The  Ehea  did  not  neglect  to  carry  the  proper  lights  or  to 
make  the  proper  signals,  or  to  keep  a  proper  lookout,  or 
to  observe  any  precaution  required  by  the  ordinary  prac- 
tice of  seamen,  or  the  special  circumstances  of  the  case. 
The  burden  being  on  the  Hansa,  under  such  circum- 
stances, to  excuse  herself  from  fault,  and  she  not  having 
done  so,  condemnation  of  her  necessarily  follows.    But 
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I  think  it  is  shown  affirmatively  that  there  was  fault  on 
the  part  of  the  Hansa,  in  failing  to  observe  the  require- 
ment to  go  at  a  moderate  speed  in  the  fog  which  pre- 
vailed. 

The  actual  rate  of  speed  of  the  Hansa  at  the  time  of 
the  collision  was  nine  and  one-half  knots  an  hour.   That 
had  been  her  speed  for  an  hour  land  a  half  previously. 
Her  average  speed  up  to  the  previous  noon,  during  the 
voyage,  had  been  eleven  knots  an  hour,  using  sails  when- 
ever practicable.     From  the   previous   noon,  without 
sails,  her  speed  had  at  no  time  exceeded  ten  and  one-half 
knots.    The  answer  avers,  that,  during  the  prevalence  of 
a  drifting  but  not  continuous  fog,  which  commenced 
some  hours  before  the  midnight  previous  to  the  collision, 
the  Hansa  was  kept  at  a  moderate  rate  of  speed,  part  of 
the  time  as  low  as  seven  knots  an  hour,  and  at  no  time 
exceeding  nine  and  one-half  knots,  nine  knots  per  hour 
being  about  the  rate  immediately  before  and  at  the  time 
of  the  collision.    These  statements  are  not  borne  out  by 
the  evidence  from  the  log-book  of  the  Hansa.    On  the 
contrary,  of  the  fourteen  logs  at  the  fourteen  even  hours 
between  the  time  of  the  collision  and  the  previous  noon, 
there  was  no  rate  of  nine  knots,  there  were  two  logs  at 
nine  and  one-half,  six  logs  at  ten,  four  logs  at  ten  and 
one-half,  and  two  logs,  namely,  at  7  P.  m.  and  at  8  P.  m., 
at  seven.    The  master  of  the  Hansa  testifies,  that  he 
would  consider  ten  miles  a  very  moderate  kind  of  speed 
for  a  vessel  like  the  Hansa,  on  a  night  when  there  was  a 
thick  fog  at  times  and  lighting  up  at  times,  and  in  the 
location  where  this  collision  occurred.    Her  speed  from 
the  noon  before  the  collision  until  the  collision  aver- 
aged, taking  the  log  rates,  a  little  under  nine  and  two- 
thirds  miles  an  hour,  without  sails,  her  speed  at  the  time 
of  the  collision  being  nine  and  one-half.    From  noon  of 
the  29th  to  noon  of  the  30th,  with  fore-and-aft  sails,  gaff- 
topsails  and  stay-sails  set  for  twenty-two  hours,  she  ran 
at  the  average  rate  of  nearly  eleven  and  one-tenth  miles 
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an  hour.  Yet  her  master  testifies  that,  during  a  part  of 
the  time,  on  the  day  preceding  the  collision,  the  fog  was 
steadily  very  heavy ;  that,  during  that  time,  the  rate  of 
speed  they  made  was  from  about  six  and  one-half  to 
seven  miles ;  that,  when  the  fog  was  thick  at.  times  and 
lighting  up  at  times,  their  speed  was  about  nine  and  one- 
half  miles ;  and  that  he  regards  those  rates  of  speed  as 
prudent  rates,  under  the  circumstances.  He  says,  that, 
during  the  29th  and  30th,  the  weather  was  sometimes 
very  thick  and  sometimes  lighter,  mostly  cloudy,  dark 
weather,  with  rain  and  fog ;  that,  when  he  went  to  bed, 
two  hours  and  thriee-quarters  before,  the  collision,  the 
weather  was  quite  clear ;  and  that  he  had  not  been  in  bed 
before  for  more  than  thirty-six  hours.  Sander,  the  sec- 
ond officer  of  the  Hansa,  testifies,  that,  in  his  judgment, 
the  speed  of  the  Hansa,  nine  and  one-half  knots,  at  the 
time  of  the  collision,  was  a  moderate  and  prudent  rate  of 
speed  for  her  on  such  a  night,  heading  as  she  was,  and 
with  the  wind,  sea  and  fog  such  as  they  were.  He  says 
that  it  began  to  get  thick  soon  after  midnight,  and  con- 
tinued getting  thicker  and  lighting  up  until  the  time  of 
the  collision.  The  fog  was  such  that  the  Hansa  kept 
her  whistle  blowing  at  the  same  intervals  from  before 
half-past  twelve  until  the  collision,  and  that  Sander  lost 
sight  of  the  Bhea,  after  the  collision,  when  the  Bhea  was 
about  half  the  length  of  the  Hansa  away  from  the 
Hansa,  that  is,  about  185  feet  off. 

It  is  urged,  on  the  evidence,  that  a  steamer  steers 
better  when  going  at  a  quick  rate  of  speed  than  when 
going  at  a  slow  rate  of  speed  ;  that  a  steamer  making  a 
given  rate  of  speed,  with  only  sufficient  steam  for  that 
rate,  cannot  be  stopped  in  any  less  distance  than  when 
making  double  that  rate,  with  sufficient  steam  for  such 
double  speed ;  and  that  the  Hansa  could  be  brought  to  a 
full  stop,  when  going  at  the  rate  of  nine  and  a  half  knots 
an  hour,  in  the  condition  of  things  as  they  were  at  the 
time  of  the  collision,  in,  as  her  master  thinks,  less  than 
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twice  her  own  length,  and  in,  as  Sander  thinks,  from 
two  to  three  times  her  own  length,  her  length  being  367 

feet. 

The  evidence  shows,  that  there  was  no  diflSculty  in 
managing  and  steering  the  Hansa  at  a  much  less  rate  of 
speed  than  nine  and  a  half  knots,  for,  after  the  collision, 
she  moved  around  in  a  circle  of  a  half  or  three-quarters 
of  a  mile  in  diameter,  for  a  considerable  time,  at  a  speed 
of  four  miles  an  hour,  and  sometimes  less,  sometimes 
stopping  entirely,   searching  for  traces  of   the  Bhea. 
There  is  no  doubt,  that  a  steamer,  or  any  other  vessel, 
will  answer  her  helm  more  readily,  so  as  to  avoid  a  given 
object  ahead  by  actuating  the  helm,  at  a  less  distance 
off  from  such  object  when  she  is  going  at  a  higher  speed 
than  when  she  is  going  at  a  lower  rate.    But  this  has 
nothing  to  do  with  the  control  exercised  by  her  steam 
machinery  to  stop  her  headway  and  give  her  stern  way. 
That  control  is  more  effective  at  the  lower  speed.     Not 
that  five  knot  steam  will  give  her  stern  way,  when  her 
speed  is  five  knots  only,  any  sooner  than  ten  knot  steam 
will  give  her  stem  way  when  her  speed  is  ten  knots. 
But,  a  steamer  with  boiler  capacity  for  steam  for  ten 
knots,  and  whose  usual  rate  is  ten  knots,  in  clear  weather, 
can,  from  running  at  ten  knots,  with  ten  knot  steam,  re- 
duce her  rate  to  five  knots,  in  a  fog,  and  so  manage  her 
fires,  and  have  in  reserve  a  force  of  steam,  as  to  be  able 
to  apply,  in  aid  of  obtaining  stern  way,  in  an  emergency, 
a  greater  power  of  steam  than  that  used  to  go  ahead  at 
five  knots,  and  thus  avoid  many  a  collision  at  five  knots 
which  could  not  be  avoided  at  ten  knots.    It  is  the  duty 
of  a  steamer  to  avail  herself  of  her  boiler  power  to  be 
ready  to  stop  and  reverse  with  power  and  efl&ciency  in  a 
fog,  while  at  the  same  time  she  moderates  her  speed  so 
as  to  enable  such  power  to  be  exercised  with  efficiency^ 
and  with  greater  efficiency  than  if  she  did  not  moderate 
her  speed.     That  is  the  meaning  of  the  rule  that   a 
steamer  shall,  in  a  fog,  go  at  a  moderate  speed.   It  is  that 
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she  may  avail  herself  of  the  power  which  belongs  to  a 
steamer  to  go  directly  astern  in  spite  of  wind  and  waves, 
and  thus  avoid  collisions  which  no  vessel  but  a  steamer 
can  avoid.  Hence  it  is  the  steamer  that  is  to  keep  out 
of  the  way  of  the  sailing  vessel,  and  she  is  to  do  it  by 
moderating  her  speed  in  a  fog. 

Independently  of  the  question  of  avoiding  entirely 
another  vessel,  a  collision  at  a  less  rate  of  speed  may  be 
very  much  less  disastrous.  There  may  be  time  to  give  a 
slanting  blow.  In  the  present  case,  a  considerably  less 
rate  of  speed  in  the  Hansa  would  probably  not  have  cut 
the  Ehea  nearly  in  two,  or,  the  light  of  the  Ehea  being 
seen  at  the  same  distance  it  was,  the  Hansa's  helm 
might,  at  the  less  speed,  have  sheered  her  so  as  to  give 
the  Ehea  a  glancing,  and,  perhaps,  not  a  necessarily  fatal, 
blow. 

In  regard  to  the  distance  in  which  the  Hansa  could  be 
brought  to  a  stop,  when  going  at  the  rate  of  nine  and  a 
half  knots  an  hour,  the  evidence  given  is  purely  a  matter 
of  speculation  and  opinion.  It  is  not  stated  to  be  the  re- 
sult of  experiment  or  even  observation.  It  is  not  given 
by  an  engineer.  It  is  given  solely  by  the  master  of  the 
Hansa  and  the  oflScer  of  her  deck,  the  persons  respon- 
sible for  this  collision,  and  for  the  loss  of  property  and 
of  life  attendant  upon  it.  But,  even  if  it  should  be  as- 
sumed to  be  possibly  true,  it  amounts  to  nothing.  In 
the  first  place,  plunging  on  through  the  fog,  as  the  Hansa 
was,  with  a  fresh  breeze  nearly  ahead,  and  a  head  sea, 
at  the  rate  of  nine  and  a  half  knots  an  hour,  with  the  at- 
tending circumstances  before  referred  to,  which  made  it 
impossible  to  hear  her  steam-whistle  on  the  Ehea,  and 
impossible  to  hear  the  fog-horn  of  the  Ehea  on  the 
Hansa,  a  capacity  to  be  brought  to  a  full  stop  in  a  dis- 
tance so  great  even  as  that  suggested  was  of  no  service. 
There  should  have  been  a  capacity  to  be  brought  to  a 
full  stop  in  a  less  distance.  There  would  have  been  such 
capacity  if  the  speed  had  been  less  than  nine  and  a  half 
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knots,  with  the  proper  reserve  of  steam  power  ready  to 
be  instantly  commanded,  to  reverse  with  the  utmost 
efficiency.  It  is  a  self-evident  proposition,  that  if,  with 
a  reserve  force  of  steam  ready  to  be  used,  but  not  in  use, 
and  the  throttle-valve  only  partly  open,  a  speed  be  main- 
tained less  than  that  which  would  result  from  having  the 
throttle-valve  wide  open,  the  vessel  can,  by  reversing, 
with  the  throttle-valve  opened  wide,  be  brought  to  a  full 
atop  in  a  less  distance  from  the  lesser  speed  than  from 
the  greater  speed.  No  proposition  to  the  contrary  of 
this  is  sought  to  be  maintained  by  any  evidence.  Instead 
of  that,  this  question,  and  this  alone,  is  put,  not  to  any 
engineer,  but  to  Sander,  the  officer  of  the  deck  on  the 
Hansa :  ''  Assuming  that  a  steamer  is  making  five  knots 
an  hour,  with  sufficient  steam  for  only  that  rate  of  speed, 
can  she  be  stopped  in  a  greater  or  less  disttoce  than  a 
steamer  going  ten  knots,  with  steam  enough  for  going  at 
that  rate  of  speed?"  He  answers:  "It  will  take  the 
same  time  to  stop  her.''  The  premises  being  irrelevant^ 
the  conclusion  is  equally  so. 

It  is  the  more  incumbent  on  these  large  steamers,  of 
great  speed,  weight  and  momentum,  to  go  at  a  moderate 
speed  in  a  fog,  in  order  to  be  ready  to  reverse  with  more 
power  than  that  used  in  their  onward  movement,  because 
of  the  almost  certainly  fatal  consequences  to  anything 
which  they  hit  with  a  direct  blow,  as  in  this  case,  where 
the  Hansa  cut  into  the  Bhea  to  a  distance  of  eighteen 
feet.  The  probability  of  serious  injury  to  such  a  steamer 
in  a  collision  with  a  sailing  vessel  is  so  comparatively 
small,  that  the  steamer,  feeling  safe  herself,  takes  pre- 
cautions in  a  fog  substantially  only  in  reference  to  other 
steamers.  The  probability  of  serious  injury  to  a  sailiDg 
vessel  in  a  collision  with  such  a  steamer  is  so  compara- 
tively great,  that  the  steamer  should  take  extraordinary 
precautions  in  a  fog,  especially  in  moderating  her  speed, 
and  making  that  moderate  speed  efficient  by  being  ready 
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to  reverse  with  a  greater  power  than  that  used  in  her 
onward  movement. 

The  propositions  maintained  on  the  part  of  the 
Hansa,  as  to  speed,  are,  that,  if  her  speed  did  not  ex- 
ceed such  a  rate  as  would  admit  of  her^  being  stopped 
after  being  warned  that  another  vessel  was  in  her  way, 
she  was  going  at  a  prudent  and  allowable  rate  ;  that  this 
test  depends  on  the  distance  within  which  she  could  be 
stopped,  and  the  distance  at  which  she  was  entitled  to 
expect  warning  that  another  vessel  was  in  her  way ;  that, 
if  she  could  be  stopped  within  the  distance  at  which  such 
warning  was  to  be  expected,  her  speed  was  not  unreason- 
able; that  such  distance  is  to  be  taken  at  the  usual 
reach  of  the  customary  warning ;  and  that  any  other 
rule  will  destroy  rapidity  of  communication  by  steam 
across  the  ocean,  and  interfere  with  the  rapid  transit  of 
merchandise  and  of  the  mails,  which  has  become  a  ne- 
cessity. It  is  sufficient  to  say  that  no  such  rule  of  speed 
has  ever  been  established  or  recognized  by  any  admi- 
ralty Court.  It  would  put  all  sailing  vessels,  even  though 
complying  with  all  the  rules  of  navigation,  wholly  at  the 
mercy  of  these  large  and  powerful  steamers,  with  no 
chance  of  redress.  If  the  steamers  will  persist  in  going 
at  these  rapid  rates  in  fogs,  they  must  take  the  risk  upon 
themselves  and  bear  the  consequences,  and  not  throw 
the  risk  upon  those  whose  lives  and  property  they  de- 
stroy. I  had  occasion  in  the  case  of  The  Chancellor 
(4  Benedict,  143),.  to  express  what  I  regard  to  be  the 
settled  views  of  Courts  of  admiralty  on  this  subject, 
and  it  is  well,  in  view  of  the  continued  and  persist- 
ent recklessness  of  steamers,  to  repeat  those  views. 
One  of  the  witnesses  for  the  claimant  in  that  case 
was  the  master  of  a  steamer  plying  regularly  between 
New  York  and  Liverpool.  He  said,  that,  while  cross- 
ing the  Banks  in  a  fog,  it  was  not  his  custom  to 
diminish  his  rate  of  speed  at  all ;  that  he  generally 
went  ten   or   eleven   knots  an  hour,   through  a  fog. 
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on  the  Banks ;  and  that  from  three  hundred  to  font 
hundred  yards  was  the  furthest  distance  at  which  a  fog- 
born  or  a  bell  could  be  heard.  On  this  testimony  I  made 
these  observations:  "This  practice,  if  it  l>e  one,  of  not 
diminishing  speed  in  a  fog  on  the  Banks,  is  directly,  so 
far  as  steamers  are  concerned,  in  the  face  of  the  16th 
article  of  the  sailing  rules,  which  provides  that  every 
steamship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 
*  *  *  Two  prominent  ideas  were  advanced  by  the 
witnesses  for  the  claimant  in  tins  case,  as  justifying  un- 
diminished speed  in  a  fog  on  the  Banks.  One  was,  that 
the  danger  to  any  vessel  in  a  fog  is  greater  the  longer 
she  remains  in  the  fog.  The  other  was,  that  the  faster 
a  vessel  is  goiug,  the  more  quickly  will  she  mind  her 
helm,  and  thus  the  better  will  she  he  able,  on  a  signal  of 
danger,  to  avoid  colliding  with  another  vessel  in  a  fog. 
Neither  of  these  ideas  has  any  sanction  in  the  law,  and 
any  vessel  which  acts  upon  them  t^kes  upon  herself  the 
consequences  of  recklessness.  The  first  idea  disregards 
wholly  the  rights  and  the  safety  of  other  vessels.  The 
other  idea  presupposes  that  a  signal  of  danger  proceed- 
ing from  a  vessel  unseen  in  a  fog,  to  another  vessel,  will 
necessarily  be  heard  so  seasonably,  and  acted  upon  so 
intelligently,  by  the  latter,  as  to  secure,  by  a  proper 
movement  of  her  helm,  the  avoidance  of  a  collision." 

A  review  of  the  principal  cases  on  the  subject  of 
speed  in  a  fog  will  show,  not  only  that  no  such  rule  as 
that  contended  for  on  the  part  of  the  Hansa  has  ever 
been  laid  down  or  sanctioned  by  Courts  of  admiralty, 
but  that  the  rule  which  is  applied  has  not  been  relaxed 
in  view  of  the  increase  of  intercourse  by  steamers,  and 
of  the  enlargement  of  the  size  and  power  of  steamers. 

In  The  Rose  (2  W.  Hoh.  1,  3),  in  1843,  Dr.  Lushington 
said :  "It  may  be  a  matter  of  convenience  that  steam 
vessels  should  proceed  with  great  rapidity,  but  the  law 
will  not  justify  them  in  proceeding  with  such  rapidity,  if 
the  property  and  lives  of  other  persona  are  thereby  en- 
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dangered."  He  reiterates  this  view  in  the  cases  of  The 
Virgil  (2  W.  Bob.  201,  205),  The  Iron  Duke,  in  1845  (2  W. 
Bob.  377,  385),  and  The  Juliet  Brskine,  in  1849  (6  Notes  of 
CdseSj  633,  635).  The  same  view  was  taken  in  the  case  of 
The  Londonderry  (4  Notes  of  CaseSy  Supplempnt^  31,  45), 
and  by  the  Supreme  Court  of  the  United  States,  in  New- 
ton V.  Stebbins,  in  1850  (10  Howard,  586,  606),  in  Mc- 
Oready  v.  Goldsmith,  in  1855  (18  Howard^  89,  91),  and  in 
Eogers  v.  The  St.  Charles,  in  1856  (19  Howard,  109,  112). 
It  was  enforced  in  The  Northern  Indiana,  in  1853  (3 
BUtchf  a  a  B.  92,  109),  in  The  Batavier,  in  1854  (9 
Moore's  P.  C.  B.  287,  297,  and  40  Ung.  Law  dk  Eq.  Bep. 
19,  25),  and  in  The  John  Adams,  in  1860  (1  Clifford,  404, 
414). 

In  The  Great  Eastern,  in  the  Privy  Council,  in  1864 
(11  Law  Tiroes  Bep.  New  Series,  5,  8,  and  Holfs  Bute  of 
the  Boad,  167,  180),  it  is  said:  *' Their  lordships  do  not 
mean  to  lay  down  any  rule  beyond  that  expressed  in  the 
regulations  themselves,  as  to  the  occasion  when  a  steam 
vessel  is  bound  to  moderate  her  speed,  or  as  to  the  rate 
which,  in  the  circumstances  described  in  the  evidence, 
she  ought  not  to  exceed;  but  their  lordships  are  of 
opinion,  that  it  is  the  duty  of  the  steamer  to  proceed 
only  at  such  a  rate  of  speed  as  will  enable  her,  after  dis- 
covering a  vessel  meeting  her,  to  stop  and  reverse  her 
engines  in  sufficient  time  to  prevent  any  collision  from 
taking  place."  This  was  the  principle  adopted  by  this 
Court  in  the  case  of  The  D.  S.  Gregory,  in  1868  (2  BeTie- 
dict,  167),  where  the  D.  S.  Gregory,  a  steamer,  came  into 
collision  with  a  vessel  at  anchor,  and  where  it  was  said, 
that  the  fact  that  the  steamer,  while  under  way  in  a  fog, 
collided  with  the  vessel  at  anchor,  which  used  all  proper 
precautions  to  give  notice  of  her  position,  was  sufficient 
evidence  that  the  speed  of  the  steamer  was  not  mod- 
erate, there  being  no  special  circumstances  existing  in 
the  case  to  justify  her  in  maintaining  the  rate  of  speed 
she  did ;  that,  in  such  a  fog,  her  speed  ought  to  have 
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been  as  much  less  than  it  was  as  would  have  been  sufS- 
cient  to  enable  her  to  avoid  the  vessel  at  anchor ;  that 
she  ought  not  to  have  gone  so  fast  as  not  to  have  beeu 
able,  by  slowing,  stopping  and  backing,  to  avoid  a  col- 
lision ;  and  that,  if  the  fog  was  so  thick,  that,  at  the 
speed  she  had,  with  all  the  precautions  she  used,  she 
could  not  avoid  the  collision,  the  conclusion  was  irre- 
sistible,  that  her  speed  was  not  that  moderate  speed  in  a 
fog  which  was  required  by  the  well-settled  rules  of  navi- 
gation. The  same  principle  was  again  applied  by  this^ 
Court  in  the  case  of  The  Louisiana,  in  1868  (2  Seiiedict^ 
371),  and  in  The  Bristol,  in  December,  1870  (4  Benedidy 
397). 

In  the  case  of  The  Monticello,  in  the  Circuit  Court 
for  the  Massachusetts  District,  before  Clifford  and 
Shepley,  JJ.,  where  a  steamer,  running  not  less  than 
eight  miles  an  hour,  in  a  fog,  collided  with  a  sailing  ves- 
sel, in  the  ocean,  thirty  to  forty  miles  from  Cape  Look- 
out, the  Court  say :  "  The  only  rule  to  be  extracted 
from  the  statute,  and  a  comparison  of  the  decided  cases, 
is,  that  the  duty  of  going  at  a  moderate  speed  in  a  fog 
requires  a  speed  sufficiently  moderate  to  enable  the 
steamer,  under  ordinary  circumstances,  seasonably,  use- 
fully and  effectually  to  do  the  other  things  required  of 
her  in  the  same  clause  of  the  statute,  namely,  to  slacken 
her  speed  or,  if  necessary,  to  stop  and  reverse." 

In  the  case  of  The  Blackstone,  in  the  District  Court 
for  the  Massachusetts  District,  in  November,  1870,  where 
a  steamer  ran  down  a  sailing  vessel,  in  a  fog,  in  the  Vine- 
yard Sound,  Judge  Lowell  held,  that  the  steamer,  in  run- 
ning at  her  usual  speed,  took  the  risk  of  meeting  any 
other  vessel  properly  navigating,  and  further  said:  **I 
do  not  place  much  reliance  upon  the  evidence,  though 
not  contradicted,  that  a  slower  speed  would  have  made 
no  difference.  It  was  well  suggested,  at  the  argument, 
that  it  might  at  least  have  enabled  the  lookout  to  hear 
the  fog-horn  sooner,  because  the  noise  at  the  steamer's 
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bow  would  have  been  less ;  and  it  is  by  no  means  clear 
that  it  woald  not  have  enabled  the  steamer  to  avoid  the 
libellant's  vessel  after  she  was  seen.  Even  an  expert 
must  speak  very  cautiously  to  such  a  question,  which  in- 
volves a  very  close  calculation  of  what  a  steamer  can  do 
in  a  given  time,  because  no  one  is  in  the  habit  of  timing 
them  exactly,  and  a  difference  of  a  few  seconds  changes 
the  whole  aspect  of  the  question.  The  statute  undoubt- 
edly assumes  that  a  slow  speed  conduces  to  safety,  and 
there  is  nothing  in  this  case  that  should  take  it  out  of 
such  a  general  rule,  unless  it  be  that  the  fog  was  unusu- 
ally dense,  or  the  steamer  particularly  difficult  to  man- 
age, in  either  of  which  cases  the  necessity  for  caution 
was  all  the  greater.  I  should  be  glad  to  see  the  experi- 
ment tried  by  a  steamer,  of  moderating  her  speed  in  a 
fog,  but  I  have  hitherto  found  that  they  do  not  consider 
it  to  be  important.  If  it  is  not,  they  should  procure  a 
change  of  the  law/' 

A  very  instructive  case  on  this  subject  is  that  of  The 
Pennsylvania,  in  the  Privy  Council,  in  June,  1870  (23 
Law  Times  Bep.  55).  The  Pennsylvania,  a  screw  steamer, 
running  in  a  line  from  Liverpool  to  New  York,  collided, 
in  a  fog,  in  the  day  time,  with  a  barque,  about  two  hun- 
dred miles  to  the  eastward  of  Sandy  Hook,  while  on  a 
voyage  to  New  York.  There  was  a  fresh  breeze  from  the 
south  southwest,  and  a  heavy  swell,  the  speed  of  the 
steamer  was  about  seven  knots  per  hour,  her  steam 
whistle  was  being  sounded  at  proper  intervals,  she  was 
steering  west  by.  south,  and  she  was  keeping  a  careful 
lookout.  The  barque  was  heading  to  the  southward  and 
eastward,  and  making  about  a  knot  an  hour,  her  helm 
being  lashed  alee.  The  barque  was  seen  by  the  steamer 
about  a  length  of  the  steamer  off  on  her  starboard  bow, 
the  helm  of  the  steamer  was  put  hard  aport,  and  her 


engines  were  stopped  and  reversed.  She  struck  the 
barque  with  her  stem.  The  barqae  had  been  sounding  a 
bell  (instead  of  a  fog-horn),  which  bell  was  heard  on 
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boanl  of  th«  steamer  at  aboat  tbe  same  time  the  barque 
came  into  view.    The  Court  of  admiralty  held  that  the 
liarqne,  being  imder  way,  ought  to  have  soanded  a  fog- 
bom,  and  not  a  bell,  bat  that  tbe  use  of  tbe  bell  iDStead 
of  the  fog-taoru  did  not  occasion   or  contribute  to  the 
collision ;  that  there  was  no  fault  in  tbe  barque ;  and 
that   tbe  collision  was  caused  wholly  by  the  wrongfnl 
porting  of  the  steamer  and  by  her  improper  rate  of 
si»eed.    The  Privy  Council  aflirmed  the  decision,  holding 
ttint,  if  the  collision  was  inevitable  when  tbe  vessels  first 
citme  in  sight,  it  was  the  fault  of  tbe  steamer  for  going 
at  an  improper  rate  of  speed  ;  that  tbe  collision  was  not 
occasioned  by  the  absence  of  blowing  the  fog-horn  of  the 
Itarque ;  that  if,  on  the  evidence,  the  fog-horn  would  have 
been  heard  further  than  the  bell,  it  would  not  have  been 
beard  at  a  sufficient  distance  to  have  enabled  the  steamer 
to  avoid  getting  into  that  position  ;  that,  in  a  thick  fog, 
in  tbe  Atlantic  Ocean,  in  the  direct  line  to  New  Xork, 
about  two  hundred  miles  to  the  east  of  Sandy  Hook, 
seven  knots  an  hour  is  too  great  a  speed  for  a  steamer  to 
proceed  at ;  that,  as  against  the  view  that  a  less  speed 
than  that  would  paralyze  mercantile  transactions  and  in- 
terfere with  business  and  trade,  in  the  carriage  of  pas- 
sengers and  goods,  the  lives  of  passengers  and  the  safety 
of  gooils  must  be  protected  in  tbe  first  place ;  and  that, 
even  if  these  fogs  should  last  longer  than  they  are  said 
to  do,  still  the  steamers  must  abate  their  speed,  and,  if 
they  do  not,  they  must  take  all  the  consequences  of  a 
collision.      (See,  also,  on  this  point,  Rogers  r.  The  St. 
Charles,  19  Howard,  108,  112.) 

The  case  of  Tbe  Westphalia,  in  1871,  in  the  District 
Court  for  the  Eastern  District  of  New  York  (4  Bene- 
dict, 404),  holds  the  same  views.  The  steamer,  in 
a  thick  fog,  the  breeze  being  very  light  and  the  sea 
calm  collided,  in  a  thick  fog,  in  the  day  time,  in  the  Eng- 
lish Channel,  witit  a  brig.  The  steamer  was  whistling 
every  mteen  seconds,  and  had  slowed  her  speed  to  from 
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eight  to  ten  knots  an  hour,  and  her  lookout  aud  other 
precautions  were  proper.  The  brig  came  Id  sight  from 
150  to  160  feet  distant,  no  sound  from  her  haviug  been 
previously  heard.  The  engine  of  tbe  steamer  was  at 
once  stopped  and  reversed,  and  her  helm  was  hove  hard 
aport,  but  the  vessels  were  in  contact  before  she  could 
be  stopped  or  her  course  materially  changed.  The  brig 
was'sunk.  The  brig  had  blown  a  fog-horn  after  hearing 
the  steamer's  whistle,  but  had  not  blown  it  before.  The 
Court  held  that  the  steamer  was  not  in  fault  for  porting, 
but  was  in  fault  for  running  at  a  speed  of  nine  or  ten 
knots  an  hour,  in  a  dense  fog ;  that  a  speed  of  seven  knots 
could  not  be  justified ;  that,  although  the  steamer  would 
answer  her  helm  more  quickly  when  going  at  eight  or  ten 
knots  than  ^t  six,  she  could  not  stop  so  quickly ;  that,  in 
such  a  dense  fog,  she  was  bound  to  be  going  as  slow  as 
it  was  possible  for  her  to  go  consistent  with  steerage  way, 
in  order  to  enable  her  to  stop  in  proper  time  ;  that  she 
was  in  fault  for  not  doing  so  ;  that  the  brig  was  in  fault 
in  not  sounding  her  fog-horn  before  she  heard  the  steam- 
er's whistle ;  and  that  the  damages  ought  to  be  appor- 
tioned. 

In  the  case  of  the  Magna  Charta,  in  November,  1871, 
before  the  Privy  Council  ('25  Law  Times  Sep.  512),  which 
was  a  collision  between  two  steamers,  in  a  fog,  in  the 
day  time,  in  the  Baltic  Sea,  both  steamers  having  been 
sounding  their  whistles,  one  of  them  going  at  the  rate  of 
one  and  a  half  knots  an  hour,  and  the  other  at  the  rate 
of  from  four  to  five  knots  an  hour,  the  vessels  having  be- 
come visible  to  each  other  at  seventy  yards  distance,  the 
latter  having  cut  into  the  former  to  the  distance  of 
eleven  feet,  and  the  fog  being  so  thick  that  a  vessel  could 
not  be  seen  more  than  a  ship's  length  off,  both  the  Court 
of  admiralty  and  the  Privy  Council  held  that  the  speed 
of  from  four  to  five  knots  was  too  great. 

The  result  of  all  the  authorities  is,  that,  while  the 
justifiable  rate  of. speed  will  depend  upon  the  cireum- 
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stances  of  the  case,  there  is  no  such  criterion  as  that  the 
steamer  may  go  at  a  rate  such  as  will  enable  her  to  stop 
within  an  assumed  distance  at  which  she  may,  under  favor- 
able circumstances,  expect  to  hear  a  foj^-hom  or  a  steam- 
whistle,  if  blown.  The  present  case  illustrates  the  folly 
of  such  a  test.  Neither  vessel  heard  the  signal  of  the 
other.  Yet,  on  the  evidence,  each  gave  the  proper  sig- 
nal. The  barque  could  do  nothing  but  what  she  did. 
The  steamer  could  easily  have  been  going  at  less  speed. 

I  forbear  to  remark  on  the  lookout  kept  on  the  Hansa, 
in  view  of  the  speed  she  was  going  at.  The  oflSicer  on  the 
bridge  saw  the  light  of  the  Ehea  before  it  was  reported 
by  the  men  on  the  lookout  on  the  bow.  If  the  Hansa's 
speed  had  been  less,  and  the  light  of  the  Bhea  had  then 
been  reported  as  soon  as  a  vigilant  lookout  on  her  bow 
could  see  it,  and  her  helm  had  then  been  starboarded,  and 
her  engines  had  at  the  same  time  been  reversed,  it  might 
well  have  been  that  the  collision  would  have  been  avoided, 
or  at  least  have  been  less  disastrous.  But  I  put  the  de- 
cision as  to  affirmative  fault  in  the  Hansa  on  the  ground 
solely  of  the  Hansa's  speed  not  having  been,  under  the 
circumstances,  that  moderate  speed,  in  a  fog,  required  of 
her  by  the  rules  of  navigation. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
damages. 

Beehe,  Donohue  <&  Cooke,  for  the  libellant. 

W.  Q.  Morton  and  W.  W.  McFarland,  for  the  claimants. 
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THOMAS  HYSLOP,  ASSIGNEE  IN  BANKRUPTCY 
OF  ELY  HOPPOCK,  v.  ELY  HOPPOOK  et  al. 

Sdbstitdted  Service  of  Subp<ena. 

Od  a  bill  in  eqnitj  filed  by  ao  fteaignee  lo  banlruptey,  a  iDbp<BDa  to  appeor  and 
answer  was  issued,  but  could  Dot  be  served  od  two  of  the  defendants,  bj  reason 
of  tbeir  eontianed  abseace  from  tha  District.  The  asBignee  applied  to  the 
Court  b)  direct  a  enbsLituted  serTice,  alleging  that  they  had  absconded  to  avoid 
service  of  process,  and  tbat  thej  were  in  receipt  of  the  rents  and  profits  of 
the  real  estate  which  it  was  the  object  of  tbe  bill  to  reach,  collecting  them  by 
means  of  tbeir  son,  as  their  agent : 

Held,  Tbat  the  manner  of  serving  a  subpceDa  Is  regulated  by  the  Acts  or 
Congress,  aod  the  Rules  of  the  Supreme  Coort; 

That,  if  tbe  defendants  were  iababitants  of  the  District,  or  foand  tber^,  the 
BubpcEDS  might  be  served  as  provided  by  Rule  13  ; 

That,  if  they  were  not  sucb,  there  was  no  power  in  tbs  Coort,  nnder  the  Acts  of 
Congress,  to  obtain  jurisdicUon  over  their  persona. 

Blatohfobd,  J.  The  bill  io  this  case  was  filed 
October  5th,  1871,  to  set  aside  certain  conveyances  of 
real  estate,  as  fraudulent  as  against  the  creditors  of  Ely 
Hoppock,  the  bankrupt.  A  subpoena  to  appear  and 
answer  was  issued,  but  cannot  be  served  on  the  de- 
fendants Ely  Hoppock  and  his  wife,  by  reason  of  their 
continued  absence  from  the  jurisdiction  of  this  Court. 
Inquiry  has  been  made  at  their  last  place  of  abode,  bnb 
they  cannot  be  fouud  so  as  to  be  served  with  the  sub- 
poena, and  it  is  alleged  tbat  they  have  gone  out  of  the 
State,  or  otherwise  absconded,  to  avoid  the  service  of  the 
process  of  this  Court.  It  is  stated,  that  they  are  in  tbe 
receipt  of  the  rents  of  the  property  sought  to  be  affected 
by  the  bill,  and  that  their  son,  as  their  agent,  receives 
the  rents  and  transmits  the  same  to  them  monthly.  On 
these  facts,  the  plaintiff  asks  that  an  order  be  made, 
directing  said  defendants  to  appear  at  a  day  to  be  named, 
and  answer  tlie  bill,  and  that  such  order  be  served  by 
publication  or  otherwise,  or  that  an  order  be  made  foe 
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liUOIEN  B.  KEEN  v.  WILLIAM  G.  AUDENEIED 

et  dl. 

Charter   Party. — ^Towaoe<— Demurrage. — Dispatch  in   Dis- 
charging. 

Ayessel  was  chartered  to  carry  a  load  of  coal  from  Baltimore  to  Pawtucket,  R.  I. 

The  charterers  were  to  pay  $3  a  ton,  "  with  towage  from  Proridence  to 

Pawtucket : " 
Held,  That  the  charterers  were  not  bound  to  furnish  the  tow-boat,  to  take  the 

yessel  from  Providence  to  Pawtucket,  but  only  to  pay  for  it ; 
Where  a  charter  provided,  that  a  vessel  was  to  have  '*  dispatch  in  discharging," 
Held,  Thac  she  was  not  obliged  to  await  her  turn,  in  respect  of  any  other 

vessels  which  the  consignees  of  such  cargo  were  discharging,  but  was  entitled 

to  demurrage  for  delay  caused  by  so  waiting. 

This  was  a  libel  by  the  master  of  the  schooner 
William  Jones,  to  recover  demurrage.  The  schooner 
was  chartered  to  the  respondents  to  carry  a  cargo  of 
coal  from  Baltimore  to  Pawtucket,  E.  I.  The  charterers 
were  to  pay  $3  a  ton,  **  with  towage  from  Providence  to 
Pawtucket/'  The  lay  days  were  to  commence  from 
the  time  when  the  vessel  was  ready  to  receive  or  dis- 
charge cargo,  and  the  vessel  was  to  have  **  dispatch  in 
discharging."  The  libellant  claimed  that  the  vessel 
arrived  at  Providence  on  the  4th  of  October,  1871, 
and  that  the  respondents  did  not  furnish  him  towage  to 
Pawtucket,  whereupon  he  procured  it  himself,  and 
reached  Pawtucket  on  October  5th,  and  that  the  lay 
days  expired  on  the  8th,  while  the  vessel  was  not  dis- 
charged till  the  15th,  and  he  claimed  seven  days  and  a 
half  demurrage.  The  respondents  averred  that  the  lay 
days  did  not  expire  on  the  8th,  that  they  were  not  bound 
to  tow  the  vessel  to  Pawtucket,  and  that  the  discharge 
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was  completed  as  soon  as  possible  after  the  vessel  got 
her  tarn  to  discharge. 

For  libellant,  F.  A.  WUcox. 

For  respondents,  F.  C.  Bowman. 

Blatchfobd,  J.  By  the  charter  party,  the  re- 
spondents were  to  pay  towage  from  Providence  to  Paw- 
tucket  and  back.  They  were  not  to  provide  the  towing- 
boat.  By  the  charter  party,  the  vessel  was  to  carry  a 
cargo  of  coal  from  Baltimore  to  Pawtucket  generally. 
The  time  of  reporting  must  be  held  to  be  the  time  when 
the  vessel  herself  reached  Pawtucket,  off  the  wharf  of 
the  consignees  of  the  coal,  and  reported  to  them  that 
she  was  there  ready  to  discharge.  This  was  the  6th  of 
October ;  whether  morning  or  evening,  does  not  appear. 
The  consignees  were  entitled  to  one  day's  notice,  before 
beginning  to  discharge,  and  to  two  days  and  a  quarter 
to  discharge  the  225  tons  of  coal,  being  at  the  rate  of 
100  tons  per  day.  Under  the  terms  **  dispatch  in  dis- 
charging," in  the  charter  party,  the  vessel  was  not 
obliged  to  await  her  turn,  in  respect  of  other  vessels 
which  the  consignees  of  her  cargo  were  discharging, 
nor  to  yield  to  any  custom  to  that  effect,  obtaining  with 
such  consignees.  Her  discharge  should  have  commenced 
the  morning  of  October  8th.  That  was  Friday.  Her 
discharge  should  have  been  completed  by  the  middle  of 
the  following  Monday.  It  was  not  completed  till  the 
evening  of  the  following  Friday.  I,  therefore,  allow 
4^  days'  demurrage,  at  the  charter  rate  of  $20  per  day, 
being  $90,  for  which  amount  let  a  decree  be  entered  for 
the  libellant,  with  costs. 
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WILLIAM  M,  PECK  et  d.  v.  JOHN  BUENS  et  ah 

Collision  at  Sea. — Steamer  and  Bark. — Lights. — Change  of 

Course  of  Bark. 

The  bark  G.  was  simk  in  a  oolliaion  with  the  steamer  K,  at  sea,  aboat  240  miles 
from  New  York,  the  collision  occurring  about  7.30  p.  m.*,  on  September  Ist,  1864. 
The  bark  was  sailing  nearly  west,  with  the  wind  northeast,  at  a  speed  of  about 
seven  knots  an  hour.  The  steamer's  course  was  nearly  east.  The  bark  had  na 
lights  set,  but  she  was  seen  on  the  port  bow  of  the  steamer,  whose  helm  was  at 
once  ported.  Her  helm  was  then  put  hard  aport,  and  her  engine  was  stopped 
and  backed,  because  the  officer  in  charge  saw  that  the  bark  had  starboarded. 
The  bark  did  starboard  after  she  saw  the  steamer,  and  the  excuse  given  for  it 
was,  that  she  saw  the  steamer's  white  and  green  lights  about  a  point  on  her 
starboard  bow,  and  did  not  see  the  steamer  making  any  change : 

BM,  That,  as  the  officer  in  charge  of  the  steamer  saw  the  bark  on  his  port  bow, 
coming  on  a  parallel  course,  it  was  not  wrong  fur  him  to  port ; 

That,  on  the  evidence,  the  bark  starboarded  after  the  steamer  had  ported ; 

That  it  was  a  fault  in  her  to  so  change  her  course. 

That,  having  changed  her  course,  it  was  not  for  her  to  criticise  closely  the  move> 
ments  of  the  steamer  in  extremis,  and  she  must  make  out  satisfactorily  that  it 
was  wrong  for  the  steamer  not  to  steady  or  starboard,  inAead  of  continuing 
to  port; 

That  she  had  failed  to  establish  this,  and  must  be  held  in  fault  for  the  collision. 

Blatchtobd,  J.  On  the  1st  of  September,  1864,  at 
about  half  past  seven  o'clock,  p.  m.,  the  bark  Czarina, 
while  on  a  voyage  from  Palermo,  in  Sicily,  to  New  York, 
and  the  steamship  Kedar,  while  on  a  voyage  from  New 
York  to  Liverpool,  came  into  collision  with  each  other, 
about  240  miles  from  New  York,  the  steamer,  with  her 
stem,  striking  the  starboard  side  of  the  bark.  The  bark 
soon  sank,  with  her  cargo,  her  crew  being  saved.  The 
libellants,  as  owners  of  the  bark,  bring  this  suit  to 
recover  for  the  loss  of  the  vessel  and  of  her  charter 
money  for  the  voyage. 

The  libel  alleges,  that  the  bark  was  sailing,  on  a  north- 
easterly wind,  on  a  course  nearly  due  west,  and  at  the 
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ing.  Although  the  collision  happened  on  the  1st  of 
September,  1864,  the  libel  was  not  filed  until  the  7th  of 
February,  1866.  The  witnesses  from  the  steamer  com- 
prise eight  persons,  all  of  whom  were  examined  in  May, 

1868.  The  witnesses  from  the  bark  comprise  three  per- 
sons, one  of  whom  (Morse)  was  examined  in  September, 

1869,  the  second  (Peavey)  in  February,  1870,  and  the 
third  (Cotter)  in  July,  1870. 

Goflln,  the  chief  officer  of  the  steamer,  was  the  officer 
of  the  deck,  and  on  the  bridge.  The  other  persons  on 
her  deck,  all  of  whom  have  been  examined,  were  two 
men  on  the  lookout  at  the  bow,  two  men  at  the  wheel, 
and  the  third  officer  at  the  con  compass.  Goffin  says, 
that  the  first  he  heard  was,  one  of  the  men  on  the  look- 
out reported  something  white,  and  then,  immediately,  a 
vessel  on  the  port  bow,  or  nearly  ahead;  that  he  an- 
swered "  all  right,'*  and  then,  in  the  same  breath,  or- 
dered "port,"  audi  mmediately  afterwards,  **hard 
aport,"  and  then  immediately  cried  out  down  the  engine 
room,  which  was  near  at  hand  to  him  on  the  bridge, 
**stop  her,"  and  "reverse,  full  speed;"  that  these 
orders  were  immediately  attended  to  ;  and  that,  immedi- 
ately after  that,  the  collision  took  place.  As  soon  as 
the  bark  was  reported,  Goffin  looked  at  her  through  his 
glass,  she  then  being  about  a  point  on  his  port  bow. 
He  made  her  out  to  be  a  vessel.  He  then  gave  the 
order  to  port.  He  then  observed  her  again,  and  saw 
that  she  was  coming  with  a  free  wind,  with  her  yards  al- 
most square,  and  in  a  direction  almost  parallel  to  the 
course  of  the  steamer.  He  afterwards  noticed  that  the 
bark  had  starboarded  her  helm  and  changed  her  direc- 
tion, and  he  then,  and  because  of  that,  gave  the  order  to 
hard  aport.  He  gives,  as  his  reason  for  porting,  and 
not  starboarding,  that  the  bark  wa«  on  his  port  bow  and 
coming  in  an  almost  parallel  direction.  When,  after 
porting,  he  saw  that  the  bark  had  starboarded,  he  says 
he  did  not  then  steady  or  starboard,  because  the  vessels 
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were  too  dose,  and  he  thought  he  saw  less  danger  in 
porting  hard  aport.  He  says  there  would  have  been  no 
collision  if  the  bark  had  not  starboarded,  becaase  the 
porting  of  the  steamer,  the  bark  keeping  her  coarse, 
would  have  carried  the  steamer  clear  of  the  bark  to  the 
southward.  No  light  from  the  bark  was  visible  to  the 
steamer.  The  weather  to  the  eastward,  to  the  view  of 
the  steamer,  was  dark,  cloudy  and  hazy.  The  steaoEier 
had  lost  a  great  deal  of  her  speed  before  she  struck  the 
bark.  The  bark  was  struck  abaft  of  her  fore  rigging,  the 
steamer  still  swinging  on  her  port  helm,  and  the  blow 
angling  forward  on  the  bark.  The  steamer  had  fallen  off 
five  or  six  points  by  her  porting,  and  the  bark  had  fallen 
off  several  points  by  her  starboarding. 

It  is  not  disputed  that  the  bark  did  starboard  aft^ 
discovering  the  steamer.    On  the  proofs,  the  bark  ex- 
hibited no  light  before  she  starboarded.    Her  excuse  for 
starboarding  is,  that  she  saw  the  steamer's  lights  about 
a  point  on  her  starboard  bow,  and  saw  the  white  and 
green  lights,  and  starboarded  because  she  did  not  see  the 
steamer  making  any  change.     Having  done  this,  she 
charges  it  as  a  fault  on  the  steamer,  that  the  steamer  did 
not  starboard  instead  of  porting.    Undoubtedly,  if  the 
steamer  had,  in  the  first  instance,  starboarded  instead  of 
porting,  and  the  bark  had  either  kept  her  course  or  star- 
boarded, there   would    have  been   no   collision.     But, 
seeing  the  bark,  as  he  did,  on  his  port  bow,  and  coining 
on  a  parallel  course,  which  was,  in  fact,  hgr  course  before 
she  starboarded,  it  was  not  wrong  in  the  oflBcer  of  the 
Kedar  to  port.     On  the  whole  evidence,  it  must  be  held 
that  the  bark  starboarded  after  the  steamer  had  ported. 
It  was  wrong  in  the  bark  to  starboard.     It  was  her  duty 
to  keep  her  course.    The  only  fault  which  the  libel 
alleges  against  the  steamer  is,  that  she  did  not  avoid  the 
bark.    She  made  the  proper  manoeuvre  seasonably  to 
avoid  her.    The  lookouts  on  the  steamer  were  proper 
and  vigilant.    The  effort  made  to  avoid  the  bark  was 
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thwarted  directly  and  palpably  by  the  starboarding  of 
the  bark.  The  bark  having  so  starboarded  wrongfully 
after  the  steamer  had  ported,  it  is  not  for  the  bark  to 
criticise  closely  the  movements  of  the  steamer  in  extremM. 
The  peril  was  brought,  not  by  the  porting  of  the  steamer, 
but  by  the  starboarding  of  the  bark.  Having  brought 
herself  into  that  peril,  the  bark  must  make  out  very 
satisfactorily  that  it  was  wrong  in  the  steamer  not  to 
steady  or  starboard,  instead  of  continuing  to  port.  This 
the  bark  has,  in  my  j  udgment,  failed  to  do.  The  steamer 
stopped  and  reversed  as  quickly  as  possible  after  she 
discovered  that  the  bark  had  starboarded,  and  she  dis- 
covered that  as  soon  as  it  took  place.  When  the  steamer 
first  ported  there  was  oothiug  to  indicate  a  necessity  for 
slackening  her  speed,  or  for  stopping  or  reversing.  The 
bark  was  on  her  port  bow,  and  coming  on  a  parallel  course. 
I  can  discover  no  fault  in  the  steamer,  and,  therefore, 
dismiss  the  libel,  with  costs. 

W.  Tracy,  for  the  libellants. 

D.  D.  Lord,  for  the  respondents. 


Eastern  gistrkt  of  lltta  gori'i. 

FEBRUAKT,  187a. 

THE   UNITED    STATES  v.  DAVID   OBEEMEYEB. 
Internal  Rbvenub. — Brewek'b  Boos. 

Tb«  4eth  eectioD  of  the  interoal  revenue  Act  of  July  13th,  166S  (II  U.  8.  Slat. 
at  Large,  p.  1641,  provided  that  every  brewer  ehoald  "  enter  or  came  to  be  en- 
tered, in  a  book  to  be  kept  bj  him  for  that  purpose,'  the  Dumber  of  barreli 
of  fermanted  liqaor  made  by  him  on   each  duy.      The  Slst  section  of  tlia 
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books,  or  refuse  to  furnish  the  account,  and  duplicate 
thereof,  as  provided  by  law,    *    *    shall  forfeit  and  pay 
the  sum  of  $300/'    The  Government  contends  that  the 
words  in  this  last  clause,  *'  as  provided  by  law,"  must  be 
held  to  apply  to  the  keeping  of  the  books,  as  well  as  to 
the  refusal  to  furnish  the  account,  and  that  the  provision 
must  be  construed  to  cover  every  case  of  failure  to  make 
correct  entries  in  the  book,  as  required  by  section  49.    On 
the  part  of  the  defence,  it  is  insisted  that  the  clause  in 
question  was  intended  to  provide  for  the  case  of  a  total 
omission  to  have  any  book,  containing  what  purports  to 
be  the  account  required  by  section  49  to  be  entered  in 
the  brewer's  book.    I  am  of  the  opinion  that  the  latter 
is  the  true  construction  of  the  clause,  and  that,  where, 
as  in  this  case,  the  brewer  has  kept  a  book,  which  con- 
tains what  purports  to  be  an  account  such  as  is  required 
by  section  49,  he  is  not  liable  to  an  action  for  the  1300, 
provided  for  in  the  51st  section.    So  construed,  the  sec- 
tion provides  a  punishment  for  any  fraudulent  omissions 
in  the  account,  and  also  for  any  false  entries  intention- 
ally made  therein,  but  does  not  punish  an  accidental 
omission  of  an  item,  or  an  unintentional  error  in  the 
account  as  kept,  and  its  effect  will  be  reasonable  and 
just.    The  words,  **keep  the  book,"  are  elsewhere  used, 
but  not  always,  if  ever,  as  equivalent  to  the  words, 
"make  correct  entries  in  the  book,"  which  is  what  the 
Government  contends  for  here.   Thus,  in  the  7th  section 
of  the  Act,  in  respect  to  cotton,  the  provision  is,  **  if 
any  person  shall  neglect  to  keep  such  book,  or  make 
false  entries  in  such  book."    That  the  distinction  indi- 
cated in  the  7th  section  is  intended  to  be  made  in  sec- 
tion 51  is  shown,  I  think,  by  the  provisions  of  the  sec- 
tion.   Were  there  no  provision  in  regard  to  the  entries 
in  the  book,  a  different  construction  might  be  main- 
tained. 

The  motion  for  new  trial  is  accordingly  denied,  and 
judgment  will  be  entered  for  the  defendant. 
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30ut]^trn  gislritl  of  |lcto  |[orK. 

MARCH,  IS12. 

IN    THE    MATTEE    OF    JAMES   M.    ADAMS,    A 

BANKRUPT. 

Marshal^s    Return. 

A  return  of  the  marshal  that  he  had  "  sent  written  or  printed  notices  to  the  cred- 
itors named  on  the  schedules,  and  herewith  returned,  which  schedules  were 
made  np  by  him  on  the  best  information  he  could  obtain  in  respect  thereto, 
after  diligent  search,"  is  sufficient. 

The  marshal,  as  mcsseuger  in  this  case,  made  retarn 
to  the  warrant,  that  he  had  "sent  written  or  printed 
notices  to  the  creditors  named  on  the  schedules,  and 
herewith  returned,  which  schedules  were  made  up  by 
him  on  the  best  information  he  could  obtain  in  respect 
thereto." 

At  the  meeting  of  creditors,  one  of  them  objected  to 
the  return,  as  being  insufficient,  in  the  absence  of  any 
statement  that  the  bankrupt  had  not  delivered  to  the 
marshal  a  schedule  of  his  creditors,  or  had  refused  to 
deliver  such  schedule,  or  that  any  proceedings  had  been 
taken  ineffectually  to  compel  him  to  deliver  such  sched- 
ule, and  in  the  absence  of  any  statement  showing  the 
sources  of  the  marshal's  information. 

The  register  certified  the  question  to  the  Court,  with 
his  opinion  that  the  return  was  sufficient. 

Blatchford,  J.   I  concur  in  the  view  of  the  register. 


The  Steam  Propeller  Oceanns. 
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THE  STEAM  PEOPELLEE  OCEAiTUS. 

CoLLisioir   OFF   THB   Battkrt. — Stbauboat  followiko  Another. — 
HoLDisa  CointaB. 

The  atesm  propeller  O.  and  the  eteamboat  N.  oame  in  coUiaioo  off  the  Battery,  In 
New  York  harbor.  Each  of  them  belou^d  to  a  line  of  vessels  raQning  from 
Neir  Tork  through  Long  blacd  Sound.  The  starting  point  of  the  N.  was  the 
upper  aide  of  Pier  S8,  North  river,  and  that  of  the  C,  waa  the  lower  aide  of 
Rer  B7,  North  river,  and  the  hour  far  each  to  start  was  *  p.  K  On  the  after- 
noon of  November  S7lfa,  1867,  both  vessela  started,  the  N.  being  the  first  to  leave 
her  pier.  The  tide  was  ebb,  and  the  N.,  Id  order  to  avoid  vessels  at  anchor 
below  her  pier,  went  ODtintotherivar  aconaiderahle  diatance  tothe  westward  of 
them,  before  taniiiig  down  the  Nortli  river.  As  she  went  oat,  the  tide  carried 
her  down,  and  those  in  her  pilot  booae  loat  eight  of  the  O.,  and  did  not  see  her 
»giia  till  immediately  before  the  collision.  The  O.  Lett  bar  pier  almost  at  the 
same  time,  and  lamed  down  the  river  east  of  the  veeaals  at  anchor.  Off  the 
Battery  were  vessels  Ijing  at  anchor,  through  which  both  stettmers  had  to  make 
their  way,  in  order  to  tarn  into  the  East  river.  The  N.,  which  was  the  faster 
boat  of  the  two,  bat  had  the  farther  distance  to  go,  to  get  into  the  East 
river,  torned  towards  it,  so  as  to  cross  the  howa  of  the  0.  The  0.  kept  her 
oourae  and  atruck  the  N.  on  her  port  ride.  The  N.  did  not  stop  her 
engine  till  atiet  the  collision.  The  0.  stopped  and  backed  her  ecgine  as  sooa 
as  it  waa  seen  that  the  S.  was  crowding  on  her  coarae : 

Slid,  That,  although  the  N.  left  her  pier  first,  she  was  not,  in  view  of  the  fact 
that  the  coarae  she  took  was  the  longer  one  t«  enable  her  to  resell  the  point 
where  both  conrsea  entered  the  East  river,  the  foremost  boat,  but  the  fullowiog 
boat; 

That  the  fact  that  no  one  in  the  pilot  house  of  the  K.  paid  any  attention  to  the 
O.T  was  negligence  on  the  part  of  the  N.,  and  the  cause  of  the  coIlUion ; 

That  the  coorses  of  the  two  vessels  were  not  crossing,  within  the  meaning  of  Uie 
Uth  Rule  for  avoiding  colliBioae;  and,  even  if  thej  could  he  so  coueldered,  the 
N,  did  not  keep  her  course,  within  the  meaning  of  the  ISth  Rule,  but  crowded 
OD  the  0.,  and  waa  solely  reapoDsible  for  the  collision  ; 

B1.A.TCHFOBD,  J.    The  libel  in  tbis  c&se  is  filed  by  the 

owners  of  the  steamboat  Newport  against  the  steam 

propeller  Oceanas,  to  recover  foe  the  damages  sustained 

by  the  llbellants,  throagh  a  collision  which  took  place 

Bt.  Vol.  V.— 85 
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between  the  two  vessels  on  the  afternoon  of  November 
27th,  1867,  shortly  after  4  o'clock,  p.  m.,  in  the  harbor  of 
New  York.  Both  of  the  vessels  were  in  regular  lines, 
carrying  merchandise  and  passengers — the  Newport  run- 
ning between  New  York  and  Newport,  Ehode  Island, 
and  the  Oceanus  running  between  New  York  and  Provi- 
dence, Ehode  Island,  and  the  hour  for  each  to  leave  New 
York,  on  that  day,  was  4  o'clock,  p.  m.  These  facts 
were  known  to  those  in  charge  of  both  vessels.  The 
course  of  each,  for  her  voyage,  was,  from  her  berth, 
down  the  North  river,  around  the  Battery,  into  the  East 
river,  and  up  the  East  river,  by  way  of  Hell  Gate,  into 
Long  Island  Sound.  The  berth  of  the  Newport  was  the 
upper  side  of  Pier  28,  North  river.  The  berth  of  the 
Oceanus  was  the  lower  side  of  Pier  27,  North  river. 

The  libel  alleges,  that  the  Newport  left  her  dock 
about  4  o'clock,  p.  m.,  the  Oceanus  at  the  time  being  at 
her  dock,  blowing  oflf  steam;  that,  on  arriving  at  or 
about  Pier  No.  1,  North  river,  the  Newport  commenced 
to  turn  into  the  East  river ;  that,  as  she  so  began  to 
turn,  she  slowed  and  stopped,  to  allow  a  tug-boat  with  a 
tow  to  pass  ahead  of  her ;  that  she  then  proceeded,  at  a 
very  moderate  rate  of  speed,  in  her  course  around  the 
Battery  into  the  East  river ;  that,  as  she  rounded,  several 
small  vessels  were  observed  lying  at  anchor,  three  of 
them  on  the  shore  or  port  side,  with  their  heads  towards 
Governor's  and  Bedlow's  Islands,  and  another  farther 
out  in  the  river,  on  the  starboard  side  ;  that  the  Newport 
was  again  slowed  and  stopped,  to  enable  her  to  make  a 
straight  course  between  the  said  three  vessels  at  anchor 
on  her  port  side  and  the  said  vessel  at  anchor  on  her 
outer  or  starboard  side,  and  was  then  started  slowly 
ahead ;  that,  when  she  was  nearly  abreast  of  the  most 
southward  of  the  three  vessels  at  anchor  on  her  port  side, 
and  while  she  was  pursuing  her  usual  course  around  into 
the  East  river,  the  Oceanus  was  observed  running  up  at 
a  high  rate  of  speed  on  the  port  quarter  of  the  Newport, 


MARCH,  1872.  647 


The  Steam  Propeller  OceaDus. 


nearly  in  a  line  with  the  most  southward  of  the  three 
Tessels  so  lying  at  anchor,  and  endeavoring  to  pass  the 
Newport,  in  the  narrow  space  between  her  and  the  said 
last  mentioned  vessels ;  that  the  Oceanus,  when  near 
the  most  southward  of  said  vessels,  made  a  sheer  to 
starboard,  and  ran  into  the  Newport,  striking  the  New- 
port an  angular  blow,  with  her  stem,  in  the  after  part 
of  the  port  wheel  of  the  Newport,  and  breaking  through 
her  guard  and  her  braces,  and  otherwise  materially 
damaging  her;  that,  from  the  time  the  Oceanus  was 
first  seen  at  her  dock  blowing  off  steam,  to  the  time 
when  she  was  so  observed  running  up  on  the  port  quarter 
of  the  Newport,  immediately  prior  to  the  collision,  the 
Oceanus  had  never  been  seen  by  the  pilots  in  charge  of 
the  Newport,  nor  had  she  at  any  time  shown  ahead  of 
the  Newport ;  that  the  collision  was  caused  by  no  fault 
or  negligence  on  the  part  of  those  in  charge  of  the 
Newport,  but  was  occasioned  wholly  by  the  bad  naviga- 
tion, carelessness  and  misconduct  of  those  in  charge  of 
the  Oceanus  :  (1.)  In  attempting  to  pass  the  Newport,  as 
she  was  turning  into  the  East  river,  at  a  place  in  said 
river  where  such  passage  could  not  effected  without 
imminent  danger  of  collision,  by  reason  of  the  narrow 
space  intervening  between  the  Newport  and  the  vessels 
lying  at  anchor  on  her  port  side ;  (2,)  In  not  having 
given  way,  as  she  ought  to  have  done,  to  the  Newport, 
as  the  foremost  boat,  and  in  not  having  slowed  or  stopped 
her  engines  until  the  Newport  had  got  clear  of  the  ves- 
sels anchored  on  either  side  of  her,  and  a  clear  pas- 
sage been  thus  made  for  the  Oceanus  to  pass,  had  she 
been  so  minded ;  (3.)  In  making  a  sheer  to  starboard, 
when  lapping  the  Newport's  port  quarter,  so  near  to  the 
Newport  as  to  render  collision  inevitable. 

The  answer  avers,  that  the  Newport  started  from  her 
pier  a  little  ahead  of  the  Oceanus,  but  went  out  much 
further  into  the  river,  so  that,  as  the  vessels  went  down 
the  river,  towards  the  Battery,  the  Oceanus  was  slightly 
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lielm,   so  as  to  carry  her  free  of  the  course  of  the 
Oceanus. 

It  is  established,  by  the  proofs,  that,  when  the  New- 
port left  her  pier,  at  the  upper  side  of  which  she  lay, 
parallel  lengthwise  with  the  length  of  the  pier,  with  her 
bead  pointing  outwards  across  the  width  of  the  river, 
the  tide  being  ebb  and  running  towards  the  Battery, 
around  which  she  was  to  go,  and  which  was  on  her  port 
hand,  and  there  being  some  vessels  lying  at  anchor  out 
in  the  river  off  some  of  the  piers  below  pier  28,  she  went 
out  into  the  river  a  considerable  distance,  and  beyond 
and  to  the  westward  of  those  vessels,  before  beading 
down  the  river,  instead  of  turning  down  nearer  to  the 
line  of  the  piers.    As  she  went  out  from  her  pier,  the 
ebb  tide  against  her  upper  side  carried  her  down  before 
taming,  so  that  those  in  her  pilot  house  naturally  lost 
sight  of  the  Oceanus,  which  was  lying  at  her  pier  when 
the  Newport  left.    The  Oceanus,  being  at  the  lower  side 
of  a  pier,  and  lower  down  the  river,  turned  down  the 
river  inside  of  the  said  vessels  at  anchor,'  and,  although 
she  left  her  pier  after  the  Newport  left  her  pier,  she  got 
headed  down  the  river  before  or  as  soon  as  the  Newport 
did,  and  went  down  at  a  much  less  distance  from  the 
line  of  the  piers  than  the  Newport  did.    The  ultimate 
destinations  and  courses  of  both  vessels  required  that 
they  should  each  of  them  describe  a  curve  from  the 
North  river,  around  the  Battery,  into  the  East  river. 
Their  courses  were,  in  no  proper  sense,  crossing  courses. 
Each  was  making  her  way  to  enter  the  path  off  the  Bat- 
tery and  between  that  and  Governor's  Island,  which  led 
into  and  up  the  East  river.     The  Oceanus  was  much 
nearer  to  such  path  than  the  Newport  was,  being  much 
nearer  to  the  line  of  the  piers,  and,  even  though  the 
Newport's  stem  may  have  been,  on  lines  drawn  across 
the  width  of  the  North  river,  as  the  two  boats  went 
down,  further  down  than  the  stem  of  the  Oceanus,  yet, 
in  view  of  the  objective  point  and  path  both  were  bound 


:  M  s>-  rjAiJ3  i-i«TacT  -jt  3nE:m'  toul 


fof*  the  Xerport  fliaa  be  fwiikWwd  as  Ae  bindmost 
boat.    TLU  i»  also  iiiovii  br  the  tatt  that  sbe  was  the 
faster  boat  of  the  rvo.    Sbe  bad  a  audi  loiter  distaiMe 
to  tn^erse  to  reaeb  Mich  objective  point  and  path,  fr  c  m 
vhere  hbe  vas  vbeo  the  Oeeums  left  her  pier,  than  the 
di^tanee  vhieh  the  Oeeanos  had  to  traverse,  to  readh 
hmrh  objective  point  and   path,   from  where  she,   the 
Oeeamiis  wa>.  vben  ishe  left  her  pier.    The  Newport  did 
not  make  np  tLat  differenee  of  distaiice  until  the  vessels 
came  together,  notwithstanding:  she  was  the  laster  boat 
of  the  two,  which  shows  that  she  was  all  the  time  reaUy 
behind  the  Ck^raniis  and  overhauling  her.     Soch  over- 
hauling, too,  was  interrupted  by  the  slowing  of  the  Xew> 
port  at  one  time.    Yet  she  persisted  in  tiring  to  reach 
sncb  qljjective  point  and  path  without  paying  the  least 
heed  to  the  Oceanus,  which  was  pursuing  her  way  be- 
tween the  Xewport  and  the  shore.    The  Oceanas  kept 
her  proi>er  course,  observing  the  Newport,  and  had  no 
occasion  to  suppose  that  she  would  be  crowded  by  the 
Newport.    The  Newport  closed  in  upon  the  Oceanns, 
and,  by  doing  so,  caused  the  collision.    The  Newport 
was,  on  the  evidence,  and  in  the  sense  of  the  law,  the 
following  boat.    The  fact  that  she  left  her  pier  first,  does 
not,  in  \iew  of  the  course  she  took  relatively  to  the 
course  of  the  Oceanus,  furnish  the  proper  test  of  the 
question  as  to  which  boat  was  the  foremost  one,  in  the 
courses  of  the  two  towards  the  objective  point  and  path 
before  mentioned*    The  Newport,  having  abundance  of 
room  on  her  starboard  band,  towards  Governor's  Island, 
improperly  crowded  the  Oceanus,  by  closing  in  on  the 
proper  course  of  the  Oceanns,  so  as  to  cut  her  off.    It 
was  her  duty  to  have  observed  the  Oceanus,  and  to  have 
kept  out  of  the  way  of  the  Oceanus.    The  latter  kept  her 
course.    No  one  in  the  pilot  house  of  the  Newport  paid 
any  attention  to  the  Oceanus.    This  was  gross  negli- 
gence, and  was  the  cause  of  the  collision.    The  moment 
the  Oceanus  saw  that  the  Newport's  movement  would 
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cause  a  collision,  the  Oceanas  stopped  and  backed.  The 
Newport  did  not  stop  or  back.  The  Newport  thrust  her- 
self against  the  Oceanus,  and  brought  upon  herself  all 
the  damage  that  ensued. 

The  courses  of  the  vessels,  as  they  went  down  the 
river,  to  reach  such  objective  point  and  path,  were  not 
crossing,  so  as  to  involve  risk  of  collision,  within  the 
meaning  of  the  14th  article  of  the  steering  and  sailing 
rules  {Act  of  April  29tt,  1864,  13  U.  S.  iStat.  at  Large,  60), 
so  as  to  require  the  Oceanus,  as  having  the  Newport  on 
her  own  starboard  side,  to  keep  out  of  the  way  of  the 
Newport.  And,  even  if  they  could  be  so  considered, 
the  Newport  did  not  obey  Article  18,  by  keeping  her 
course,  so  as  to  enable  the  Oceanus  to  keep  out  of  the 
-way,  but  crowded  in  on  the  course  of  the  Oceanus,  so 
that,  on  the  evidence,  the  Oceanus,  while  carefully 
avoiding  the  vessels  at  anchor,  by  pursuing  the  only 
path  open  to  her,  was  run  into  by  the  Newport.  Nor 
were  there  any  dangers  of  navigation  or  other  .special 
circumstances  existing  to  justify  what  the  Newport  did. 

The  case  is  one  entirely  free  from  doubt,  and  the 
libel  must  be  dismissed,  with  costs. 

W.  G.  Choate,  for  the  libellants. 

B.  D.  Benedict,  for  the  claimants. 
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A  BANKEUPT. 

Jurisdiction. — ^Petitions  by  Several  Parts^ers. 

The  firm  of  F.  A  Co.,  composed  of  F.  L.  and  G.,  did  boffineasin  Xew  Orleans,  1a,, 
and  expired  by  limitation  in  September,  1862.  In  Augnst,  1867,  G.,  then  re- 
aiding  in  the  cit  j  of  New  York,  filed  hie  petition  to  be  declared  a  bankrupt 
He  was  declared  a  bankrupt,  and  an  assignee  was  appointed.  O.  afterwards 
obtained  bis  discharge.  In  February,  1868,  F.  and  L.,  then  reaidui^  in  New  Or- 
leans, filed  their  petition  there,  praying  that  all  the  members  of  the  firm  ot  F. 
A  Co.  might  be  declared  bankrupts.  An  assignee  was  elected  in  those  proceed- 
ings, and  he  afterwards  sold  a  piece  of  land  in  Texas  to  one  B.  B.  sot  being 
satisfied  with  his  title,  applied  to  this  Conrt  in  order  to  have  the  assignee  ap- 
pointed in  these  proceedings  join  in  the  conyeyance : 

Held,  That  the  proceedings  in  Louinana  were  Toid  for  want  of  jurisdiction ;  thai 
it  was  the  duty  of  the  assignee  in  these  proceedings  to  have  F.  and  L.  adjudged 
banlarupt  by  supplemental  proceedings  in  this  Court;  and  that  in  neither  of  the 
proceedings,  as  they  now  stood,  could  the  title  of  the  members  of  F.  dc  Co.  to  the 
real  estate  in  question  be  conyeyed. 

This  was  a  petition  of  the  assignee,  setting-  forth 
that  one  William  Bumm  had  applied  to  him  to  join  in  a 
conveyance  to  Bnmm  of  real  estate  situated  in  Texas, 
and  asking  for  instructions.    The  matter  was  referred  to 
the  register,  who  reported  that  the  bankrupt,  together 
with  Cornelius  Fellows  and  Daniel  P.  Logan,  had  been 
the  members  of  a  firm  of  Fellows  &  Co.,  in  New  Orleans, 
La.,  which  firm  expired,  of  its  own  limitation,  in  Sep- 
tember, 1862 ;  that,  in  August,  1867,  the  bankrupt,  then 
residing  in  New  York  city,  filed  his  petition  herein  to 
be  declared  a  bankrupt ;    that  an  assignee  was  duly 
appointed,    and    the   bankrupt   had  obtained  his  dis- 
charge ;  that,  in  February,  1868,  Fellows  &  Logan,  re- 
siding in  New  Orleans,  filed  a  petition  in  the  bankruptcy 
Court  of  that  District,  praying  that  all  the  members  of 
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Fellows  &  Go.  might  be  declared  bankrupts  ;  and  that  an 
assignee  of  the  partnership  property  had  been  duly 
elected  in  those  proceedings,  who,  under  an  order  of 
that  Oourt,  had  sold  the  real  estate  in  question  to  Bumm, 
who,  not  being  satisfied  with  his  title,  asked  to  have  the 
assignee  in  these  proceedings  join  in  the  said  convey- 
ance. The  register  reported  that,  in  his  opinion,  the 
proceedings  in  the  Ijouisiana  Ckiurt  were  void  for  want 
of  jurisdiction,  under  the  36th  section  of  the  bankruptcy 
Act ;  and  that  it  was  the  duty  of  the  assignee  in  these 
proceedings  to  proceed  to  have  Fellows  and  Logan  ad- 
Judged  bankrupts,  and  to  take  possession  of  the  part- 
nership property. 

BLA.TCHFOED,  J.  I  coDCUT  in  the  conclusions  of  the 
register,  that  the  proceedings  in  the  bankruptcy  Court 
in  Louisiana  are  void  for  want  of  jurisdiction  ;  that  it 
is  the  duty  of  the  assignee  appointed  by  this  Court  to 
proceed  to  have  Fellows  and  Logan  ac^udged  bankrupts 
by  this  Court ;  and  that  neither  the  proceedings  in  this 
Court,  nor  those  in  the  District  Court  of  Louisiana,  as 
they  now  stand,  are  of  avail  to  convey  the  interest  of 
the  members  of  the  firm  of  Fellows  &  Co.  in  the  land  in 
question  to  any  assignee  in  bankruptcy  in  either  Court. 
The  proceedings  above  referred  to,  to  be  taken  by  the 
assignee  in  this  Court,  must  be  proceedings  by  way  of 
supplement,  Lu  the  proceedings  pending  in  this  Court. 
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THE  STEAMSHIP  ALEPPO. 

Collision    at    Sea. — Stiaukr   and  Bark. — Foo. — Spied, — Wroxo 

Ma!ICZVVRE. 

The  bark  M.  ww  nn^  bj  ■  colliuoD  with  the  atetmer  A.,  on  th«  iOth  of  April, 
1871.  off  Bt'-rtoD  harbor,  in  ■  thick  fo^.  The  Bteanier  iras  boand  from  Bostoo  to 
IJrcrjKHjl,  hfttdlng  AlioDt  »gt  bj  BOath,  and  going  it  >  speed  of  at  least  scTeii 
or  tight  miles  an  boor.  The  fug  waa  ao  deose  that  objects  coald  not  be  8e«> 
more  than  fifty  yards,  and  the  steamer  waa  blowing  her  fog  whUtle  at  abort 
interrals.  and  had  a  kwkont  stationed  on  each  bow.  They  reported  the  bark 
rif  ht  ahead,  wherenpon  the  steamtr'a  engine  wu  at  once  rerereed  and  ber  helm 
ported,  till  she  headed  sontfaeast  half  east,  when  ahe«traek  the  bark  on  the  port 
liile,  ratling  In  to  her  main  hatch.  'So  sound  from  the  bark  was  heard  on  the 
St  amer  till  after  the  bark  was  reported,  when  the  sound  of  a  bom  wM  b««rd 
The  bark  wu  beading  Dortheaat  half  east.  There  was  ver;  little,  if  any,  wind. 
The  whistle  of  the  steamer  approaching  was  beard  on  the  bark  aome  fifteen 
minales  before  the  collision,  and  from  that  time  two  or  three  blasts  of  a  fog 
bom  were  blown  by  the  bark  in  response  to  each  blast  of  the  steamer's  wMstle. 
Her  master,  when  he  s»w  the  steamer,  called  to  ber  to  starboard  her  helm,  and 
Ihe  steamer's  looboat  also  called  ont  "  starboard : " 

EelJ,  That  the  bark  waa  blowing  ■  proper  fog  signal,  and  that  the  speed  of  the 
Bt«amer  was  the  caiue  of  its  not  being  heard  till  the  collision  coold  not  be 

That  the  steamer's  speed  was  too  great,  and  was  ■  bnlt  caasing  tbe  collision  ; 

That,  if  the  Cteamer  had  starbaarded  her  helm  iastead  of  porting,  and  swnng  in 
the  opposite  direction  as  much  as  she  did  under  her  port  helm,  her  direction 
would  have  been  east  northeast,  nearly  parallel  with  that  of  the  bark ;  and 
that,  therefore,  the  order  to  port  a-as  a  wrong  one,  and  contributed  to  tbe 
coUisioo, 

Blatcbford,  J.  This  tibel  is  filed  by  the  owners  of 
the  bark  Merrimac,  and  of  her  peadiog  freight,  and  by 
the  owners  of  property  and  cargo  on  board  of  her,  and 
by  ber  o£Bcers  and  crew,  to  recover  the  value  of  the  said 
bark,  and  of  such  freight  and  property  and  cai^,  and  of 
the  effects  and  clothing  of  the  said  officers  and  crew,  and 
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the  amoont  of  the  wages  lost  by  the  said  officers  and 
crew,  in  cODsequeace  of  the  sinking  of  such  bark  with 
said  cargo  and  other  property,  through  a  collision  which 
took  place  between  her  and  the  steamship  Aleppo,  on  the 
20th  of  April,  1871,  oCf  the  harbor  of  BostoD,  Massachu- 
setts, in  the  day  time,  in  a  thick  fog.  The  amount 
claimed  by  the  libel  is  1134,720  39.  About  four  o'clock 
on  that  morning,  the  bark,  which  was  on  a  voyage  from 
Montevideo  to  Boston,  made  Nansett  lights.  About 
half  past  eleven  o'clock,  A.  m.,  she  was  becalmed,  so  as  to 
lose  her  steerage  way,  and  a  thick  fog  arose,  which  con- 
tinued antil  the  collision.  She  kept  all  her  sails  up 
except  her  mainsail  and  her  main-royal.  Her  yards  were 
braced  to  the  starboard,  but  there  was  no  wind.  When 
the  wind  died  away  it  was  from  about  west  southwest. 
At  one  o'clock,  p.  m.,  by  sounding,  she  found  twenty- 
three  fathoms  of  water,  with  a  muddy  bottom.  Between 
that  time  and  the  time  of  the  collision  she  did  not 
change  her  course,  and,  at  the  time  of  the  collision, 
which  occurred  at  twenty -seven  minutes  past  one 
o'clock,  p.  M.,  she  was  heading  northeast  half  east. 
The  steamer  was  on  a  voyage  from  Boston  to  Liverpool. 
The  stem  of  the  steamer  struck  the  port  side  of  the  bark 
between  the  main  and  mizzen  rigging,  abreast  of  the 
after  hatch,  the  direction  of  the  blow  being  one  point 
forward  of  square  across,  that  is,  in  a  direction  south- 
"east  half  east.  The  side  of  the  bark  was  crashed  in  the 
width  of  the  steamer's  how,  and  the  cutwater  of  the 
steamer  penetrated  to  the  starboard  curbing  of  the  after 
hatch.    The  bark  sank  in  from  ten  to  fifteen  minutes. 

The  libel  alleges,  that  the  place  of  collision  was  about 
four  miles  east  of  Minot's  Ledge  lighthouse ;  that  the 
bark  was  lying  dead  in  the  water,  wholly  becalmed, 
heading  about  northeast  half  east ;  that  the  steamer  was 
heading  about  east  by  south  ;  that  the  steamer's  whistle 
was  beard  for  fully  fifteen  minutes  before  the  collision, 
and  the  fog  bom  of  the  bark  was  sounded  as  required  by 
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law,  and  everything  was  done  on  board  of  the  bark,  to 
SToid  the  collision,  that  coald  be  done  under  the  circum- 
stances ;  that  the  steamship,  being  under  steam,  was 
required  by  law  to  keep  out  of  the  way  of  the  bark,  a 
sailing  vessel,  and  might  easily  have  done  so  by  observ- 
ing the  rules  and  precautions  which  the  law  and  good 
seamanship  required  of  her ;  and  that  the  collision  and 
loss  were  wholly  caused  by  the  negligence  of  the  persons 
in  charge  of  the  steamship. 

The  answer  avers,  that  the  steamer  left  her  dock  at 
East  Boston  soon  after  eleven  o'clock,  a.  m.  ;  that,  when 
she  left  her  dock,  the  weather  was  somewhat  hazy,  but 
not  so  as  to  interfere  in  any  way  with  her  navigation 
until  after  passing  the  limits  of  pilotage  waters ;  that,  at 
about  twenty  minutes  before  one  o'clock,  p,  m.,  she  was 
obliged  to  stop  to  replace  some  packing  in  one  of  her 
engines ;  that,  at  one  o'clock,  p.  m.,  she  again  proceeded 
on  her  voyage,  steering  about  east  three-quarters  south ; 
that,  at  that  time,  the  wind  was  light,  and  the  fog,  which 
had  begun  to  thicken  very  perceptibly  soon  after  she 
passed  Boston  lighthouse,  became  so  dense  that  it  was 
impossible  to  see  objects  more  than  fifty  yards  distant ; 
that  every  precaution  was  taken  to  avoid  accidents,  two 
men  were  stationed  on  the  lookout,  one  on  each  bow,  a 
man  was  stationed  at  the  steam  whistle,  which  was 
blown  at  short  intervals,  two  men  were  sent  to  the 
wheel,  to  assist  the  quartermaster  who  had  it  in  charge, 
and  another  quartermaster  was  stationed  at  the  con,  to 
transmit  orders  from  the  bridge,  where  the  captain  re- 
mained, with  the  second  officer,  to  see  that  all  hands 
were  attending  to  their  duty ;  that,  by  an  Act  of  the 
Congress  of  the  United  States,  sailing  vessels  are  re- 
quired, whenever  there  is  a  fog,  whether  by  day  or  night<, 
to  give  warning  of  their  positions  by  the  use  of  fog 
horns ;  that  it  then  was,  and,  for  a  long  time  before  the 
passage  of  said  Act,  had  been,  customary  for  all  sailing 
vessels  to  blow  horns  during  fogs,  as  signals  of  their 
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positions;  that  the  steamer  proceeded  at  half  speed, 
Tcrhich  would  have  enabled  her,  without  diflSculty,  to 
aToid  all  vessels  giving  the  statutory  and  customary  sig- 
nals before  mentioned,  but,  although  a  careful  watch 
was  kept,  no  such  signal  was  heard  until  a  very  short 
time,  not  three  minutes,  before  the  collision,  when  the 
lookouts  on  the  forecastle  reported  a  ship  right  ahead, 
and  close  at  hand,  whereupon  the  captain  instantly 
ordered  the  engines  reversed  and  the  helm  ported,  but, 
before  her  headway  could  be  stopped,  she  ran  into  the 
bark ;  that,  immediately  upon  the  collision,  the  officers 
and  crew  of  the  bark  got  on  board  of  the  steamer,  and 
the  steamer  sent  a  boat  to  save  what  was  possible,  but 
the  wreck  sank  before  the  boat  could  reach  her  ;  that,  as 
the  respondents  are  informed  and  believe,  the  steamer's 
whistle  was  distinctly  heard  on  board  of  the  bark  several 
minutes  before  the  collision,  but  no  sound  was  heard 
from  the  bark  until  after  she  was  reported  by  the  steam- 
er's lookouts,  when  a  very  faint  sound  of  a  horn  was 
heard,  mingled  with  the  shouts  of  the  bark's  crew ;  and 
that  the  collision  was  caused  by  the  neglect  of  those  in 
charge  of  the  bark,  either  in  not  having  a  proper  fog  horn, 
or  in  not  blowing  it  at  all,  or  in  not  blowing  it  with 
strength  enough  to  make  it  available  at  the  distance  at 
which  these  horns  can  usually  be  heard.  The  answer 
denies  that  the  collision  occurred  except  as  above  stated, 
or  that  it  was  in  any  measure  caused  by,  or  attributable 
to,  any  want  of  good  management  or  proper  care  on  the 
part  of  those  in  charge  of  the"  steamer. 

It  is  to  be  noted,  that  the  answer  gives  the  condition 
of  the  weather  as  a  fog  so  dense  that  it  was  impossible 
to  see  objects  more  than  fifty  yards  distant.  It  does  not 
state  the  rate  of  speed  of  the  steamer,  but  gives  it  as 
"half  speed,"  which  is  shown  by  the  evidence  to  be  a 
term  of  art,  not  meaning  half  of  the  ordinary  full  speed 
of  the  vessel,  as  would  naturally  be  supposed,  but  only 
indicating  the  point  at  which  the  throttle-valve  of  the 


558  SOUTHERN  DISTRICT  OF  NEW  YORK. 


The  SteAmship  Aleppo. 


engine  was  set,  to  give  steam  to  the  engine.    It  assigns, 
as  &  reason  for  maintaining  whatever  rate  of  speed  the 
steamer  did  maintain,  the  fact  that  no  signal  of  a  fog 
horn  from  the  bark  was  heard  by  the  steamer.    It  states 
that  no  such  signal  was  heard  until  a  very  short  time, 
not  three  minutes,  before  the  collision ;  that,  when  it 
was  heard,  the  bark  was  reported  as  right  ahead,  and 
close  at  hand ;  and  that,  before   the  headway  of  the 
steamer  could  be  stopped,  by  reversing  her  engines,  the 
collision  occurred.    Farther  on  it  states  that  no  soond 
was  heard  from  the  bark  until  after  she  was  reported, 
when  a  very  faint  sound  of  a  horn  was  heard.    The  only 
excuse  which  the  answer  sets  up,  for  the  failure  of  the 
steamer  to  discharge  the  duty  imposed  upon  her  by  law, 
of  keeping  out  of  the  way  of  the  bark,  is  an  alleged 
neglect  on  the  part  of  those  in  charge  of  the  bark,  in 
reference  to  a  fog  horn.    But  that  excuse  is  set  up  in  a 
very  loose,  indefinite  and  tentative  form  of  expression. 
It  alleges  neglect,  either,  first,  in  not  having  a  proper  fog 
horn  ;  or,  second,  in  not  blowing  it  at  all ;   or,  third,  in 
not  blowing  it  with  strength  enough  to  make  it  available 
at  the  distance  at  which  these  horns  can  usually  be 
heard.     What  such  distance  is,  is  not  averred.      The 
entire  purport  of  the  answer  is,  that,  as  the  sound  of  a 
fog  horn  from  the  bark  was  not  heard  on  board  of  the 
steamer  sooner  than  it  was  heard,  it  follows  that  the  fog 
horn  was  not  a  proper  fog  horn,  or  was  not  blown,  or  was 
not  blown  with  suflacient  strength  to  make  it  heard  at  the 
distence  at  which  these  horns  can  usually  be  heard, 
fi^.         proofs  in  the  case  show,  satisfactorily,  that,  about 
ntteen  minutes  before  the  collision,  the  steamer's  whistle 
was  first  heard  on  board  of  the  bark ;    that,  up  to  that 
lime,  no  fog  horn  had  been  blown  on  board  of  the  bark; 
th!  Vl®'''?  ^  ^^^  "^^'^^^^  of  the  steamer  was  heard. 
hlL^^r  "".   *^^  ^^""^  procured  the  bark's  fog  horn,  and 
souL  A/^'°^  y'*''  '*  towards  the  direction  whence  the 
una  of  the  whistle  came,  and  which  turned  out  to  be 
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the  direction  from  which  the  steamer  afterwards  came 
in  sight ;  and  that  the  mate  stood,  while  so  blowing,  on 
the  port  side  of  the  bark,  at  first  on  the  poop  deck,  and 
afterwards  on  the  top  of  the  after  house,  and  blew  two 
or  three  blasts  of  the  horn  in  response  to  every  blast  of 
the  steamer's  whistle,  continuing  to  so  blow  until  after 
the  steamer  came  in  sight,  and  until  almost  the  instant 
of  collision.  The  sound  of  the  fog  horn  was  not  heard 
on  board  of  the  steamer  until  the  bark  was  seen.  But, 
on  the  evidence,  it  was  the  usual  fog  horn,  and  was 
blown  in  the  usual  manner,  and  with  customary  and 
proper  force.  There  is  nothing  to  show  that  its  sound 
was  not  heard  on  board  of  the  steamer  at  as  great  a  dis- 
tance oflf  as  it  could  be,  in  view  of  the  speed  at  which  the 
steamer  was  going,  and  the  state  of  the  atmosphere  and 
the  wind  and  the  fog.  A  southeast  swell  was  rolling,  into 
which,  some  three  points  on  her  starboard  bow,  the 
steamer  was  plunging  at  the  rate  of  at  least  from  seven  to 
eight  knots  an  hour,  and  it  is  not  at  all  strange  that  the 
sound  of  the  fog  horn  was  drowned  by  the  sound  of  the 
waves,  and  of  the  steamer's  motion  through  the  air  and 
through  the  water,  and  by  the  other  noises  inseparable 
fi;om  the  movement,  by  steam  machinery,  of  a  large 
vessel.  The  fact  that  the  fog  horn  was,  under  all  these 
circumstances,  heard  when  it  was  heard,  and  was  then 
heard  by  a  man  on  the  bridge  of  the  steamer,  as  well  as 
by  men  on  the  bow  of  the  steamer,  shows  that  it  was  a 
proper  horn  and  was  properly  blown. 

On  the  evidence,  the  collision  was  due  to  the  immoder- 
ate speed  of  the  steamer.  If  her  speed  had  been  less, 
she  would  have  had  more  opportunity  and  time,  after 
hearing  the  fog  horn,  to  take  measures  to  avoid  hitting 
the  bark.  Her  speed  was,  at  least,  from  seven  to  eight 
knots  an  hour,  at  the  time  of  the  collision,  and,  I  think, 
was  more.  She  was  navigating  at  that  speed,  in  a  dense 
fog,  of  the  character  described  in  the  answer,  in  a  thor- 
oughfare for  vessels,  some  twenty  miles  only  from  Boston 
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harbor,  and  about  balf  that  distance  from  Boston  Hght- 
honse.  I  have  considered  this  qaestioa  of  speed  recently 
so  fully  in  the  case  of  The  Hansa,  {ante,  p.  501.)  in  which 
the  same  views  were  urged  and  considered  which  have 
been  advanced  by  tbe  counsel  for  the  claimants  in  this 
case,  that  I  deem  it  unnecessary  to  add  anything  to  tbe 
views  contained  in  the  opinion  in  that  case.  Here  was 
a  bark,  becalmed,  in  a  dense  fog,  within  twenty  miles  of 
her  destination,  properly  blowing  a  proper  fog  horn,  and 
blowing  it  precisely  in  response  to  blasts  of  a  steamer's 
steam  whistle,  and  yet  the  steamer,  with  all  the  precau- 
tionary measures  set  up  in  her  answer,  was  going  throngh 
'  the  fog  at  such  a  rate  of  speed,  that  she  beard  nothing 
from  the  bark  till  the  bark  was  seen,  and  then  it  was  too 
late,  even  with  the  utmost  expedition  nsed  in  stopping 
and  reverfiing  her  engines  and  porting  her  helm,  to  avoid 
the  bark,  and  the  speed  was  so  great,  that  the  bark  was 
severed  more  than  half  in  two.  It  would  seem  to  be  only 
necessary  to  state  these  premises  to  reach  tbe  conclusion 
that  the  steamer  was  in  fault,  and  solely  in  fault.  Yet, 
tbe  argument  on  the  part  of  the  claimants  advances  tbe 
proposition,  that,  even  if  no  fault  is  imputable  to  the 
bark,  the  collision  was  the  result  of  an  inevitable  accident. 
It  was  inevitable,  probably,  at  the  rate  of  speed  main- 
tained by  the  steamer.  She  did  not  avoid  the  accident. 
She  probably  would  have  avoided  it  if  she  could  have 
done  so.  In  that  sense  it  may  have  been  inevitable.  But, 
in  the  sense  of  the  rule  of  law  on  the  subject,  this  collis- 
ion was  not  an  inevitable  accident.  The  claimants  insist, 
that  the  collision  was  the  result  of  such  an  accident  as 
could  not  be  avoided  by  such  vigilance  and  good  manage- 
ment as  were  required  by  the  circumstances  of  the  cuise. 
But  this  proposition  is  not  established  by  the  evidence. 
On  the  contrary,  it  satisfactorily  appears,  that  the  collis- 
ion would  have  been  avoided  if  the  steamer  had  been  go- 
ing only  at  such  a  rate  of  speed  as  would  have  enabled  her 
to  stop  and  reverse,  after  hearing  the  fog  horn  of  the  back 
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or  seeing  the  bark,  in  season  to  so  check  her  headway  as 
to  put  it  within  her  power  to  stop  short  of  the  bark  or  to 
turn  aside  from  her. 

It  is  contended,  on  the  part  of  the  libellants,  that 
there  was  fault  on  the  part  of  the  steamer,  contributing 
to  the  collision,  in  porting  her  helm,  when  she  discovered 
the  bark,  instead  of  starboarding  it.    The  steamer  was 
on  a  course  east  three-quarters  south.  The  bark  was  head- 
ing northeast  half  east.     The  direction  of  the  blow  of 
the  steamer  was 'towards  southeast  half  east,  while  she 
was  swinging  under  a  port  helm.    This  would  show  that 
she  had,  by  her  porting,  swung  two  points  and  three- 
quarters  to  starboard.    If,  by  starboarding,  at  the  time 
she  ported,  she  had  swung  to  port  two  points  and  three- 
quarters  from  east  three-quarters  south,  it  would  have 
brought  her  to  east  northeast,  at  the  time  of  the  blow, 
and  she  would  haye  been  within  a  point  and  a  half  only 
of  being  parallel  with  the  bark.    I  think  it  is  demonstra- 
ted by  the  evidence,  in  connection  with  the  foregoing 
facts,  that  the  order  to  port  on  the  steamer  was  a  wrong 
one,  that  the  better  order  would  have  been  to  starboard, 
and  that,  by  starboarding,  the  collision  would  probably 
have  been  less  disastrous.    The  master  of  the  bark,  and 
the  lookout  on  the  steamer,  concurred  in  the  conclusion, 
from  their  several  points  of  observation,  that  starboard- 
ing was  the  proper  manoeuvre  for  the  steamer,  and  both 
of  them  expressed  such  conclusion,  by  shouts  to  that 
effect.    Yet  the  steamer  ported. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner,  to  ascertain  the 
damages. 

J.  O.  Dodge  and  T.  Scudder^  for  the  libellants. 

D.  P.  Lord^  for  the  claimants. 

Bt.  Vol.  V.— 86 
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OTHEES,   BANKEUPTS. 

ASSIONMEKT    WITHOUT    PREFERENCES. — FrACD. 

The  assignee  named  in  a  general  assignment  executed  by  a  bankrupt  withoat 
preferences,  but  in  fraud  of  the  bankruptcy  Act,  is  not,  although  he  accepts  soch 
assignment,  prohibited  from  proviDg  a  debt  which  he  has  against  the  estate, 
when  bankruptcy  proceedings  have  been  taken. 

The  register  in  this  case  certified  to  the  Oourt  that  an 
objection  had  been  made  before  him,  by  the  assignee  in 
bankruptcy,  to  the  proof  of  debt  of  Aaron  D.  Hopping> 
but  that  he  considered  the  proof  satisfactory,  and  he 
certified  the  question  to  the  Oourt,  with  his  opinion,  as 
follows  2    The  assignee  objects  to  the  proof  of  the  debt 
of  the  claimant,  Aaron  D.  Hopping,  on  the  ground  of  a 
iu»eference,  fraudulent  under  the  bankruptcy  Act.    On 
the  20th  day  of  December,   1869,  the  bankrupts,  co- 
partners in  trade  under  the  name  and  firm  of  Horton, 
Hopping  &  Company,  being  unable  to  pay  their  debts  in 
full,  made  a  general  assignment  for  the  benefit  of  credit- 
ors, appointing  and  making  the  claimant  their  assignee. 
The  claimant  accepted  the  trust,  and  entered  upon  the 
duties  of  assignee  imder  the  assignment.    The  assign- 
ment did  not  make  any  preferences,  but  proposed  the 
equal  distribution  of  the  property  of  the  debtors  pro  rata 
among  their  creditors.    The  petition  to  have  the  debtors 
adjudicated  bankrupts  was  filed  within  six  months  after 
the  assignment.    The  assignment  was  made  by  the  debt- 
ors with  the  intent,  by  that  disposition  of  their  property, 
to  defeat  or  delay  the  operation  of  the  bankruptcy  Act. 
Aaron  D.  Hopping,  the  person  receiving  the  assignment 
and  conveyance,  had  reasonable  cause  to  believe  that  a 
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fraud  on  the  bankruptcy  Act  was  intended,  and  that  tt& 
debtors  were  insolvent.  The  39th  section  of  the  bank- 
ruptcy Act  declares  that  any  person,  &c.,  who,  being^ 
bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy 
or  insolvency,  shall  make  any  payment,  gift,  grant,  sale, 
conveyance  or  transfer,  of  money,  or  other  property^ 
estate,  rights  or  credits,  with  intent  to  give  a  preference 
to  one  or  more  of  his  creditors,  or  with  the  intent,  by 
such  disposition  pf  his  property,  to  defeat  or  delay  the 
operation  of  the  Act,  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy,  and  shall  be  adjudged  a  bankrupt 
on  the  petition  of  one  or  more  of  his  creditors,  provided 
such  petition  is  brought  within  six  months  after  the  act 
of  bankruptcy  shall  have  been  committed  ;  and,  if  such 
person  shall  be  adjudged  a  bankrupt,  the  assignee  may 
recover  back  the  money  or  other  property  so  paid,  con- 
veyed, sold,  assigned  or  transferred  contrary  to  the  Act^ 
provided  the  person  receiving  such  payment  or  convey- 
ance had  reasonable  cause  to  believe  that  a  fraud  on  the 
act  was  intended,  and  that  the  debtor  was  insolvent,  and 
such  creditor  shall  not  be  allowed  to  prove  his  debt  in 
bankruptcy.  The  creditor  contemplated  by  the  last 
clause  is  a  creditor  who  has  received  a  payment  or  con- 
veyance, giving  him  a  preference.  If  the  assignment  ia 
the  present  case  had  been  made  to  a  stranger,  it  would 
not  have  affected  the  claimant's  right  to  prove  his  debt* 
He  would  have  stood  on  an  equality  with  all  the  other 
creditors  of  the  debtors.  The  assignment  did  not  give 
him  any  preference.  Under  the  assignment  he  stood  on 
an  equality  with  the  other  creditors.  For  the  administra- 
tion of  the  trust,  he  might  be  entitled  to  commissions^ 
but  commissions  are  only  wages  earned  for  services  ren- 
dered. A  preference,  within  the  meaning  of  the  Act,  is 
an  advantage  in  the  payment  of  the  debt  due  to  hiHr„ 
acquired  by  one  creditor  over  the  other  creditors  of  the 
debtor.  The  creditor  appointed  an  assignee  by  a  volun- 
tary assignment  of  the  debtor's  property,  for  equal  disr 
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tribution  pro  rata  amoDg  all  the  creditors  of  the  debtor, 
has  the  admlDistration  of  the  trust  committed  to  him, 
but  he  administers  the  trust  under  the  eye  of  the  credit- 
ors, and  the  law  will  not  acknowledge  that,  in  executing 
such  an  assignment,  the  creditor-assignee  acquires  any 
advantage  over  his  fellow-creditors.  A  provision  which 
would  forfeit  the  debt  in  such  a  case,  where  a  creditor  was 
appointed  assignee,  could  easily  be  evaded  by  making 
a  person  not  a  creditor,  but  in  the  interest  of  a  particular 
creditor,  the  assignee.  It  is  not  to  be  regarded  as  the 
intent  or  policy  of  the  lat^  to  promote  such  a  result. 
There  •  not  being  a  preference  in  the  present  case,  the 
creditor  has  not  forfeited  his  right  to  prove  the  debt  due 
to  him  by  the  bankrupts,  against  their  estate  in  bank- 
ruptcy. 

Blaxohford,  J.    I  concur  in  the  views  of  the  register. 


MARCH,  1872. 

THE  BAEK  ANTOINETTA  0. 

Damage  to  Cargo. — Peril  of  the  Sba. 

Casks  of  bleaching  powders  were  stowed  in  the  hold  of  a  vessel,  against  the  skin, 
without  dunnage.  Water,  wliich  came  in  through  the  deck  and  water-ways, 
reached  the  casks  and  wet  their  contents,  which  rotted  the  wood  of  the  casks. 
The  casks  were  stoye  by  reason  of  ihis,  and  the  bleaching  powders  were  mixed 
with  the  water,  and  this  water  reached  some  bnudles  of  bags  and  injured  them. 
The  bags  were  being  carried  under  a  bill  of  lading  which  excepted  the  dangers 
of  the  seas : 

Eeldf  That  the  injury  to  the  bags  was  not  caused  by  the  dangers  excepted,  and 
that  the  ship  was  liable  for  the  damage. 
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Blatohfobd,  J.  This  libel  is  filed  to  recover  for  the 
damage  caused  to  sundry  bales  of  empty  grain  bags, 
while  being  transported,  under  a  bill  of  lading,  by  the 
bark  Antoinetta  0,,  from  Liverpool  to  New  York,  The 
libel  alleges  that  the  goods  were  damaged  by  contact  with 
sea  water  and  with  certain  bleaching  powders  on  board 
of  the  bark,  and  that  the  damage  was  not  caused  by  the 
perils  of  the  seas,  or  by  any  of  the  perils  excepted  in  the 
bill  of  lading.  The  answer  alleges  that  the  damage  was 
caused  by  the  accidents  and  perils  of  the  seas. 

The  bill  of  lading  acknowledges  the  receipt  of  the 
bales  of  empty  bags  in  good  order,  and  contracts  for 
their  delivery  in  like  good  order,  the  dangers  and  acci- 
dents of  the  seas  and  navigation  excepted.  That  the 
bales  of  bags  came  out  of  the  vessel  in  a  more  or  less 
damaged  condition,  is  shown.  The  injury  arose  from  the 
destruction  of  the  fibre  of  the  bags,  by  their  having  been 
wet  by  water  in  which  bleaching  powder  or  soda  ash  was 
dissolved.  The  burden  of  proof  is  on  the  claimant  to 
show  that  this  was  a  peril  of  the  sea.  There  were  on 
board  both  bleaching  powder  and  soda  ash,  in  casks. 
Some  of  the  casks  of  bleaching  powder  were  stowed 
against  the  skin  of  the  ship,  without  any  dunnage.  The 
bleaching  powder  became  wet,  the  water  penetrating 
through  the  wood  of  the  casks.  The  eflfect  was  to  rot 
the  wood,  and  break  it,  and  discharge  some  of  the  pow- 
der, which  mixed  with  the  water  and  became  dissolved 
in  it,  and  reached  the  bags,  and  saturated  and  burned 
them.  The  water  which  wet  the  bleaching  powder 
leaked  through  the  deck  and  water-ways.  If  the  bleach- 
ing powder  had  remained  dry,  there  would,  according  to 
the  evidence,  have  been  no  such  result  as  there  was.  I 
cannot  regard  it  as  a  peril  of  the  sea,  to  stow  casks  of 
bleaching  powder  in  such  relation  to  bales  of  grain  bags, 
that  the  casks,  being  against  the  skin  of  the  ship,  may 
become  wet,  and  the  bleaching  powder  become  wet,  and 
destroy  the  wood  of  the  casks,  so  that,  by  the  rolling  of 
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the  vessel,  the  casks  will  be  stove  and  discharge  their 
contents  so  as  to  reach  and  injure  the  bales  of  bags. 
The  loss  is  not  shown  to  be  one  which  could  not  be 
gnarded  against  by  the  ordinary  exertion  of  skill  and 
prudence  on  the  part  of  the  ship  owner  (The  Schooner 
Beeside,  2  Sumner^  567,  571 ;  Bearse  v.  Bopes,  1  Sproffue^ 

331). 

There  must  be  a  decree  for  the  llbellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
damages. 

Towiisend  Sciidder,  for  the  liljellants. 
James  D.  Beymert^  for  the  claimant. 
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Trustee  and  Receivbb. — Incompatible  Interests. 

Jk.t  the  first  meeting  of  creditors  in  this  case  no  assignee  was  chosen.  The  cred- 
itors resolved  to  appoint  a  trustee.  The  trustee  named  had  been  appointed 
receiver  of  the  estate  of  the  bankmpt  by  a  State  Conrt,  and,  as  such  receiver, 
had  taken  possession  of  such  estate,  and  still  held  it.  Snob  proceedings  were 
one  of  the  grounds^  on  which  the  adjudication  of  bankruptcy  passed.  One  of 
the  committee  of  creditors  named,  consisting  of  three  persons,  was  president 
of  a  bank,  which  was  a  creditor,  and  claimed  to  be  paid  in  full,  by  preference : 

Meld,  That  the  position  of  the  receiver  was  such  as  t»be  incompatible  with  his 
being  appointed  a  trustee  in  these  proceedings ; 

That  the  president  of  the  bank,  also,  ought  not  to  be  one  of  the  committee  of 
creditors ; 

That  the  resolution  appointing  the  trustee  and  the  committee  of  creditors  would 
not  be'confirmed,  and  as  no  assignee  had  been  chosen,  the  Court  would  appoint 
Bn  assignee. 


MARCH,  1872.  567 


In  the  Matter  of  the  Stayvesant  Bank,  a  Bankrupt. 


Blatohford,  J.  Being  of  opinion,  on  the  papers 
before  me  in  this  case,  that  the  interests  of  the  creditors 
of  the  bankrupt  will  not  be  promoted  by  the  appoint- 
ment of  Mr.  Archer  as  trustee,  I  must  decline  to  con- 
firm the  resolution  to  that  eifect. 

One  of  the  grounds  on  which  the  bank  was  adjudged 
a  bankrupt  by  this  Court  was,  that,  being  insolvent,  it 
procured  and  suffered  its  property  to  be  taken  on  legal 
^process,  with  intent,  by  such  disposition  of  its  property, 
to  defeat  and  delay  the  operation  of  the  bankruptcy 
Act,  and  suffered  and  procured  a  receiver  of  all  its  prop- 
erty and  effects  to  be  appointed  by  a  State  Court,  and 
surrendered  possession  thereof  to  such  receiver.  Mr. 
Archer  was  appointed  such  receiver,  and  is  such  still. 
All  the  property  which  belonged  to  the  bank  passed  into 
his  hands  as  such  receiver,  he  thereafter  claiming  the 
legal  title  to  it,  by  transfer,  and  claiming  to  hold  it  as 
against  all  the  world.  Such  of  it  as  remains  in  his  hands 
he  claims  to  hold  by  the  same  title.  The  proceedings  in 
bankruptcy  were  commenced  on  the  23d  of  December, 
1871.  If  Mr.  Archer  is  ever  to  account  to  this  Court,  or 
to  its  proper  officer,  for  what  was  the  property  of  the 
bank,  he  must  account  for  it  as  it  stood  on  that  day.  It 
must  be  administered  as  of  that  day,  and  from  that  day, 
according  to  such  principles  of  administration  as  may  be 
determined  by  this  Court.  It  appears  that  Mr.  Archer 
has,  since  that  day,  been  dealing  with  the  property 
which  came  into  his  hands  as  receiver,  as  having  the 
legal  title  to  it,  collecting  moneys  and  paying  them  out. 
I^or  these  acts  he  must,  if  he  is  to  account  to  this  Court 
at  all  for  them,  account  to  a  trustee  or  assignee  to  be 
appointed  by  this  Court.  It  is  not  proper  that  he  should, 
as  trustee,  be  plaintiff  and,  as  receiver,  be  defendant,  in 
respect  to  these  matters.  Moreover,  nothing  can  pass 
from  him  as  receiver,  of  which  he  is  now  in  possession, 
to  any  trustee  or  assignee  to  be  appointed  by  this  Court, 
unless  he  voluntarily  surrenders  it,  or  is  compelled  to 
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do  so  by  proper  legal  proceedings.    It  appears  that  he 
does  not  intend  to  so  surrender  it,  nor  does  he  intend,  if 
confirmed,  as  trustee,  by  this  Oourt,  to  cease  acting  as 
receiver.    He  announces  that  he  intends  to  act  both  as 
receiver  and  as  trustee,  and  have  his  acts  authorized  by 
the  State  Oourt  which  appointed  him  receiver  and  by 
this  Court.    This  is  a  position  of  incompatibility  which 
this  Oourt  cannot  permit  one  of  its  officers  to  occupy. 
If  he  is  to  be  trustee  under  the  bankruptcy  Act,  ap- 
pointed by  this  Court,  he  must  look  to  this  Court  alone 
as  the  source  of  his  authority.     If  he  is  to  hold  and 
administer,  as  receiver,  under  the  State  laws,  the  prop- 
erty which  he  received  as  receiver,  he  must  so  admin- 
ister it  without  looking  to  this  Court  for  any  authority 
or  direction.    If  he  is  to  administer  such  property  as  a 
trustee  appointed  by  this  Court,  he  must  so  administer 
it  without  looking  to  the  State  Oourt,  or  to  any  other 
Court  but  this  Court,  for  authority  or  direction.    The 
emphatic  language  of  Judge  Woodruff,  in  the  case  of 
In  re  Bininger  (7  Blatchf.  C.  C.  B.  262,  275,  276),  shows 
how  utterly  impossible  it  is  for  this  Court  to  permit  Mr. 
Archer  to  occupy,  at  one  and  the  same  time,  the  two 
inconsistent  positions  of  a  receiver  under  the  State  law 
and  a  trustee  or  assignee  appointed  by  this  Court.    He 
says :  "The  design  and  purpose  of  the  bankrupt  law  is, 
that  the  property  of  insolvents  shall  be  seeded  to  their 
creditors  in  the  very  mode  pointed  out  thereby,  with  all 
the  facilities  for  its  appropriation,  all  the  security  for  its 
administration,  all  the  safeguards  against  fraud,  all  the 
protection  against  devices  to  establish  false  claims,  ficti- 
tious  debts  and  illegal  or  inequitable  preferences,  which 
that  Act  provides,  and  in  the  summary  manner  in  which 
the  proceedings  may  be  conducted.    It  is  not,  therefore, 
for  the  debtors,  or  for  the  debtors  and  some  of  the  cred- 
itors, to  say— we  can  devise  a  better  or  safer  or  more 
economical  mode  of  reaching  the  same  final  result.    If  it 
ere  true,  it  would  be  only  saying— we  will  resort  to  an 
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expedient  to  defeat  the  bankrupt  law,  and  our  reason 
t^herefor  is,  that  we  think  our  plan  is  wiser  and  better 
than  that  which  Oongress  has  seen  fit  to  prescribe.  But, 
±lie  administration  of  the  property  under  a  receiver  in 
such  a  suit  does  not  necessarily  accomplish  the  same 
result.  It  is  not  necessary  to  enlarge  upon  this,  to  an- 
ticipate all  possible  differences,  but  reference  may  be 
made  to  various  provisions  of  the  bankrupt  law,  such  as, 
requiring  the  surrender  of  securities,  as  a  condition  of 
participation  in  the  bankrupt's  estate  (§  20) ;  excluding 
claims  deemed  fraudulent  under  the  Act  (§§  22,  39) ; 
denying  to  creditors  who  have  received  or  taken  securi- 
ties, with  reason  to  believe  in  the  insolvency  of  the 
debtor,  and  for  the  purpose  of  obtaining  a  prefereuce, 
any  share  of  the  estate  (§  23).  *  *  These  subjects 
would  find  no  place  in  the  administration  of  the  estate 
under  the  State  laws,  through  a  receiver.  There  are, 
also,  summary  means  of  investigation  and  inquiry  pecul- 
iar to  the  bankrupt  law,  and  not  known  to  the  other 
proceeding.  So,  too,  the  subject  of  making  dividends 
from  time  to  time  is  committed  to  the  determination  of 
creditors  (§  27) ;  several  classes  of  debts  are  declared 
entitled  to  a  preference  and  to  payment  in  full  in  pri- 
ority to  others  (§  28) ;  and  special  modes  of  determining 
disputed  claims  are  provided  (§  6).  There  are,  doubtless, 
other  differences  between  the  administrations  under  the 
bankrupt  law  and  by  a  receivership  under  the  State 
laws,  but  the  above  are  sufficient  to  show  that  the  two 
are  wholly  inconsistent,  and  that  the  latter  defeats  the 
former." 

There  is  another  objection  to  confirming  tlfe  proceed- 
ings of  the  creditors  in  regard  to  a  trustee.  They  have 
undertaken  to  select  a  committee  consisting  of  three 
creditors.  It  is  to  be  taken,  that  they  desire  such 
committee  to  consist  of  three  persons.  Their  action, 
under  the-  Act,  is  a  unit,  and  their  resolution  must  be 
confirmed  as  a  whole,  or  not  at  all.    One  of  the  three 
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persons   they  name,  to    constitute    the    committee  of 
creditors,  is  Sir.  Bull,  president  of  the  'Sew  York  Savings 
Bank.    That  bank  claims,  under  a  provLsion  in  the  stat- 
utes of  New  York,  to  be  entitled  to  a  preference,  and  to 
payment  in  full,  in  priority  to  others  ;  and,  by  its  proof 
of  debt,  filed  in  these  proceedings,  it   claims   to  have 
such  statutes  of  New  York  applied  in  its  favor,  by  so 
preferring  its  claim,  in  distributing  the   assets  of  the 
bank  under  the  bankruptcy  Act.    This  claim  of  prefer- 
ence is  contested  by  creditors  of  the  bank  who  are  un- 
secured, and  who  claim  no  preference.     Under  these 
circumstances,  it  is  manifestly  improper   that  Mr.  Bull 
should   be    one  of  the    committee  of  creditors,  under 
whose  **  direction,"  according  to  section  43  of  the  Act, 
the  estate  of  the  bank  is  to  be  wound  up  and  settled. 

The  register  certifies  to  the  Court,   that  the  first 
meeting  of  creditors  herein  has   been  finally   closed; 
that,  at  such  meeting,  there  were  some  votes  cast  for  an 
assignee,  but  there  was  no  choice  of  assignee  ;  and  that 
the  register  made  no  appointment  of  assi^ee,   there 
being  an  opposing  interest.    It  is  provided,  by  section 
13  of  the  Act,  that,  if  no  choice  of  assignee  is  made  by 
the  creditors  at  the  first  meeting,  the  judge,  or,  if  there 
is  no  opposing  interest,  the  register,  shall  appoint  one  or 
more  assignees.    The  case,  therefore,  has  arisen,  where, 
the  resolution  nominating  a  trustee  not  being  confirmed 
by  the  Court,  it  becomes  the  duty  of  the  Court  to  ap- 
point an  assignee.    The  objections  to  the  confirmation 
ot  Mr.  Archer  as  trustee  apply  equally  to  an  appoint- 
ment of  him  as  assignee,  although  three-fourths  in  value 
of  the  creditors  whose  claims  were  proved  nominated 
him  as  trustee. 

I  appoint  John  H.  Piatt,  Esquire,  as  assignee  of  the 

I>udley  Field,  for  Mr.  Ai-cher. 

CharUs  Tracy  and  G.  L.  Walker,  opposed. 
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MARCH,  1872. 

IN  THE  MATTER  OF  THEODORfi  H.  VBTTER- 
LEIN  &  BERNHARD  T.  VBTTERLBIN,  BANK- 
RUPTS. 

Appointment  of  Trustee   under  the  43d  Section  of   the  Bank- 

RUPTCT  Act. 

A  resolutioa  was  adopted  by  three-foarths  of  the  creditors,  appointing  a  trustee. 
It  appeared  that  each  creditor  who  signed  that  resolution  had  received  from 
the  assignee  in  bankruptcy  a  dividend  of  16  per  cent,  and  had  signed  an 
agreement,  under  which  the  person  named  as  trustee,  was,  as  soon  as  three- 
fourths  in  value  of  the  creditors  had  signed  it,  to  deposit  in  the  hands  of  the 
assignee  enough  money  to  pay  to  each  signer  19  per  cent,  more,  and,  the 
trustee  being  then  appointed,  the  assignee  was  to  convey  the  estate  to  the 
trustee,  and  to  be  discharged,  and  then  to  pay  to  each  signer  the  19  per  cent., 
and  that  payment  was  to  operate  as  an  assignment  of  the  claims  of  the  signers 
to  such  person  as  the  trustee  should  name.  By  an  agreement  made  at  the  same 
time,  between  the  trustee  and  the  bankrupts,  certain  real  estate  conveyed  by 
the  sons  of  the  bankrupts,  and  the  wife  of  one  of  them,  to  a  person  named  by 
the  trustee,  was  to  be  sold,  and  its  proceeds,  with  other  moneys,  were  to  be  paid 
to  the  trustee;  and  the  claims  of  the  signers  of  the  first  instrument  were  to 
remain  as  security  to  the  trustee  for  the  moneys  advanced  by  him,  until  those 
advances,  and  $12,500  as  a  compensation  for  his  services,  were  reimbursed  to 
him ;  and,  after  the  bankruptcy  proceedings  were  superseded,  and  the  trustee 
was  so  reimbursed,  he  was  to  convey  to  the  bankrupts  all  that  remained  of  the 
estate: 
Held,  That  the  resolution  appointing  the  trustee  could  not  be  approved. 

Blatchford,  J.  The  43d  section  of  the  bankruptcy 
Act,  in  providing  that  the  Court  shall  confirm  a  resolution 
passed  under  that  section,  if  it  shall  appear  to  it  that 
the  resolution  was  duly  passed,  and  that  the  interests  of 
the  creditors  will  be  promoted  thereby,  refers  to  the 
interests  of  all  the  creditors,  and  its  design  is  to  put  it 
in  the  power  of  the  Couit  to  protect  the  interests  of 
those  who  do  not  vote  in  favor  of  the  resolution.    The 
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will  of  three-foarths  in  valne  of  the  creditors  whose 
claims  have  been  proved,  is  not  to  control  in  respect  to 
the  claims  of  those  wlio  do  not  vote  in  favor  of  the 
resolution,  unless  the  Court  sees  that  the  interests  of 
the  latter  will  be  promoted  by  carrying  the  resolution 
into  effect. 

The  22d  section  of  the  Act  provides,  that  a  creditor, 
to  have  his  demand  allowed,  must  make  a  deposition 
setting  forth,  among  other  things,  that  no  agreement  has 
been  made  by  him  to  sell  or  dispose  of  his  claim,  or  to 
receive  any  consideration  whereby  any  action  on  his  part, 
in  the  proceedings  under  the  Act,  shall  be  in  any  way 
affected,  influenced  or  controlled ;  and  that  no  claim 
shall  be  allowed,  unless  all  the  statements  set  forth  in 
the  deposition  shall  appear  to  be  true.  The  29th  section 
of  the  Act  provides,  that  no  discharge  shall  be  grant-ed, 
or,  if  granted,  be  valid,  if  the  bankrupt,  or  any  person 
in  his  behalf,  has  influenced  the  action  of  any  creditor, 
at  any  stage  of  the  proceedings,  by  any  i)ecuniary  con- 
sideration or  obligation. 

In  the  present  case,  it  api)ears  that  every  one  of  the 
creditors  who  has  signed  the  resolution  appointing  the 
trustee  and  the  committee,  has  made  an  agreement  to 
sell  his  claim  to  the  trustee,  and  to  receive  a  considera- 
tion for  voting  in  favor  of  the  resolution.*  Each  has 
already  received  from  the  assignee  a  dividend  of  16  per 
cent.  By  an  agreement  signed  by  each,  the  person 
named  as  trustee  is,  as  soon  as  three-fourths  in  value  of 
the  creditors  shall  have  signed  the  agreement,  to  deposit 
in  the  hands  of  the  assignee  enough  money  to  pay  to 
each  signer  19  per  cent,  more  ;  and  attorneys  designated 
are  to  vote,  on  behalf  of  such  signers,  for  such  person 
as  trustee ;  and,  when  such  person  is  appointed  trustee, 
and  the  assignee  has  conveyed  all  the  estate  to  the 
trustee,  and  been  discharged,  the  assignee  is  to  pay  to 
the  signers  the  19  per  cent.,  out  of  the  deposit ;  and  such 
payment  is  to  operate  as  an  assignment  of  the  claims  of 
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the  signers  to  such  person  as  the  trustee  shall  name* 
Cy  a  contemporaneous  agreement  between  the  trustee 
and  the  bankrupts,  certain  real  estate  conveyed  by  the 
sons  of  the  bankrupts,  and  the  wife  of  one  of  them,  to 
a  person  named  by  the  trustee,  is  to  be  sold,  and  its 
proceeds,  and  other  moneys  in  the  hands  of  such  person, 
ure  to  be  paid  to  the  trustee ;  and  the  claims  of  the  said 
sig^ners  are  to  remain  as  security  to  the  trustee  for  said 
moneys  advanced  by  him,  until  the  same,  and  the  sum  of 
$12,500,  as  a  compensation  for  his  services  as  trustee, 
shall  be  reimbursed  to  him  ;  and,  after  the  bankruptcy 
proceedings  are  superseded,  and  the  trustee  is  paid 
snch  advances  and  compensation,  he  is  to  convey  to  the 
bankrupts  all  that  remains  of  the  estate. 

Certainly,  this  Court  can  give  no  sanction  to  such  an 
axrangement.  As  well  might  the  bankrupts  themselves 
be  appointed  trustees.  A  person  who  is  to  hold  the 
estate,  under  such  a  private  trust  is  not  a  proper  person 
to  be  appointed  trustee.  The  43d  section  provides  that 
tbe  trustee  shall  proceed  to  wind  up  and  settle  the 
estate,  under  the  direction  and  inspection  of  the  com- 
mittee of  the  creditors,  for  the  equal  benefit  of  all  the 
creditors.  This  trustee  has  obligated  himself,  by  a 
private  agreement,  to  wind  up  the  estate  for  his  own 
benefit,  and  that  of  the  bankrupts,  and  that  of  the  sign- 
ing creditors,  to  the  exclusion  of  the  non-signing 
creditors. 

Moreover,  but  a  single  person  is  named  as  a  commit- 
tee, and  he  is  one  who  has  signed  the  agreement  referred 
to,  and  will  thereby  cease  to  be  a  creditor  the  moment 
the  trustee  takes  the  estate  and  the  19  per  cent,  is  paid. 

A  trustee  who,  after  his  appointment,  should  enter 
into  such  obligations  and  arrangements  as  those  shown 
to  have  been  entered  into  in  advance  by  this  trustee, 
would  be  removed  by  any  Court  of  equity.  The  interests 
of  the  non-signing  creditors  are  deliberately  sacrificed 
by  the  arrangements  entered  into.     Under  them  the 


574  SOUTHERN  DISTRICT  OF  NEW  YORK, 


In  the  Matter  of  John  J.  Staff  and  John  J.  Staff,  Jr.,  Bankrnpta. 

trustee  has  obligated  himself  to  use  the  estate  to  reim- 
burse to  himself  his  advances,  and  to  pay  his  compensa* 
tion  of  $12,500,  and  to  turn  over  the  rest  to  the  bank- 
rupts. The  money  put  into  the  hands  of  the  assignee,  it 
is  expressly  agreed,  shall  be  used  to  pay  the  creditors 
who  sign.  No  others  can  receive  the  19  per  cent.  Those 
who  have  not  signed  appeal  to  the  Court  not  to  sanction 
such  a  proceeding.  The  proposed  trustee  resides  in 
Philadelphia,  and,  if  the  estate  should  pass  into  his 
hands,  he  would  hold  it  without  having  given  security, 
and  free  from  the  control  of  any  committee  or  of  this 
Court. 

The  application  to  confirm  the  resolution  is  denied, 
with  costs  to  the  opposing  creditors,  to  be  paid  by  the 
assignee  out  of  the  estate. 

F.  N.  Bangs  and  J.  L.  Ward^  for  the  application. 

8.  BoardmaUj  opposed. 


MARCH,   1872. 

IN  THE  MATTEE  OF  JOHN  J.  STAFF  AND  JOHN 

J.  STAFF,  Jb.,  BANKEUPTS. 

Auditing  Assignee's  Accounts. — Evidence. 

On  the  auditing  of  the  accounts  of  an  assignee  before  the  register,  a  bill  for 
attorney's  services  was  offered  in  evidence,  but  without  fall  proof  as  to  what 
the  services  were  for  which  the  items  in  the  bill  ^ere  charged.  No  one  ob- 
jected to  the  biU,  on  behalf  of  the  creditors : 

Htldt  That  the  bill  was  evidence  of  the  items  of  alleged  aervices  and  disburse- 
ments, but  would  amount  to  nothing,  without  evidence  as  to  the  occasion  and 
necessity  and  value  of  the  services ; 

That  the  duty  of  the  register  was  not  merely  to  adjudicate  as  to  the  bill,  on  the 
evidence  submitted  to  him,  but  to  examine  the  account,  for  the  purpose  of 
aEcertaining,  in  any  way  he  mio^htbe  able,  what  sum  ought,  in  fairness,  to  bo 
allowed. 
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In  this  case  the  register  certified  to  the  Court,  that,  on 
the  auditing  of  the  accounts  of  the  assignee,  a  bill  for 
attorney's  services  was  presented,  and  the  assignee  tes- 
tified that  he  considered  it  a  just  bill.  Mr.  Malcolm,  the 
attorney,  also  testified  that  the  charges  were  reasonable. 
The  bill  was  offered  in  evidence,  but  the  register  refused 
to  receive  it,  and  certified  the  question  to  the  Court, 
with  his  opinion,  that,  in  the  absence  of  evidence  as  to 
what  the  services  were,  for  which  the  items  in  the  bill 
were  charged,  the  bill  itself  was  not  evidence,  and  that 
the  duty  of  the  register,  in  auditing  an  assignee's  ac- 
counts, was  not  merely  to  adjudicate  as  to  the  accounts, 
on  the  evidence  offered  to  him ;  that  the  word  "audit" 
implied  executive  as  well  as  judicial  action  ;  and  that  it 
was  the  duty  of  an  auditing  officer  to  examine  an  ac- 
count, for  the  purpose  of  ascertaining,  in  any  way  in 
which  he  might  be  able,  without  regard  to  established 
forms  or  technical  rules,  what  sum  ought,  in  fairness,  to 
be  allowed. 

Blatcrford,  J.  In  regard  to  the  matters  presented 
by  the  certificate  of  the  register  herein,  of  March  29th, 
1872,  the  paper  A,  as  referred  to  by  Mr.  Malcolm,  may 
properly  be  regarded  as  evidence  of  what  items  of  serv- 
ices Mr.  Malcolm  claims  to  have  rendered  and  what  dis- 
bursements he  claims  to  have  made,  and  as  evidence  of 
the  items  of  alleged  services  and  disbursements  for 
which  the  assignee  claims  to  be  allowed,  in  his  accounts, 
the  sum  of  $893  86,  as  paid  out  by  him  to  Mi*.  Malcolm. 
But  the  items  all  of  them  require  to  be  explained,  as  to 
the  occasion  and  necessity  and  value  of  the  services,  and 
the  occasion  and  necessity  and  amounts  of  the  disburse- 
ments, and  how  they  came  to  be  rendered  and  made,  and 
whether  they  are,  in  any  event,  proper  items  for  this 
account  of  the  assignee,  or  whether  they  ought  to  bq 
compensated  through  some  other  form  of  proceeding. 
The  paper  and  its  items,  without  such  explanations, 


576  SOUTHERN  DISTRICT  OP  NEW  YORK. 

in  the  Matter  of  John  J.  Staff  and  John  J.  Staff,  Jr.,  Banknipta. 

amount  to  nothing.  So  far  as  testimony  given  may  ex- 
plain any  item  in  the  above  respects,  that  item  and  such 
testimony  may  be  received  in  evidence  together,  for 
whatever  together  they  may  properly  indicate. 

The  register's  views  in  regard  to  his  duty  in  auditing 
an  account  are  correct. 

The  matter  is  remitted  to  the  register,  for  further 
proceedings. 
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BANKRITTCY. 


1.  S.  L..  C.  L.  and  W.  L.  were  partners 
in  businoss  under  the  nnme  of  S.  L.  A 
Vo.,  in  tho  Southern  District  of  New 
York,  where  all  three  resided.  W. 
L.  and  C.  L.  were  partners  in  busi- 
ness in  the  Northern  District,  under 
the  name  of  L.  Brothers. 

On  March  24,  1871,  a  petition  in  in- 
voluntary bankruptcy  was  filed  in  the 
Soutliern  District  acfainst  S.  L.  <fe  Co., 
under  which  all  three  were  adjudi- 
cated bankrupts  on  April  1.  On  April 
29th  the  reg^ister  executed  an  assign- 
ment of  all  the  estate,  real  and  per- 
sonal, of  all  three,  and  the  assignee 
took  possession  under  that  assignment. 

On  April  14  a  similar  petition  was 
filed  in  the  Northern  District  against 
\V.  L.  and  C.  L.,  making  the  ^rm  of 
L,  Bi  others,  under  which  a  motion 
was  made  for  an  adjudication  of  bank- 
ruptcy : 

Held,  That,  under  the  proceedings 
in  the  Southern  District,  the  assignee 
had  taken  all  the  interests  of  C.  L.  and 
W.  L.  in  the  firm  of  L.  Brothers, 
which  firm  was  tj^^o  facto  dissolyed  by 
their  bankruptcy ; 

That  a  discharge  properly  granted 
in  those  proceedings  would  be  avail- 
able to  C.  L.  and  W.  L.  in  respect  to 
the  indebtedness  of  the  firm  of  L. 
Brothers ; 

That  the  creditors  of  L.  Brothers 
would  be  entitled  to  a  preference  over 
other  creditors  of  C.  L.  and  W.  L.,  or 


either  of  them,  bo  far  as  the  property 
of  L.  Brothers  wonld  pay  the  same, 
and  that  snch  preference  would  be  se- 
cured to  them  under  the  proceeding 
in  the  Southern  District ; 

That  it  was  not  proper  to  proceed 
to  an  adjudication  in  this  case  while 
the  proceedings  in  the  Sonthem  Dis- 
trict were  pending ; 

That  although  the  creditors  of  L. 
Brothers  could  not  vote  for  assignee 
in  the  proceedings  in  the  Sontnem 
District,  they  might,  by  showing 
cause,  prevent  the  confirmation  of  an 
improper  assignee,  or  apply  for  his  re- 
moval    LelamSt  Com,  168 

^  At  the  commencement  of  the  bank- 
ruptcy proceedings,  the  bankrupts 
were  occupying  premises  onder  a 
lease.  The  marahal.  under  the  war- 
rant, took  possession  of  the  baokmpt'B 
goods  on  such  premises,  and  they  re- 
mained there  in  possession  of  the 
marshal  till  the  appointment  of  the 
assignee: 

ucldf  That,  on  the  facta  of  the  case, 
the  owner  of  the  premises  was  not  en- 
titled to  be  paid  out  of  the  fund,  for 
such  occupation.  McOraih  and  Hun^t 
Case,  183 

.  Three  partners,  L.,  C.  and  B.,  were 
adjudged  bankrupts.  Certain  claims 
were  proved  in  the  bankruptcy  pro- 
ceedings by  P.  Other  claims,  prored 
by  other  persons,  were  bought  by  P. 
Certain  other  claims  were  proved  by 
H.  AU  these  claims  were  disallowed 
as  against  bonafidfi  creditors,  because 
P.  and  H.  had  acted  for  the  bank- 
rupts in  purchasing  the  claims.  T&e 
assets  in  the  hands  of  the  assignees 
exceeded  the  amoonts  of  the  unpaid 
debts,  proved  and  unproved.  L.  there- 
upon nled  a  petition  that  the  claims 
held  by  P.  and  H.  be  disallowed  and 
rejected,  and  that  he  be  allowed  his 
ehare  of  the  estate,  or  that  the  estate 
be  assigned  to  him  jointly  with  C  and 
and  B.  It  appeal^  that  what  was 
done  towards  purchasing  the  claims 
was  done  by  C.  and  B.,  that  the  daima 
were  ho^ia  fde  claims  against  tlie  es- 
tate, and  that  a  suit  for  an  accounting 
between  the  partners  was  pending  in 
a  State  Court : 

Held,  That  P.  and  H.  might  be  con- 
sidered as  subrogated  to  the  rights  of 
the  creditors  whose  claims  they 
bought,  to  the  extent  of  the  amounts 


pud  bj  them  for  siieh  claims  respect- 

lliat  tbe  amonDt  of  the  uopald 
proved  debts  must  be  paid,  with  in- 
terest; tlie  amouat  oT  the  unpaid  un- 
proved debtd  muat  be  deposited  in 
Court,  with  intereBt ;  Che  comnii^onB 
and  faea  of  the  aasigneee,  and  tbe  feea 
and  eipeoses  of  their  attorney  and 
counsel,  and  of  the  officers  a!  Court, 
must  be  pud ;  that  then  P.  and  H. 
must  be  paid  the  amounts  paid  bv 
them  rcapectiTely  for  the  cleinis,  with 
interest ;  and  that  the  rest  of  the  es- 
tate mast  betransrerred  to  the  baak- 
rupts; 

That  the  State  Court  was  the  proper 
tribunal  for  tbe  settlement  of  Uie  ac- 
counts between  the  partners.  Laih- 
rofft  Com,  1B9 

4.  An  appraisemeDt  of  the  stock  of 
eoode  of  the  bankrupts,  made  a  few 
days  afterthe  filing  of  their  Yoluntary 
petition,  fixed  its  value  at  a  certain 
sum,  but  they  were  sold  by  the  as- 
signee for  much  leae.  There  was  no 
proof  that  the  goods  depreciated  in 
volne  before  their  sale.  Taking  the 
value  of  the  amount  realized  by  the 
assignee,  the  Msets  of'tfae  bankrupts 
vera  not  eqaal  to  fifty  per  cent,  of  the 
claims  proved  against  tlieir  estate,  od 
which  they  were  liable  as  principal 
debtors; 

Htid,  That  the  appraisement  was 
exaggerated,  and  the  amount  realized 
by  the  assignee  was  the  only  aafe 
guide  aa  to  the  value  of  the  assets, 
and,  as  the  bankrupts  had  not  filed 
the  assent  in  writing  of  a  msjority  in 
namt>er  and  value  of  their  creditors. 
discbai^s  must  t>e  refused  them. 
Bordtn  A  Oear^t  Cat,  22S 

5.  Under  the  words  "arliclea"  and  "neo- 
esearles,"  in  section  Hth  of  tbe  bank- 
ruptcy Act,  money  cannot  be  set  apart 
by  the  assignee  to  tbe  bankrupt,  on- 
less  sncb  money  is  the  proceeds  of 
specific  things  which  ought  to  be  set 
apart  under   the  head  of  "articles" 

■     "     Wtlch't  Cat,  280 


B.  An  iurolontary bankruptmayreceive 
a  discharge  aa  well  as  a  votuatary 
bankrupt,  but  is  not  entitled  to  it,  or 
to  a  certificate  of  conformity,  unless 
his  assets  equal  fifty  per  cent,  of  the 
debts  proved,  or  he  files  the  assent,  In 
wrlttng,  of  a  majority  of  his  credit- 


9  in  number  sud  value.    Snmlef'i 
<K,  242 

7.  R..  being  insolvent,  made  a  general 
assignment  to  If.,  who  was  not  a  cred- 
itor, >vith  preferences,  lie  had  pre- 
viously transferred  to  W.  4  Co.,  a 
creditor,  a  warehooae  receipt  for  cer- 
tain goods,  to  secure  them.  They  re- 
ceived the  goods,  but  afterwards 
turned  them  over  to  K.,  the  assignee, 
who  disposed  of  them  as  assignee. 
He  paid  to  W.  ik  Co.  certain  moneys, 
as  preferred  creditors,  and  paid  cer- 
tain other  moneys  under  the  assign- 
ment, without  objecdon  from  any 
creditor,  although  oil  knew  of  the  aa- 
signment  B,  being  adjudged  a  bank- 
rupt, and  an  assignee  In  bankruptcy 
being  appointed,  the  latter  brought 
an  action  against  K.  and  W.  A  Co., 
ciaiminf;  to  recover  of  the  former  all 
the  property  which  came  into  his 
hands  under  the  assignment,  and  of 
the  latter  the  property  embraced  in 
the  warehouse  receipt,  or  its  value; 

Htld.  That  W.  A  Co.  were  not  liable 
for  the  property  embraced  in  the 
warchuusc  receipt,  but  were  liable  for 
the  amount  paid  by  K.  to  them  as 
preferred  creditors: 

That  K.  was  not  chargeable  with 
the  volne  of  ony  property,  turned  over 
by  him  in  good  faith  to  lawful  cred- 
i^re  of  ttie  bankrupt,  and  was  en- 
titled  to  bo  credited  with  all  pay- 
ments  to  lawtnl  creditors,  made  by 
him  in  accordance  with  the  assign- 
ment, bnt  was  liable  for  all  other 
property  or  its  proceeds.  Jonei  t, 
Kinney,  2S9 

.  A  man  who  specnlatea  in  etocka.  buy- 
ing and  selliogthem  through  brokers. 
Is  not  a  merchant  or  tradesman.  wii.h- 
in  tbe  meaniagoF  the  bankruptcy  Act, 
and  may  receive  a  discharge,  thongh 
he  bns  kept  no  books  of  account. 
MaTiton'i  Cote,  S 1 3 

.  A  bankrupt's  occupation  had  been 
that  of  a  stair-hnilder.  He  bought 
lumber,  nails  and  other  materials,  and. 
by  the  labor  of  workmen  employed 
by  him.  wrought  the  materials  into 
stairs,  for  persons  who  gave  him  or- 
ders to  build  the  stairs,  and  paid  htm 
a  gross  sum  therefor.  He  kept  no 
books  except  a  memorandum  book  of 
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Held,  That  he  was  a  merchant  or 
tradeHman,  and  had  not  kept  proper 
bookfl  of  account,  and  that  he  was, 
therefore,  not  entitled  to  a  discharge 
in  bankruptcy.     GarriiofCs  Case,  430 

10.  B.  A  C,  who  were  brothers-in-law, 
had  been  friendly  till  1 800.  In  that 
year  disputes  arose  between  them.  B. 
sued  C.  in  assumpsit,  and  attached 
C.'s  property  to  the  value  of  $10,000. 
C.  also  sued  B.  in  assumpsit,  demand 
ing  176,000.  In  this  suit  B.  filed  a 
declaration  in  offset  in  1861,  claiming 
$70,000.  In  1867,  B.  sued  C.  in  an 
action  on  book  accoant,  and  attached 
C.'s  property  to  the  amount  of  $160,- 
000,  thi«  nttachment  being  subject  to 
B.'s  previous  attachments,  and  to  two 
other  Attachments  by  other  parties. 
In  1 8C8,  the  suit  of  U.  against  B.  was 
tried,  and  resulted  in  a  verdict  of 
about  $46,000  in  favor  of  the  defend- 
ant B.,  on  bis  declaration  of  8et-4)ff ; 
but  this  judgment  was,  in  January, 
1871,  on  consent  of  B.,  reversed,  and 
a  new  trial  ordered.     In  1868   and 

1869,  attachments  in  favor  of  other 
parties  were  levied  on  the  property 
of  C.  to  the  amount  of  over  $100,000, 
and  on  February  19th,  1870,  a  peti- 
tion in  involuntary  bankruptcy  was 
filed  against  C,  under  which  he  was 
adjudged  a  bankrupt,  and  an  assignee 
wos  appointed.    On   February  18th. 

1870,  B.  and  C.  made  a  collusive 
agreement  in  writing  that  the  suit  by 
C.  against  B.  shomd  be  ncnsuited, 
that  two  other  suits  between  them 
should  be  discontinued,  and  that  the 
claims  involved  in  them  should  be 
transferred  to  B.'s  action  of  book  ac- 
count against  C.  The  assignee  in 
bankruptcy  filed  a  bill,  praying  for  an 
injunction  against  B.,  to  prevent  him 
from  proceeding  with  his  suits  against 
C,  and  praying  that  this  Court  would 
order  that  the  controversies  in  those 
suits  be  heard  and  determined  in  this 
Court : 

Held,  That  this  Court  had  no  author- 
ity to  withdraw  those  suits  from  the 
State  Court; 

That  the  assignee  was  entitled  to 
be  admitted  as  a  party  to  those  suits, 
in  place  of  C,  and  that  C.  must  also 
be  enjoined  from  interfering  with 
those  suits ; 

That  the  agreement  between  B. 
ftnd  C,  the  effect  of  which  was  to 


transfer  to  the  action  of  book  account 
all  B.'s  claims  which  had  been  litigat- 
ed in  the  action  of  assumpsit,  for  the 
purpose  of  sheltering  any  emn  that  B. 
mignt  recover  under  the  lien  of  his 
attachment,  was  an  agre^nent  which 
was  in  fraud  of  the  bankruptcy  Act ; 

That  although  thia  Court  would  not 
restrain  the  prosecution  of  tbe  suits 
in  the  State  Courts  it  would  restrain 
B.  from  using  in  any  manner  the 
agreement  in  question ; 

That  any  creditor  of  C.  oonld  be 
prohibited  from  taking  out  execution 
in  the  State  Court,  and  \evy\og  it  on 
the  property  attached,  until  the  as- 
signee shoutd  have  time  to  diechai^e 
the  attachment  liens,  if  he  saw  fit 
Samaon  v.  Burton,  S25 

11.  A  corporation  having  sold  the  stock, 
ifec,  of  a  store,  received  in  payment 
therefor  two  mortgages  amounting  to 
$10,000.  The  vice-president  of  the 
corporation,  having  been .  authorised 
by  vote  of  the  trustees  to  negotiate  a 
sale  or  effect  a  loan  on  the  mortgages, 
on  the  best  terms  possible,  endeavored 
to  sell  them,  and  finally  sold  them  for 
the  best  offer  he  could  get,  being 
$7,000.  The  corporation  having  been* 
put  in  bankruptcy  within  six  months, 
the  assignee  filed  a  bill  against  the 
purchasers  to  recover  back  the  mort* 
gages: 

Heldf  That  the  facts  were  not  suffi- 
cient to  show  that  the  defendants  had 
reasonable  cause  to  believe  that  the 
transfer  was  made  with  a  view  to  pre- 
vent tlie  property  from  being  distrib- 
uted under  the  bankruptcy  Act,  or 
to  defeat  its  object,  or  to  impiur, 
hinder,  impede  or  delay  its  effect. 
J^idwn  V.  Keliy,  848 

12.  In  order  to  show  that  a  transfer  was 
made  out  of  the  usual  and  ordinary 
course  of  business,  and  was  thus 
prima  facie  evidence  of  fraud,  under 
the  85th  section  of  the  bankruptcy 
Act,  it  is  necessary  to  show  that  the 
transfer  was  out  of  such  usual  and 
ordinary  course  of  business  in  respect 
to  articles  of  the  description  of  that 
transferred.  Id* 

18.  The  firm  of  E.  P.  S.  A  Co.,  on 
August  2Sd  and  24th,  1870,  gave 
checks  to  W.  H.  M.  S.,  which  he 
passed  to  a  bank,  and  which  were  not 


paid  OB  presentstiaD  at  the  bank  on 
which  they  were  drawn.  In  Septem- 
ber, 1870.  E.  P.  S.  <b  Co.  failed.  On 
November  !ld,  the  bank,  as  holder  af 
the  checks,  coDimenced  salt  a^iust 
E.  P.  S.  rt  Co.,  in  which  suit  jud^ent 
for  want  of  an  answer  was  eotered  od 
January  12th,  1871,  and,  eiecntioo 
being  iSaued,  the  sheriff  le»ied  on  the 

Rods  of  E.  P.  -S.  4  Co..  OD  that  day. 
oceedinge  in  bankrnptuy  being  com- 
jneaced  againgt  E,  P.  S.  &  Co.,  Ihe 
Court  ordered  the  sheriff  to  sell  under 
the  eiecutlons,  and  hold  the  property 
subject  to  the  order  of  tbe  Court.  The 
assignees  in  bankruptcy,  when  ap- 
pointed, Sled  a  bill  against  the 
BheriEF  and  the  plaintiff  in  the  execu- 
tion, to  recover  tbe  amount  of  the 
proceeds  of  sale.  It  appeared  that, 
trben  the  aoit  was  bronght.  the  presi- 
dent of  the  bank  understood  that  E. 
F.  S.  A  Co.  had.  some  time  before, 
compromised  with  their  creditors  at 
forty-five  cents  on  tbe  dollar,  and  that 
the  proapect  of  their  bnsinesa  was 
^ood.  Ko  other  officer  of  the  bonk 
had  anything  to  do  with  the  transac- 
tion. At  the  time  of  the  levy  by  the 
sheriff  an  attachmoat  in  favor  of  other 
parties  had  already  been  lotil  on  part 
of  the  pro[>erty  levied  on,  but  titis 
was  not  known  to  the  bank ; 

Held,  That  the  bank  was  pat  on  in- 


tliat  tlia  bank  liad  aoy  reasocabte 
caose  to  believe  that  the  debtors  in- 
tended, by  suffering  the  execution  to 
be  levied,  to  give  the  bank  f  prefer- 
ence over  any  creditor  who  had  a  snb- 
eisting  enforceable  debt  at  tbe  time; 

That  what  transpireil  after  the  lev- 
ies were  made  could  not  affect  the 
righta  of  the  parties,  and  the  bill 
must  be  diemi^d.  Warren  v.  The 
Tenth  National  Bank,  399 

14.  V.  t  Co.  were  wholesale  grocers, 
having,  also,  retail  stores.  On  Decem- 
ber I'^th.  tSeB,  they  snspended  pay- 
ment, owing  debts  to  the  amount  of 
(160.000.  On  November  13th  and 
23d,  and  December  2d,  they  sold 
goods,  at  their  wholesale  store,  to  L,, 
lo  the  amount,  in  all,  of  $12,021  00, 
which  were  paid  for  by  him  in  cash, 
at  that  time.  L.  was  not  in  the  (rrocerj 
business,  and  bought  the  goMe  at  a 
low   price.     V.   4  Co.   having  been 


adjudged  bankrupts,  tbeir  assignee 
brought  suit  against  L.,  to  set  ^de 
tbe  sales  and  recover  the  property  or 
its  value.  The  suit  was  based  on  the 
3Sth  section  of  the  banliruptoy  Act : 

Htld,  That  there  was  nothing  abont 
tbe  sales  that  could  be  allegtd  to  have 
been  out  of  tbe  nsoal  ana  ordinary 
course  of  business,  except  in  r^ard 
to  price ; 

That  this  fsct  of  low  prices,  under 
the  circumstances,  was  not  snEBcient 
to  charactertxe  the  sales  as  out  of  the 
usual  and  ordinary  course  of  business  ; 

That,  although  the  debts  of  V.  <t 
Co,  were  maturing  so  lost,  in  com- 
parisQQ  with  their  receipts  from  debts 
due  them  and  ordinary  sales,  that, 
having  exhaasted  their  powers  of  bor- 
rowing, they  were  resorting  to  sales 
at  a  saciiQce,  still  there  was  nothing 
to  show  that  they  liad  nut  reasonable 
cause  to  believe  that,  by  these  sacri.  > 
ficea,  they  would  weather  the  storm. 
except  the  fact  that  they  suspended 
payment  so  soon,  and  three  days  after 
filed  a  petitJon  as  voluntary  bank- 
rupts ;  and  that  this  fact  did  not  show 
that  they  were  then  insolyent  or  con- 
templating insolvency.  Seilgmiek,  A>- 
tignee,  the,  v.  Lynch,  489 

Stt  Pbaotiitb  IV  Baheruptot. 

BILL  OP  LADISQ. 

.  In  April.  1809,  at  New  Orleans,  F. 
obtained  a  bonn  fide  advance  from  W. 
J.  P.  dtCo.  onabillorUdingfor  140 
bales  of  cotton  on  the  brig  C.  The 
cotton  wa?  not  ttien  on  board  the  C. 
A  few  days  afterwards,  F.  delivered  it 
alongside  of  her,  but  before  it  was 
put  on  l)oard,  he  removed  it  from  her 
custody,  and  shipped  it  on  the  steamer 
h.  for  New  York,  with  25  other  bales, 
taking  one  bill  of  lading  for  the  whole, 
on  which  he  got  an  advance  from  S. 
at  New  York,  to  whom  he  coneigned 
the  whole.  The  1.  arrived  at  New 
York  with  tbe  cotton,  nhich  was 
taken  directly  by  S.  tu  a  warehouse, 
where  3.  caused  the  marks  to  be  re- 
moved, and  the  bales  re-marked  with 
marks  eimilar  to  marks  on  SS  other 
bales  belonging  to  3.,  and  the  whole 
200  were  shipped  in  tbe  steamship  1. 
for  IJverpooi,  tbe  shipment  being 
made  in  the  name  of  third  parties, 
WLio  gave  the  receipts  to  M.,  a  clerk 


of  S..  to  whom  »  DOiniD*!  ule  had  been  | 
etfiM:t«d.  M.  obtaiaed  from  tbe  L  ■  | 
bill  of  lading  for  th«  cottoo,  and  haTing , 
made  a  Dominal  salv  of  the  cotton  tu  1 
U.  A  Co.,  indoned  tbe  bill  of  lading  | 
to  J.  F.  •&  Co.,  of  LiTerpuol,  the  a^nU  ; 
of  II.  A  Co.  The  gteaniBhip  arrived  | 
at  Livtrpoot.  and  delivered  SS  of  the 
b«1e>  to  J.  ¥.  A  Co.,  ud  deiirered 
the  other  166  to  agenU  of  W.  J.  P.  A 
Co.  U.  A  Co.  fUed  a  Ulwl  against  the 
■leHmahip,  to  recorer  for  the  (kllnre 
to  deliTor  the  cotton  as  reqaiied  by 
their  bill  of  ladinc ; 

IMJ.  That,  on  Uia  receipt  of  the  140 
bali^s  by  the  brig  C.  they  became  the 
proj'erty  of  W.  j.  P.  A  Co.,  and  that 
the  libellanta  had  no  belter  tills  to 
them  than  S.,  who  hi 
egaingt  W.  J.  P.  A  Co.  ; 

That  tbe  ship  could  prove  this  title 
of  W.  J.  P.  A  Co..  and  a  delivery  ' 


CASES  CRrriClSED.. 

In  )  *  Williams  (S  Banfcrapt  Be^tter^  1 
The  Norma  (Newberry.  633),  61 

MiatnrD  v.  Maynara  ( 17  How.  4711,  151 
Uordon  v.  Walah  (.6  Ellia  A  Btackbom). 
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n  of  IL  A  Co ; 
T)iBt  as  S.  A  Co.  bad  mintled  SS 
bales  of  cotton  ot  their  own,  with  the 
140belongin(f  to  W.  J.  P.  A  Co.,  so 
that  they  could  not  be  distjugniebcd, 
tbe  whole  166  became  tbe  property 
of  W,  J.  P.  A  Co.      7'/,»  Idaho,        280 

2.  Cnsks  of  bleaching  powders  were 
Btoweii  in  tbe  hold  of  a  veasel,  opamst 
the  Bkin,  without  dunnape.  Water 
which  came  in  throngh  tiio  deck  and 
water-ways,  rwohed  the  caaks  and 
wet  their  contents,  which  rotted  the 
wood  of  the  caaks.  The  casks  were 
ttova  by  reason  of  this,  and  tbe  bleach- 
ing powders  were  railed  with  the 
water,  and  this  water  reached  some 
bundles  of  baps  and  injured  them. 
The  bags  were  being  carried  nnder  a 
liilj  of  lading  which  excepted  the  dan- 
e«ra  of  the  seas : 

^eW,  That  the  injury  to  the  bags 
was  not  consed  by  the  dnugers  ex- 
cepted,  and  that  the  ship  wu;  liable 
for  the  damage.   T/,e  AntoiniUa  C.  56i 

Set  ClUBTEK,    ], 

Dkuvekt  or  Caroo. 

Jlj'mflTHCTlON,  7, 

SEAMiN-a  Waoks,  6. 


^  BOL  o,  LioiKO,  1. 


.  A  bark,  which  waa  on  ber  way  tod« 
port  of  Caldera,  a  short  distance  tmm 
Valparaiso,  was  chartered  at  Vu- 
paraiso  to  go,  after  dolivsrin"  hfT 
cargo  at  Caldera.  to  Iqoique  orJaDin, 
and  take  a  cargo  of  nitrate  of  soda  W 
be  deliyerpd  at  Now  York.  The  chsr- 
[  ter  contained  a  clause  that  the  vessel 
was  "  well  and  sufficiently  rainnei 
stored,  and  victoaUed,  and  in  ^^"^ 
respect  fit  to  perform  the  royief, 
and  also  a  clause  "  dangers  of  tbe 
seas  and  navigation,  from  the  sl^i>^ 
of  the  charter  party  till  the  conclasioD 
of  the  voyage,  eioepted."  The  bsrt 
at  the  time  had  a  full  crew  of  twelvt, 
ail  told,  but  two  of  the  men  wen 
shipped  only  for  the  mn  to  CiWei*- 
By  sickness  and  desertion  tbe  crew 
becams  insufficient  for*  the  vnraje 
round  the  Horn,  and  after  taking  u 
the  oaigo  at  Jnnin,  the  master  went 
to  Valparaiso,  where  ha  got  a  ctW 
and  sailed  for  New  York,  but  wsJ 
driven  back  by  stress  of  weallief, 
having  been  compelled  to  jettison  ptrt 
of  tbe  cargo.  The  veaeel  sailed  agua 
from  .Valparaiso,  but  tbe  crew  muti- 
nied, and  compelled  her  master  to  pin 
back  agmn.  Whan  •  new  crew  and  s 
new  master  were  pnt  on  board,  «••' 
the  vessel  made  the  voyage  to  Se" 
York,  and  there  delivered  all  of  her 
oargo  not  jettisoned.  The  owners  ••> 
tlie  vessel  libelled  the  cargo  for  frtigit, 
and  the  consignees  of  the  cargo  lihel- 
led  the  vessel  for  loss  of  and  damagt 
to  the  cargo  :  , 

Held,  That,  aa  the  consignees  bwl 
notice  of  the  charter  party,  by  tbe  re- 
ference to  it  in  the  bill  of  lading,  th> 
charter  party  alone  was  to  be  Jootw 
to  as  the  contract  of  the  parties; 

That  the  goii«  to  Valparaiso  froi" 
Juoin  was  a  deviation  ; 

That  the  covenant  for  a  «l"Pf ™  . 
manned  for  the  voyage  attaehed  st 
Caldera,  and   that  the  doty  of  per- 


fannioK  that  coTeDBnt  icm  not  »r- 
fectfd  by  the  fact  of  the  aiecntioD  of 
the  diitrter  tt  Valparaiso,  the  bsLrk 
tben  being  at  lea,  bouod  to  Caldera ; 

Hiat  saamen  might  bare  be«n  pro- 
cared  at  Valparaiso  and  aent  to  Cal- 
dera by  Bteamer ; 

That  the  failure  to  have  a  Bufficient 
crew  was  the  causo  of  the  deviatioD, 
•nd  waa  no  jnetification  for  il  . 

That  deaertioD  of  teamen  U  no  peril 
of  the  aea  : 

That  the  Teasel  vos  liable  for  ail 
the  loas  and  damage  to  the  caigo  afler 
the  Teasel  aailed ; 

Thai  the  owneM  of  the  cargo  conld 
DOt  aplit  Dp  their  demand,  and  apply 
part  of  it  oa  an  oAet  to  the  freight, 
but  they  must  Tacover  their  damages, 
•od  the  Teasel  her  freight  T/it  El/iel, 
IM 

S.  A  Tesael  was  chartered  to  carry  i 
load  of  conl  from  Baltimore  to  Paw- 
tnctet,  B.  I.     The  charterers  v 

By  fS  a  ton,  "with  towage  from 
oyidence  to  Pawtuokel;" 
Held.  That  the  charterers 
t)oand  to  furnish  the  tnw-hoat,  to  take 
tlie  vessel  from  ProvideiK 
tucket,  bat  only  to  pay  for  it.  Kten 
\.  AudeiirUd,  "" 

COLLISrOS. 

1.  SnuoBS. 
1.  The  steamer  N,  was  going  up  the 
East  river,  about  the  middle  of  it,  at 
a  speed  of  i  ., 
A  bark  ia  ti^w  of  a  tug 
down  the  river  On  the  starboard  banc 
of  the  N.,  having  passed  the  propellei 
J.  R.,  which  was  aiao  coming  down 
the  river,  at  a  speed  of  aboat  four 
miles  BD  honr,  towing  a  mud  scow 
faateoed  on  tlie  stsrbotird  side  of  the 
J.  R.,  and  projecting  ahead  of  her. 
The  barli  and  tog  had  passed  on  " 
starboard  side  of  the  J.  R.,  and  t 
drawn  in  aheod  of  her.  A  ligl 
was  also  crossing  the  river  ahead  of 
the  J.  R.  from  etarbosrd  to  port,  and, 
to  allow  her  t«  go  by  clear,  the  helm 
of  the  latter  wsa  put  a  little  to  port 
and  then  steadied.  As  the  vpesels 
were  in  this  position,  ueither  the  N. 
nor  the  J.  K.  conld  be  aeen  from  each 
other,  but  the  pilot  of  the  N.  bed  pre- 
Tlously  seen  the  escape  steam  from 
the  J.  It.  Aa  the  bark  and  tog  reached 


and  this  movement  drew  them 
from  between  the  S.  and  the  J.  R., 
which  became  then  visible  to  each 
other.  As  soon  as  the  N.  was  seen, 
the  J,  R,  stopped  and  backed,  which 
awang  the  head  of  the  mad  ecow  to 
port  The  S.  blew  two  whistles,  and 
also  stopped  and  backed  her  engine, 
but  had  not  time  to  stop  her  headway, 
and  her  etarhoard  side  struck  the 
stsrbosrd  corner  of  the  mud  scow, 
and  the  N,  very  soon  sank : 

Held,  T)iat  the  J.  R.  was  not  in 
fonlt  in  lier  rate  of  speed,  or  in  not 
Booner  seeing  the  N,,  or  in  her  navi- 
gation ; 

That  the  N.  was  in  &nlt  in  keeping 
np  too  great  a  rate  of  speed  when  Che 
river  waa  full  of  vessels  ahead  of 
her,  and  in  not  stoppin?  and  reversing 
as  soon  as  die  should  hsTO  done,  and 
that  she  alone  was  responsible  for 
the  coUidon.     ITu  Jama  Roy,      ITT 


fastened  alongside 
going  through  Hell  Gate  eastward,  on 
a  Sood  Ude,  about  half-past  five 
o'clock  on  the  morning  of  the  IStli  of 
December,  ISse.  She  saw  the  lights 
of  the  Q.,  a  large  propeller,  coming 
westward,  meeting  her  before  she 
arriTed  at  Negro  Foint,  where  the 
channel  turns  to  the  northward.  She 
blew  one  whistle  and  was  answered  , 
with  one  whiaUe.  Both  vessels  had 
the  proper  lights,  and  the  engines  of 
both  were  stopped  and  reversed  be- 
fore the  colliaion,  which  took  place 
near  Pot  Rock,  in  the  narrowest  part 
of  the  channel,  the  veseels  coming  to- 
gether nearly  at  right  angles.  The 
three  barges  were  sunk  by  the  col- 

Heid,  That  the  steam-tug  did  not 
have  too  heavy  a  tow,  and  had  a  right 
to  go  through  EeU  Gate  oa  she  did, 
and  went  as  far  to  the  aoutherly  side 
of  the  true  tide  as  she  could  go,  and 
was  not  in  fault; 

This,  being  so,  the  G.  was  in  fault, 
either  in  uot  stopping  sooner  than  she 
did,  or  in  not  keeping  to  the  norther- 
ly edge  of  the  true  tide.  Tht  Oalalea, 

an 
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City  t«  the  Atlantic  Basin,  in  Brook- 
lyn. The  steamboat  N.  came  out 
iirom  a  pier  in  Kew  York  city,  on  a 
trip  through  the  Sound,  and  swung 
her  head  to  port  down  the  North 
nver,  during  which  movement  the 
Q.  passed  from  the  starboard  to  the 
port  side  of  the  N.,  ahead  of  her. 
The  N.  then  swung  still  further  to 
port  to  enter  the  East  river,  but  blew 
a  singfe  whistle  to  tell  the  Q.,  as  she 
alleged,  that  she  intended  to  go  out- 
side of  and  pass  her.  The  Q.  kept  on 
her  course,  and  was  struck  by  the  N. 
on  the  starboard  side,  and  sank  with 
the  barge : 

Held,  That  as  the  N.  was  behind 
the  Q.,  and  to  starboard  of  her,  -the 
course  up  the  East  river  which  she 
wished  to  take  must  cross  that  of  the 
Q.  either  ahead  or  astern  of  the  Q.; 

That,  in  adoptins^  the  manoeuvre  of 
crossing  aheaa  of  the  Q.,  the  N. 
chose  the  most  hazardous  of  the  two 
manoeuvres,  and  that,  under  these 
circumstances,  the  burden  was  on  her 
to  excuse  herself; 

That,  on  the  evidence,  the  excuse 
which  she  had  set  up,  that  the  Q. 
sheered  to  starboard,  and  thns  crossed 
her  course,  was  not  made  out ; 

That,  if  the  effect  of  the  ebb  tide 
from  the  East  river,  striking  the  port 
bow  of  the  barge,  as  the  Q.  entered 
such  tide,  was  to  deflect  the  Q.  to 
starboard,  this  was  an  effect  which 
the  N.  could  have  foreseen,  and 
guarded  against  by  not  approaching 
the  Q.  so  dosely ; 

That,  if  the  Q.  had  slowed  and 
stopped  while  under  the  bows  of  the 
N.,  such  action,  under  the  circum- 
stances, would  not  be  held  to  have 
been  a  fault     TTie  Newport,  231 

4.  A  steamer,  being  approached  from 
behind  by  another  steamer,  coming 
up  on  her  starboard  side,  on  a  round- 
ing course,  intending  to  cross  her 
bows  from  starboard  to  port,  is  under 
no  obligation  to  promote  that  move- 
ment   MeNally  v.  Meyer,  289 

5.  Two  steamboats,  the  P.  and  the  N., 
left  their  piers  in  the  North  river 
nearly  together,  both  bound  through 
the  Sound.  The  P.  left  her  pier  first, 
but  took  a  wider  sweep,  so  that  when 
the  two  vessels  were  in  the  East  river 
the  N.  was  ahead.  The  P.  movi ng  faster 


I  than  the  N.,  overhauled  her,  bo  that 
j  when  they  arrived  at  Hell  Gate  the 
stem  of  the  P.  was  ahead  of  the  stem 
of  the  N.,  the  vessels,  however,  being 
alongside.  In  this  position  they  enter- 
ed ttie  Gate  together,  both  vessels 
holding  on,  and  a  collision  occurred, 
in  which  the  P.  was  injured.  Previona 
to  the  collision,  the  supervising  in- 
spectors had  adopted  a  rule  in  refer- 
ence to  such  navigation,  but  it  had 
not  been  promulgated,  and  neiUier 
party  knew  of  its  existence  at  the 
time: 

Hddy  That  the  rule  was  not  appli- 
cable to  the  case ; 

That  it  was  unlawful  for  two  boats 
of  such  size,  going  in  the  same  direc- 
tion, to  be  .in  the  Gate  together,  and 
the  one  which  was  chargeable  with 
their  bein^  there  together  was  respon- 
sible for  their  collision ; 

That  the  P.  had  the  right  to  pass 
the  N.  in  the  East  river  l^fore  readi- 
ing  the  Gate,  if  she  could,  but  not 
having  done  so,  it  was  her  duty  oa 
reaching  the  Gate,  to  stop  and  go 
astern  of  the  N.  As  she  did  not  do 
so,  she,  and  not  the  N.,  was  liable  for 
the  collision.    The  NarraganteU,    266 

6.  The  steam  propeller  O.  and  the 
steamboat  N.  came  in  collision  off  the 
Battery,  in  New  York  harbor.  Eadi 
of  them  belonged  to  a  line  of  vessela 
running  from  New  York  through 
Long  Island  Sound.  The  starting 
point  of  the  N.  was  the  upper  side  of 
Pier  28,  North  river,  and  that  of  the 
O.  was  the  lower  mde  of  Ker  27, 
North  river,  and  the  hour  for  each  to 
start  was  4  p.  m.  On  the  afternoon  of 
November  27th,  1867,  both  Teasels 
started,  the  N.  being  the  first  to  leave 
her  pier.  The  tide  was  ebb,  and  the 
N.,  m  order  to  avoid  vessels  at  an- 
chor below  her  pier,  went  out  into  the 
river  a  considerable  distance  to  the 
westward  of  them,  before  turning 
down  the  North  river.  As  she  went 
out,  the  tide  carried  her  down,  and 
those  in  her  pilot  house  lost  sight  of 
the  0.,  and  did  not  see  her  again  till 
immediately  before  the  collision.  The 
0.  left  her  pier  almost  at  the  same 
time,  and  turned  down  the  river  east 
of  the  vessels  at  anchor.  Off  the 
Battery  were  vessels  lying  at  anchor, 
through  which  both  steamers  had  to 
make  their  way,  in  order  to  turn  into 
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the  East  river.  The  N.,  which  was  I 
the  faster  boat  of  the  two,  but  bad 
the  farther  distance  to  go,  to  set  into 
the  East  river,  turned  towards  it.  so 
as  to  cross  the  bows  of  the  O.  The 
O.  kept  her  course  and  struck  the  N. 
on  her  port  side.  Tlie  N.  did  not  stop 
her  engine  till  after  the  collision. 
The  O.  ftopped  and  backed  her  en- 
gine  as  soon  as  it  was  seen  that  the  N. 
was  crowding  on  her  course : 

ffeldyThai,  although  the  N.  left  her 
pier  first,  she  was  not,  in  view  of  the 
fact  that  the  course  she  took  was  the 
longer  one  to  enable  her  to  reach  the 
point  where  both  courses  entered  the 
£ast  river,  the  foremost  boat,  but  the 
following  boat ; 

That  the  fact  that  no  one  in  the 
pilot  house  of  the  N.  paid  any  atten- 
tion to  the  O.,  was  negligence  on  the 
part  of  the  N.,  and  the  cause  of  the 
collision ; 

That  the  courses  of  the  two  vessels 
were  not  crossiuj^,  within  the  mean- 
ing of  the  14th  Rule  for  avoiding  col- 
lisions; and,  even  if  they  could  be  so 
considered,  the  N.  did  not  keep  her 
course,  within  the  meaning  of  the  18th 
Rule,  but  crowded  on  the  O.,  and  was 
solely  responsible  for  the  collision. 
The  Oceanua,  546 

2.   8TEA1CEB  AND  SAILING   VXS8EL. 

7.  A  schooner  was  sunk  by  a  steamer  at 
night,  some  fifteen  or  twenty  miles  off 
Sandy  Hook.  The  night  was  bois- 
terous and  dark,  and,  as  the  steamer 
claimed,  foggy.  The  steamer  was  run- 
ning six  or  seven  knots  an  hour, 
although,  as  she  claimed,  an  approach- 
ing vessel  could  not  be  seen  more  than 
a  length  ahead.  No  fog-horn  was 
blown  on  board  the  schooner,  and  she 
claimed  that  the  night,  though  dark, 
was  not  foggy : 

Heldt  That  the  steamer  was  in  fault 
in  keeping  up  such  a  rate  of  speed 
in  such  a  locality  on  such  a  night, 
whether  it  was  foggy  or  not 

That  the  schooner  could  not  be  held 
in  fault  for  the  omission  to  blow  a  fog- 
horn, for  the  reason  that  a  horn,  if 
blown,  would  not  have  been  available, 
on  such  a  night,  to  give  any  useful  no- 
tice to  the  steamer.     77ie  Leo,       262 

8.  A  sloop  and  a  ferry-boat  came  in  col- 


lision at  night  in  the  Hudson  river. 
Tbe  ferry-boat  had  no  lookout  forward 
of  her  pilot  house,  and  the  red  light  of 
the  sloop,  which  was  the  ono  which 
should  have  been  visible  to  the  ferry- 
boat, was  out: 

Held,  Tliat  both  vessels  were  in 
fault,  and  the  damages  must  be  appor- 
tioned.    The  Pavonia,  2Y9 

9.  A  ship,  in  tow  of  a  tug,  on  a  hawser, 
was  going  to  sea  from  the  port  of  New 
York.  When  below  the  Narrows,  they 
met  a  schooner  bound  in,  coming  on  a 
course  which  would  have  carried  her 
to  the  west  of  them,  the  wind  being 
from  the  north  of  west.  When  the 
vessels  were  near  each  other,  the 
schooner  luffed  up  into  the  wind,  and, 
missing  stays,  fell  stern  foremost  across 
tbe  hawser,  and  was  struck  by  the 
stem  of  the  ship,  wtiich,  as  soon  as  the 
manceuvre  of  the  schooner  was  seen, 
had  8tarboarded  her  helm,  the  tug 
having  at  the  same  time  stopped : 

Held,  That  the  schooner  was  solely 
responsible  for  the  collision.  Tns 
Hibernia  and  The  Relief,  «  852 

10.  A  canal-boat  loaded  with  coal  was 
towed  on  the  port  side  of  a  tug,  bound 
to  Astoria.  The  tug  went  up  the 
channel  between  Blackwell's  Island 
and  New  York,  and.  when  above  the 
Island,  headed  across  for  the  dock  at 
Astoria.  A  schaoner  coming  down 
from  Hell  Gate,  after  passing  Hallett's 
Point,  took  a  course  to  go  down  the 
channel  between  Black  well's  Island 
and  Long  Island,  which  course  brought 
her  continually  nearer  the  shore  as 
she  approached  the  dock  at  Astoria. 
The  tu^,  as  she  approached  the  dock, 
headed  more  neany  parallel  with  the 
end  of  the  dock,  on  a  port  helm,  and, 
seeing  that  there  was  danger  of  a  col- 
lision with  the  schooner,  blew  one 
whistle,  and  stopped  and  backed.  The 
schooner  did  not  change  her  course, 
and  struck  the  canal-boat  a  glancing 
blow  on  the  port  side,  and  sunk  her, 
the  canal-boat  being  so  near  the  dock 
that  the  schooner  came  against  the 
end  of  the  dock.  The  owners  of  the 
canal-boat  and  her  cargo  filed  a  libel 
against  both  the  tug  and  the  schooner : 

JSdd,  That  the  tug  and  the  canal- 
boat  must  be  considered  as  one  steam 
vessel,  as  against  the  schooner ; 

That,  therefore,  the  case  was  brought 
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Th«t,  OD  the  eiidenoe,  the  bark  stsr- 
boarded  after  the  eteamer  had  ported ; 

That  it  wu  a  fault  In  her  so  to 
chanf^  her  conrsa  ; 

That,  bavlng  cbnn^ed  her  course,  it 
was  not  for  her  to  cntlciae  closely  the 
moveinents  of  the  gteamer  in  eiiremii, 
and  she  must  make  out  Batiafactorily 
that  it  vaa  wrong  for  the  ateamar  not 
to  ateadj  or  Btorboard,  ingtead  of 
continuing;  to  port; 

That  &n  had  fiiled  to  eatabliah 
thia.  and  must  be  held  in  fault  for  the 
collision,    rtck  v.  Ainu,  fiST 

13.  The  bark  M.  was  sunk  bj  a  coins' 
ioD  with  the  ateamer  A.,  on  the  20th 
of  April,  1671, oSBustonHarbor.tna 
thick  fog.  The  steamer  was  bound  from 
BoetOD  to  LiTerpoiil,  heading  abont 
east  by  south,  hdiI  goinjr  ic  a  epeed  of 
at  least  aeven  or  ei;;bt  milea  an  hour. 
The  lb|^  was  eo  dense  that  objects 
could  not  be  aeeo  more  thaa  fifty 
yarde,  and  the  Hteamer  was  blowing 
her  fog  whistle  at  short  intervals,  and 
hud  a  lookout  slationed  on  each  bow. 
Thej  reported  the  bark  right  abend, 
whereupon  the  steamer'a  engine  was 
at  once  reversed  and  lier  helm  ported, 
till  she  headed  sootheaat  half  east. 
■when  she  struck  the  bark  on  the  port 
aide,  catting  in  to  her  mun  hatch. 
No  soand  from  the  bark  was  beard  on 
the  steamer  till  after  the  bark  was  re- 
ported, when  (he  sound  of  a  horn  was 
beard.  The  bark  was  beading  north- 
east half  east.  There  was  very  little. 
If  any,  wind.  The  whistle  of  the 
ateamer  approaching  was  heard  on 
the  bark  some  filteeD  minatas  before 
the  collision,  and  from .  thai  time  two 
or  three  blasts  of  a  fog-horn  were 
blown  by  the  bark  in  teaponee  to  each 
blast  of  the  steamer's  whistle.    Her 


uilled   t 


'  the  f 


a  starboard  her  helm. 


much  as  she  did  under  her  port  halm, 
her  direclion  would  have  been  eaat 
northeast,  nearly  parallel  with  that  of 
the  bark;  and  that,  therefore,  the 
order  to  port  WM  a  wrong  one,  and 
contributed  to  the  collision.  77i« 
Aleppo,  6M 


14.  Two  schooners,  the  S.  A.  and  the 
S.  W.,  came  in  collision  in  a  dark 
night  in  the  Soond,  off  Black  Rock, 
the  S.  A.  being  sunk.  A  careful  look- 
oat  was  kept  on  the  S.  W.,  and  her 
witnesses  ofl  testified  that  while  lights 
on  other  Teasels  were  seen,  and  they 
were  nroided,  there  were  no  lights  on 
the  3.  A.,  and  she  could  not  be  seen 
till  the  collision  was  inevitable.  The 
witnesses  from  the  S.  A.  teatiScd  that 
her  JiKhts  were  sel  and  burning,  and 
tliat  they  were  both  taken  down  burO' 
ing  after  the  collision,  and  pat  into  the 
boats  and  brought  away  still  bDrniug, 
althou;r!i  the  Tesset  sank  so  rapidly 
that  they  did  not  ba»e  time  to  save 
all  their  clothes  : 

Held,  That  the  evidence  of  a  careful 
lookout,  that  no  ll^ht  could  bo  seen 
on  a  vessel  approaching  him.  iaalBnn- 
aCive  evid  nee  that  no  light  was  burn- 
That  the  evidence  of  the  saving  of 
the  lights  of  the  S.  A,,  under  the  cii^ 
at    suspicion   on   her 


That,  on  all  the  evidence,  the  5.  A. 
did  not  have  her  liglits  properly  set 
and  burning,  and  was  reaiunelble  for 
the  colliaion.     TAa  Sam  Welkr,      2BS 


6.  A  steamboat  was  l^ing,  properly 
moored,  at  a  pier  in  the  North  river, 
in  the  harbor  of  New  York.  Aschoon- 
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19.  A  ferry-boat  lying  at  a  dock,  caught 
fire  at  night.    A  tng  went  to  her  as- 
sistance, and,  after  having  in  vain  at- 
tempted to  put  out  the  fire,  she,  at  the 
request  of  those  in  charge  of  the  ferry- 
boat, who  feared  the  spread  of  the 
fire,  towed  the  ferry-boat  out  into  the 
stream  by  a  hempen  hawser,  for  the 
purpose  of  taking  her  to  where  she 
could  be  beached.  The  hawser  burned 
off  twice,  the  ferry-boat  drifting  each 
time.    The  second  time,  before  the  tug 
could  prevent  it,  she  drifted  against 
the  bows  of  a  schooner,  and  set  her  on 
fire.    The  tug,  fastening  to  the  ferry- 
boat   again,  pulled    her  away,  and 
towed  her  till  she  sank,  and  tnen  re- 
turned to  the  schooner  and  rendered 
her  assistance  in  putting  out  the  fire 
on  board  of  her.    The  schooner  was 
lying  at  anchor  in  a  usual  place,  hav- 
ing no  anchor  watch  on  deck,  and  it 
appeared  that  it  was  not  usual  to  keep 
an     anchor  watch    upon  vessels    so 
anchored,  except  in  cases  of  fog  or 
storm.    The  owners  of  the  schooner 
claimed  to  recover  damages  from  the 
tng  for  the  setting  of  the  schooner  on 

fire: 

ffeld,  That,  the  schooner  being  at 
anchor  in  a  proper  place,  the  burden 
of  proof  was  on  the  tug  to  prove  that 
she  was  not  in  fault  in  towing  the 
ferry-boat  against  the  schooner,  and 
none  the  less  so,  because  the  ferry- 1 
boat  was  on  fire ; 

That  the  action  of  the  tug,  in  tow- 
ing the  ferry-boat  away  from  the  dock, 
was  not  witoin  the  rule  which  author- 
izes one,  in  case  of  necessity,  to  de- 
stroy another's  property,  in  order  to 
prevent  the  spread  of  a  fire ; 

That  the  towinc  of  the  ferry-boat 
out  by  a  hempen  hawser,  which  was 
likely  to  burn  oflP  and  let  her  drift, 
was  an  act  of  negligence  on  the  part 
of  the  tug ; 

That  the  schooner  was  without 
fault,  and  was  entitled  to  recover  her 
damages.    The  Clara  Olarita,        375 

See  EviDENOE,  2. 
Neolxgence. 
Pasties. 

CONFLICT  OF  JURISDICTION. 
See  IBAKKBurrcT,  10. 

CONFUSION  OF  GOODS. 
See  Bill  of  Lading,  1. 


CONSIGNEE. 
See  Pilotage,  2. 

CONSTITUTIONAL  LAW. 
See  JuBiSDicnoN,  6. 

CONTRACT. 

1.  A  contract  for  the  wharfage  of  a 
canal-boat  is  a  maritime  contract. 
The  Kale  Tretnaine,  60 

2.  A  contract  for  building  a  ship,  or  sup- 
plying materials  for  her  construction, 
IB  not  a  maritime  contract.  Foster  v. 
Ellis,  83 


3.  The  owner  of  two  vessels  gave  a 
mortgage  upon  each,  to  secure  the 
payment  of  a  promissory  note  for  one 
thousand  pounds  sterling,  lawful  mon- 
ey of  Great  Britain.  1  he  vessels  be- 
ing sold  in  admiralty,  the  mortgagees 
applied,  on  petitions,  for  the  payment 
of  the  amount  secured  by  the  mort- 
gages, out  of  the  surplus  and  remnants 
of  the  ships: 

Held,  That  it  was  the  intention  of 
the  parties  to  the  notes  and  mortgages 
that  the  sums  secured  thereby  should 
be  solvable  only  in  gold  coin,  and  that 
the  contracts  were  adequately  ex- 
pressed to  that  end  in  the  instruments: 
That  such  contracts  are  as  lawful 
when  mode  since  the  passage  of  the 
legal  tender  Acts  by  Congress,  as  be- 
fore; 

Tlaat  the  recovery,  therefore,  must 
be  for  so  many  dollars  in  gold  and  sil- 
ver coin,  as  are  equivalent,  at  the  rate 
agreed  upon,  to  the  number  of  pounds 
sterling  expressed  in  the  notes  and 
mortgages,  with  the  agreed  interest 
added ; 

That,  if  the  surplus  and  remnants 
in  Court  consist  of  money  less  in  value 
than  gold  and  silver  coin,  so  much  of 
such  money  must  be  applied  to  the 
satisfaction  of  the  recovery  as  will 
purchase  the  amount  of  gold  and  sil- 
ver coin  of  the  United  States,  for 
which  the  recovery  was  had.  The 
Surplus  of  the  Edith  and  the  Polar 
Star,  144 

See  Admiraltt. 
Lien,  2,  8. 
Seamen's  Wages,  2. 

COSTS. 
1.  A  libel  having  been  filed  against  * 
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«t»»aM'»T.  friic  \ra««  eeiz'Hl  uriilcr  process 
is^ueil  i/U  it,  an^i  was  d  schRrii^ed  from 
that  am^iit  oo  a  stipulation  for  value 
ha^insT  b«»t»n  ijiTeii.  Subsequently  a 
final  tlecrf'*'  was  rendered  ac^lnj?t  her 
f<>r  |14>.7i  0.  and  that  sum  was  paid 
into  tht»  reji^try  of  the  Court  by  the 
claimants,  with>>ut  an  executicm  hav- 
inf^  bet'n  issued  or  a  sale  of  property 
havinir  taken  place.  Thereupon,  the 
marshal  by  whom  the  original  process 
w  as  served,  but  who  had,  in  the  mean 
lime.  tr^>ne  out  of  office,  pre^sented  to 
the  cltrk  for  taxation  a  bill  for  his 
conim  Psion  on  the  $148,7»K>,  under 
the  fee  bill  of  Ft  hruary  2»ith,  1853 
(!♦»  I'.  S.  Stat  at  Larpe' l*M },  as  on  a 
8  ttleiuent  of  the  case.  The  clerk  de- 
clined to  t&x  the  bill,  and  the  marshal 
appealed: 

J/*U,  That  the  payment  of  the 
monc}'  under  the  decree  was  a  settle- 
ment of  the  claim  by  the  parties, 
within  the  languasre  of  the  fee  bill, 
and  that  the  marshal  was  entitkd  to 
the  commission.      The  Jiit»sia,  84 


2.  A  witness,  subpoenaed  at  the  place 
of  trial  on  the  day  on  which  he  is  re-  | 
quirvd  by  the  subpoena  to  attend  in  | 
iourt,  is  not  entitled  to  travel  fees  to 
and  in>m  his  place  of  residence.  If  ■ 
nt>t  so  subpwnaed,  he  is  entitled  to  ' 
such  travel  fee.     The  :Sunutf3ide,    162  i 

S.  Travel  fees  for  a  witness  subpcenaed  ' 
out  ol  the  State  can  (  nlv  be  taxed  for  ! 
a  hundred  miles.     The  Leo,  486  i 

4.  Where  a  sheriff  had  levied  on  prop- 1 
erty  of  a  debtor  who  was  afterwards  j 
adjudged  a  bankrupt,  and  the  sale  of  i 
the  property  was  enjoined  and  the  [ 
property  was  subsequently  sold  bv  the  I 
as.>;iirnee  in  bankruptcy  for  an  amount  I 
less  than  the  face  of  the  execution  in 
the  sherifi*'8  hands : 

£^r/</.  That  the  sheriff  was  entitled 
to  poundatre  on  the  amount  which  the 
prt>perty  brought,  to  be  paid  bv  the 
nsMjruee  out  of  the  proceed.;  and^that. 
If  the  sheriff  act^d  in  ^ood  fidth.  he 
was  so  enUtled,  without  reference  to 
the  vahdity  of  the  judgment  HWcA', 
*''  278 

D 

DAMAGES. 
1.  In  a  <»ae  of  colliBion  for  the  sinking 


of  a  schooner  by  a  steamer  in  Long 
Island  Sound,  the  libel  alleged  that 
the  schooner  waa  "  sunk."  and  the  an- 
swer admitted  that  "the  ecbooDer 
with  her  cargo  waa  aimk  and  lost." 
The  steamer  was  held  liable,  and  the 
commissioner,  to  whom  it  was  refer- 
red to  ascertain  the  danuiges,  reported, 
as  such  damages,  the  whole  TtXn%  of 
the  schooner  and  her  caigo.  Excep- 
tions were  filed  to  the  report,  because 
the  commissioner  had  allowed  snch 
whole  value  in  the  absence  of  sny  proof 
that  the  libellanta  had  tried  to  raise 
the  vessel,  or  that  she  could  not  be 
raised;  and  because  be  had  allowed  such 
whole  value  although  one  of  the  libe- 
lants who  owned  half  of  the  schooner 
had  insurance  on  her,  and  had  been 
paid  by  the  insurers   for  a  t-jtal  loe : 

Beld,  That,  on  the  pleadings,  no 
proof  was  neeessair  that  the  schooner 
could  not  be  raised ; 

That  the  facts  in  relation  to  the  in- 
surance constituted  no  defence.  Tf'f 
MetU,  2^3 

2.  A  bark  waa  sunk  by  a  collision  inth 
a  steamship  off  the  George's  Bauk, 
and  the  steamship  was  held  liable  for 
the  damaares.  The  bark  was  owned  in 
St  John,  N.  B.,  and  was  bound  from 
Glasgow  to  New  York.  Evidence 
was  given  as  to  her  value,  by  wit- 
nesses from  St.  John  and  from  New 
York.  The  commissioner  reported, 
as  damages,  the  value  of  the  vcs-el 
"  at  the  time  and  place  of  loss."  The 
claimants  excepted  to  the  report  on 
the  ground,  among  oUiers,  that  there- 
port  did  not  state  at  what  port  or 
place  the  value  of  the  vessel  was  fixed, 
and  that  the  report  really  gave  the 
value  by  turning  her  gold  value  into 
currency : 

Held,  That,  where  a  vessel  is  lost  at 
sea,  proof  of  her  value  at  the^  time 
and  place  of  her  loss  may  in  ordinary 
cases  be  made  by  evidence  of  her 
value  at  her  last  port  of  departope,  or 
at  the  place  of  her  destination ; 

That  the  commissioner  having  ta- 
ken the  lowest  value  given  by  any 
witnesses  as  her  value  in  New  York, 
and  tbe  witnesses  having  given  tiieir 
values  in  currency,  the  exceptions 
must  be  overruled.  Th»  Pennsylvania, 

253 

See  TowBOAT,  2. 


DELIVERY  OF  CARGO. 

1.  A  ship  arrived  at  New  TorV,  haviDg 
on  board  eleTCD  Csaes  of  iron  goods 
consigned  to  B.,  nho,  aeeing  in  a 
DewB^per  that  she  had  airlred,  and 
knowing  that  abs  was  to  bring  the 
goodn,  w«Dt  to  the  office  of  the  agents 
of  the  afaip,  and  paid  the  freight 
on  the  guods.  Two  dajs  afterwards 
he  paid  the  dntiea  on  them,  and  a  pi 
mit  for  their  landing  was  obtaine 
and  waa  received  by  the  coatom-hou 
officers  on  board  of  the  vessel.  The 
eleven  casefl  were  discharged  from 
the  ship  on  the  wharf.  One  of  them 
went  to  the  public  store,  and  was  '" 
mately  received  by  B.  The  othe 
remained  on  the  wharf  till  the  vessel 
left,  and  what  became  of  them  after- 
wariis  did  not  appear.  B.  filed  a  litiel 
against  the  ship,  to  recover  their 
mine.  The  Owner  of  the  ship  set  n^ 
that  the  goods  were  duly  delivered  ; 

Held,  That  the  burden  of  proof  wai 
on  the  ship,  to  show  that  notice  wai 
given  to  B.  of  the  plnce  where  the 
ship  was  to  diachargG,  and,  as  she  had 
failed  to  prove  the  givinj;  of  such  no- 
tice, B.  was  entitled  to  recover.  Thi 
Prittct  AlterC.  38^ 

S.  Stone-ware  pipes  were  ahippod  on  e 
ressel.  under  a  bill  of  lading,  eicept- 
ing  dangers  of  the  seas  and  naiiga- 
tion,  but  containing  no  eiception  of 
loss  by  breakage.  They  were  in  gooA 
order   wbea   received,   were    sMwed 

Croperiy  and  handled  carefully  in 
inding  and  discharging,  hut  some  of 
them  came  to  pieces  while  beinj;  di»- 
charzed.  from  the  development  of 
cracks  existing  when  the  pipes  were 

Euton  board,  or  caused  while  on  b<japd 
y  the  perila  of  the  sea,  tlie  ship  hav- 
ing met  with  bad  weatiier.  The  con- 
signee tendered  the  frei^^ht  on  the 
BDDud  pipes  delivered,  which  was  re- 
Jiised.  and  freight  waa  denjandod  on 
the  whole,  at  the  rote  per  ton  specified 
in  the  bill  of  lading,  and  a  libel  was 
filed  against  the  goods,  to  recover  the 
freight: 

ffild.  That,  ns  the  goods  were  prop 
erly  atowed  with  reference  to  their 
character  and  tlieir  apparent  condi- 
tion, the  vessel  was  not  liable  for  the 
breaboge,  and  waa  entitled  to  retaiu 
all  the  goods  till  the  full  freight  was 
paid.  Tailn  Hundred  and  iSixty-fivt 
VUrifitd  Simte-Kore  Staer  Piptt.    102 


DEMURRAGE. 

.  Cargo  was  shipped  on  a  ba^e  at 
Philadelphia  to  he  bronght  to  New 
York  and  .there  delivereiTlo  the  ship 
L.  The  barge  delayed  on  the  voyage 
to  New  York,  and  failed  to  deliver  tBe 
cargo  to  the  L.  as  soon  as  the  shipper 
had  contracted  to  deliver  it  to  her, 
and  he  filed  a  libel  againat  the  ba:^e 
to  recover,  as  damages  for  the  delay, 
demurrage  for  which  it  waa  alleged 
he  had  become  liable  to  the  L. : 

Held,  That,  as  it  did  not  appear 
that  any  legal  claim  for  demurrage 
existed  against  the  libellant  in  respect 
of  any  delay  in  putting  on  board  the 
L.  the  cargo  in  question,  or  that  any 
snch  demurrage  bad  been  pud,  the 
libel  must  l>e  dismissed.  J%<  Barge 
called  The  ll'i/ttfiarr*  teal  and  Iron 
Company,  129,  482 


nebl.  That  she  was  not  obliged  to 
await  lier  turn,  in  respect  of  any  other 
vessels  which  the  consignets  of  such 
cargo  were  dischai^ing,  but  waa  en- 
'""   '   '      ' rrago  for  delay  caused 


'.  Auticnried, 


so  waiting, 

DEVIATION. 
See  CaiBTER,  1. 

E 

EVIDENCE. 


E articular  importation  of  coodi 
e  legitimately  inferred  oy  a  .  . 
from  a  previous  fraudulent  intent  and 
previous  fraadulent  acts,  shown  in  re- 
spect to  previous  importations. 

The  same  kind  of  evidrnce  is  legit- 
imate in  prosecutions  fur  the  forfeiture 
of  property  under  the  iDt*rnal  revenue 
Acta.     A  QuaiiUls  of  ToUceo,       112 

S.  Nothing  is  more  unreliable  than  tes- 
timony from  those  on  one  moving 
vessel,  as  to  the  absolute  actiona  of 
another  moving  vessel.  JtcNaliy  v. 
MewT.  aS9 

The  odI;  mTb  reliance,  aa  ■  general 
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rale,  as  to  the  course  and  deflections 
of  a  yessnl,  is  the  testimony  of  those 
who  hold  her  helm  in  their  hands.  Id. 

8.  Everything  is  to  be  presumed    as 

^a^ainst  the    despoiler    of  evidence. 

The  Idaho,  280 

See  Assignment,  2. 
Bankruptcy.  12. 
Collision,  14,  16. 


FRAUD. 

See  BANKErPTCT,  10,  12. 
Bill  of  Lading,  1. 
evidknce,  1,  8. 
Import  Acts. 
Internal  Revenue. 
Practice  in  Bankeuftct,  6, 9. 

FRAUDULENT  CONVEYANCE. 

A  conveyance  by  a  man  to  anotjier,  who  ' 
subsequently  conveys  to  the  wife  of 
the  first  grantor,  cannot  be  set  aside  | 
as  beiQg  fraudulent  and  void  under  > 
the  statute  of  New  York  (2  Rev,  Stat  \ 
137,  §  1),  if,  at  the  time  of  such  con- , 
veyance,  the  grantor  was  solvent  and  . 
ha(i  no  intention  of  defrauding  his 
creditors,  where  the  application  to  set ' 
it  aside  is  made  in  behalf  of  subse- 
quent creditors.     Sedffwick  v.  Place, 

184 

FREIGHT. 

See  Payment,  8. 

i^RACTicE  in  Admiralty,  2. 
Seamen's  Wages,  6. 
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IMPORT  ACTa 

1.  The  meaning  of  the  clause  of  the  1st 
section  of  the  Act  of  March  8d,  1863 
{UU.S.  Stat,  737),  which  provides 
that  in  case  of  tbe  entry  of  |^oods  by 
means  of  any  false  paper.  A.,  **  said 
goods,  wares,  and  merchandise,  or 
uieir  value,  shall  be  forfeited  and  dis- 
posed of,  <frc.,"  is  that  the  value  of  the 
goods  may  bo  recovered  by  action 
against  the  persons  making  the  entry. 
The  U,  S,  V.  Baker,  25 


2.  W.  A  Co.,  having  imported  a  quan- 
tity of  sngar  from  Manila,  presented 
at  the  Custom  House  an  entry  for 
warehouse,  in  which  was  stated  the 
number  of  mats  of  sugar  and  the  ag^ 
grregate  weight  of  tbe  sum  in  peculs, 
and  uidemeath  the  number  of  pecols 
a  certain  number  of  poanda.  The  en- 
try having  been  completed,  and  the 
goods  having  been  afterwards  taken 
out  of  bond  and  the  duties  paid,  and 
an  action  being  brought  against  W. 
A  Ca,  nnder  the  Act  above  named, 
to  reoover  the  Talue  of  the  goods,  it 
was  claimed  thot  this  was  a  false  en- 
try, in  that  the  number  of  pounds 
stated  was  not  correct: 

Held,  that  if  the  defendants  under- 
took to  state  in  their  entry  the  nuot- 
ber  of  pounds,  they  were  bound  to 
make  a  true  statement  thereof;  and 
that  that  statement  would  be  true 
if  it  was  a  statement  of  the  number  of 
pounds  which,  by  the  usage  at  the  Cus- 
tom House  at  the  time,  was  required  to 
be  put  in  for  that  number  of  peculs ; 

That,  if  the  statement  of  the  pounds 
was  false,  and  was  made  with  the  in- 
tent to  procure  the  entry  of  the  sugar 
on  the  payment  of  a  smaller  sum  for 
duties  than  ought  to  have  been  paid, 
such  act  was  done  "  knowingly,"  with- 
in the  meaning  of  the  Act ; 

That,  in  fudging  of  the  question  of 
intent,  the  jury  would  have  a  right  to 
take  into  consideratinn  the  subsequent 
conduct  and  acts  of  the  defendants  ; 

That  the  word  "  entry,*  in  that  Act* 
means  the  entire  transaction  by  which 
the  importer  obtains  the  entrance  of 
his  goods  into  the  bod}'  of  the  mer- 
chandise of  the  United  States ; 

That  the  bribing  of  a  weigher  by  an 
importer,  at  any  time  before  the  final 
payment  of  the  duties,  with  the  intent 
of  procuring  a  false  return,  and  the 
procuring  of  a  false  return  from  him, 
whereby  the  Government  should  re- 
ceive less  duties  than  it  ought  to 
have  received,  would  be  on  act  within 
the  provisions  of  that  section  of  the 
Act; 

That  the  act  of  one  member  of  a 
firm,  in  subscribing  an  entry  in  the 
firm  name,  and  taking  the  oath  there- 
to, is  to  be  deemed  the  act  of  the 
firm; 

That  the  fact  that  previous  entries 
of  sugar  by  the  defendants  had  been 
made  at  one  certain  number  of  pounds 
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to  the  pecnl,  would  JTistify  the  jury  in 
finding  that  thedefendauts  had  knowl- 
edge of  a  usage  at  the  i\i8tom  House 
to  reqnire  the  reduction  of  the  peoul 
to  poands  at  that  rate  ; 

That  the  provisions  of  the  Ylst  sec- 
tion of  the  Act  of  March  2d,  1799,  in 
relation  to  the  hurden  of  proof,  do 
not  apply  to  suits  under  this  Act  of 
1863; 

That,  on  a  forfeiture  of  the  ^oods 
by  reason  of  the  falsity  of  the  original 
warehouse  entry,  toe  GoTernment 
-would  be  entitlea  to  recoyer  the  value 
of  the  goods,  as  it  was  at  the  time  of 
such  entry ;  and  that,  on  a  forfeiture 
by  reason  of  any  fiilse  practice  subse- 
quent to  such  original  entry,  the  Gov- 
ernment would  be  entit  ed  to  recover 
the  value  of  the  goods  at  the  time  of 
the  payment  of  the  dutiee.  Id. 

8.  Under  the  1st  section  of  the  Act  of 
March  Sd,  1868,  to  prevent  frauds  on 
the  revenue  (12  U.  8.  8iat.  at  Large, 
737),  an  action  of  debt  lies  in  behalf 
of  the  United  States,  to  recover  the 
value  of  goods  imported  in  violation 
of  the  provisions  of  that  section, 
against  the  person,  be  he  owner,  con- 
sigoee  or  agent  of  the  goods,  who 
knowingly  makes  or  attempts  to  make 
an  entry  of  them  by  any  of  the  false 
or  fraudulent  means  specified  in  that 
Act     The  U.  8.  V.  WUletU,  220 

4.  Revenue  laws,  which  impose  forfeit- 
ures for  fraud,  are  not  technically 
penal,  so  as  to  call  for  a  strict  con- 
struction, but  are  to  be  construed  so  as 
effectually  to  accomplish  the  intention 
of  their  makers.  Id, 

See  pLBAmNG,  2. 

INTERNAL  REVENUE. 

1.  The  internal  revenue  Act  of  March 
8d,  1865,  which  went  into  eflfect  on 
the  li>t  of  April,  1866,  imposed  a  tax 
of  thirty-five  cents  a  pound  upon 
certain  tobacco,  upon  which  the  pre- 
vious Act  had  imposed  a  tax  of  twenty- 
five  cents  a  pound.  On  the  81st  of 
March,  1866.  L.,  a  tobacco  dealer  in 
New  Tork,  entered  upon  his  sales-book 
a  sale  of  about  $60,000  worth  of  snch 
tobacco  to  K.  <&  W.,  who  gave  him 
their  check  for  the  amount*^  Two  or 
three  days  afterwards  he  gave  to  K.  <& 
W.  his  check  for  the  same  amount 
The  tobacco  never  passed  into  the 
Bt.  Vol.  V.— 88 


possession  of  E.  <fe  W.,  but  L.  kept  it 
on  his  own  premises,  treated  It  as  his 
own,  and  disposed  of  it  as  such.  la 
connection  with  that  alleged  sale,  he 
entered  a  quantity  of  the  tobacco  in 
the  tax-book,  at  that  date,  and  re- 
turned it  as  sold : 

ffeld,  That,  under  the  94th  section 
of  the  Act  of  June  SOth,  1864,  it  was 
illegal  for  L.  to  return  that  tobacco 
for  tax,  because  it  was  not  sold,  nor 
was  it  "removed  for  consumption," 
under  the  91st  section  of  the  same 
Act; 

That  the  fact  of  this  tax  of  twenty. 
Ave  cents  having  been  paid  on  this 
tobacco  by  L.,  under  the  above  cir- 
cumstances, was  no  reason  for  his  not 
returning  for  tax  a  sale  of  a  portion  of 
it  in  April  and  May,  1867  (althouirh 
the  tax  upon  such  tobacco  had  at  that 
time  been  reduced  to  fifteen  cents  a 
pound,  by  the  Act  of  July  13th,  1866), 
notwithstanding  the  provision  of  the 
70th  section  of  the  latter  Act  A 
Quantihf  of  Tobacco,  112 

2.  Under  the  90th  section  of  the  Act  of 
1864,  as  amended  by  the  9th  section 
of  the  Act  of  July  18th,  1866,  a  man- 
ufacturer  of  tobacco  is  required  to 
keep  a  book  showing  the  goods  manu- 
factured by  him,  as  well  as  the  goods 
he  has  sold. 

Manufactured  e^oods,  under  that  sec- 
tion, means  goods  the  manufacture  of 
which  is  completed,  so  that  the  goods 
are  in  condition  to  be  sold.  Jd, 

8.  It  appeared  to  be  the  manner  of  do- 
ing business  in  the  warehouse  of  L., 
to  enter  for  tax  on  a  certain  day  a 
large  mass  of  tobacco,  which  was  then 
taken  down-stairs  into  the  retail 
counter  department,  where  it  was  sold 
at  retail,  no  record  being  kept  of  such 
sales: 

Held,  That  this  was  an  illegal 
mode  of  doing  business;  that  there 
was  no  s<de  when  the  property  was 
taken  to  the  retail  counter ;  and  that, 
under  the  90th  section  of  the  Act  of 
1864,  as  amended  by  the  Act  of  July 

.  18th,  1866,  a  record  of  the  sales  at 
the  retail  counter  should  have  been 
kept,  and  an  abstract  of  such  sales  re- 
turned  by  the  10th  day  of   every 

•  month.  /a. 

4.  Under  the  44th  section  of  the  in- 
ternal revenue  Act  of  July  20,  1868, 
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(15  8tatuU$,  p.  142),  the  wine  and  dis- 
tilled epirlts  owned  by  a  wholeeale 
liquor  dealer,  are  not  forfeited  by  rea- 
son of  his  not  having  paid  the  special 
tax.  That  forfeiture  is  applicable  to 
the  wines  and  spirits  of  distillers  and 
rectifiers  only.  Two  Thoutand  Bottles 
of  lAquor,  266 

0.  Two  nnstamped  packages  of  tobacco, 
and  some  unstamped  packages  of  ci- 
garettes, were  found  in  a  tobacco 
store.  It  was  a  question,  on  the  eyi- 
dence,  whether  tnese  packages  be- 
longed to  the  establishment  Other 
packages,  properly  stamped,  were  also 
found  there.  Tnere  was  evidence 
tending  to  show  that  the  person  in 
charge  of  the  store  had  been  in  the 
habit  of  not  destroying  the  stamps  on 
packages  which  were  emptied,  but  of 
keeping  them: 

Beld,  That  the  unstamped  packages 
must  be  forfeited,  under  the  ?Oth  sec- 
tion of  the  Act  of  July  20th,  1868  (15 
U,  S.  Stat,  at  Large,  166); 

That  the  expression,  "in  fraud  of 
the  internal  revenue  hiwa,"  in  the 
48th  section  of  the  Act  of  June  80th, 
1864,  as  amended  by  the  9th  section 
of  the  Act  of  July  18th,  1866  (14  Id., 
Ill),  means,  "in  yiolation  of  the  in- 
ternal rerenue  laws ; " 

That,  although  there  might  have 
been  no  intent  to  sell  or  remove  the 
stamped  packages  without  their  pay- 
ing the  taxes  which  the  stamps  indi- 
cated, there  might  have  b<>en  a  design 
to  remove  and  sell  them  in  fraud  of 
the  law ; 

That,  if  there  was  an  intention  on 
the  part  of  those  in  charge  of  the 
establishment,  to  violate  the  law  in 
relation  to  the  goods  that  were  tax- 
able, by  not  canceling  the  stamps  on 
packages  that  were  sold,  as  required 
by  the  7 2d  section  of  the  Act  of  July 
20th,  1868.  then  the  whole  establish- 
ment was  forfeited ; 

That,  if  the  unstamped  packages 
belonged  to  the  establishment,  and 
were  there  for  the  purpose  of  being 
sold  without  the  payment  of  tax  upon 
them,  it  would  be  good  ground  for 
forfeiting  the  entire  establishment ; 

That  the  Government  must  make 
out  its  case  to  the  satisfaction  of  the 
jury,  by  a   preponderance  of  testi- 
mony.    A  Quantitif  of   Tobacco  and\ 
Cigart,  40V  | 


6.  The  49th  section  of  the  internal 
venue  Act  of  July  18th,  1866  (14  Ui 
8,  Stat,  at  Large,  p.  164),  provided 
that  every  brewer  shonlct  "  enter  or 
cause  to  be  entered,  in  a  book  to  be 
kept  by  him  for  that  purpose,"  the 
number  of  barrels  of  fermented  Uquor 
made  by  him  on  each  day.    The  61  at 
section  of  the  same  Act  provided  that 
every  brewer  who  "  shall  intention- 
ally make  a  false  entry  in  said  book, 
or  in  said  statement,  or  knowinglv  al- 
low or  procure  the  same  to  be  done, 
shall  forfeit)  for  every  such  offence,  all 
ihe  liquors  made  by  him  or  for  him, 
and  all  the  vessels,  utensils,  and  ap- 
paratus used  in  making  the  same,  and 
DC  liable  to  a  penalty  of  not  less  than 
|500,  nor  more  than  $1,000,  to  be  re- 
covered, with  coats  of  suit,  and  shall 
be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  imprisoned  for  a  term 
not  exceeding  one  year.    And  any 
brewer  who  Rhall  neglect  to  keep  the 
booirs,  or  refuse  to  furnish  the  account 
and  duplicate  thereof,  as  provided  by 
law,    •    •    •    shall,  for  every  such 
neglect  or  refusal,  forfeit  and  pay  the 
sum  of  $800 : " 

Held,  That  the  latter  clause  of  the 
section  did  not  affix  the  penalty  of 
$800  to  the  omission  to  make  proper 
entries  in  a  book  kept  by  the  brewer, 
but  to  the  failure  to  keep  any  book  at 
all.     The  United  Stales  v.  d^ermeyer, 

641 
See  JuBiSDicnoN,  6. 
Pleadiko,  1. 

VSRDIOT. 


JXTRISDICTTON. 

1.  The  jurisdiction  of  the  admiralty  de- 
pends upon  the  subject-matter  alone. 
The  Kate  Tremaine,  60 

2.  A  Court  of  admiralty  has  jurisdiction 
over  an  action  brought  by  a  pilot  to 
recover  the  half  pilotage,  declared  by 
a  State  statute  to  be  due  to  the  first- 
pilot  who  tenders  his  services  to  a 
vessel.    Banla  v.  McNeH^  74 

8.  P.  filed  a  petition  in  bankruptcy,  al- 
leging that  he  was  a  member  of  the 
firm  of  C.  P.  (b  Co. ;  that  the  other 
members  resided  in  Pennsylvania ; 
that  he  had  resided  for  more  than  six 
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nontlis  next  immediately  preceding 
the  filing  of  hit  petition,  id  the  city  of 
New  York ;  that  the  members  of  the 
partnership  owed  debts  exceeding 
three  handred  dollars,  and  were  un- 
able to  pay  their  debts  in  fhll;  and 
that  the  other  members  of  the  firm 
had  been  requested  to  unite  with  him 
in  his  application,  and  refosed  to  do 
BO.  The  petition  prayed  that  th e  said 
copartnership,  and  each  member  there- 
of, might  l>e  Shdjndged  by  a  decree  of 
the  Coart  to  be  bankrupts.  On  the 
filing  of  that  petition,  the  Coort  made 
an  order  that  the  other  members  of 
the  firm  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted. 
They  appeared  by  attorney  on  the  re- 
turn day,  and  filed  a  written  consent 
to  be  acQudged  bankrupts ;  and,  there- 
npon,  an  order  was  made  sludging 
them  idl  bankrupts.  On  their  appli- 
cation for  a  dischai^,  specifications 
of  opposition  were  filed,  raisins  the 
qnestfon  of  the  jurisdiction  of  the 
Court.  The  ground  of  the  want  of 
jurisdiction  which  was  set  forth  was, 
that  the  petition  did  not  show  that  the 
members  of  the  partnership,  as  such, 
carried  on  business  in  the  District  at 
any  time  within  six  months  next  pre- 
ceding the  filing  of  the  petition,  or 
that  the  partnership  had  any  assets, 
either  at  the  time  of  the  filing  of  the 
petition,  or  within  such  six  months: 

Htld,  That  the  petition  showed  a 
sufficient  residence  of  P.  within  the 
District ;  that  it  sufficiently  averred  a 
subsisting  partnership,  to  satisfy  the 
requirements  of  section  36  of  thehank- 
ruptcy  Act;  that  the  proof  showed 
that  copartnership  assets  had  come 
into  the  hands  or  the  assignee;  and 
that,  under  the  provisions  of  section 
86  of  the  Act,  and  of  General  Order 
Ko.  18,  the  Court  had  jurisdiction  of 
the  proceedings.    Fenrfs  Cate,        89 

4.  Owners  of  a  majority  interest  in  a 
ship  gaye  a  mortgage  on  it  to  M.,  to 
secure  advances.  The  mortgage  hav- 
ing become  due,  M.  took  possession 
of  the  interest  mortgaged,  and  claimed 
to  hold  the  ship  as  majority  owner. 
Thereupon  S.,  the  master,  woo  was  a 
part  owner  in  the  vessel,  and  T.,  an- 
other part  owner,  ejected  M.,  and  he 
thereupon  filed  a  possessory  libel 
against  them  and  the  vessel,  to  recover 
possession  of  the  ship : 


ffeld,  That  the  court  had  no  juris- 
diction  of  the  action.  MorffanY,  Tap- 
teoU,  26^ 

6.  Property  was  seized  by  a  collector  of 
internal  revenue  on  September  26th» 
1867,  and  was  next  day  released  to 
the  claimant  on  a  bond  given  under 
the  48th  section  nf  the  internal  revenue 
Act  of  June  80th,  1864  (18  U.  8.  Stat. 
288).  On  October  10th,  1867,  an  in- 
formation  was  filed  against  the  prop- 
erty. On  October  22d,  the  collector 
made  a  new  seizure  of  snch  of  the 
property  first  seized  as  could  be  found 
in  the  possession  of  the  claimant.  No 
information  was  filed  on  that  seizure. 
The  Circuit  Court,  on  a  writ  of  error^ 
decided  that  the  first  seizure  was 
abandoned,  and  the  claimant  was  en- 
titled to  judgment.  The  collector  then 
applied  to  this  Court  for  a  certificate 
of  probable  cause : 

Seld,  That  the  application  must  be 
denied  for  want  of  jurisdiction.  Ninetjf^ 
two  BarreU  of  Rectified  Spirits,      328 

6.  All  State  legislation  providing  for 
the  enforcement  of  maritime  contracts* 
in  any  other  manner  than  by  a  com- 
mon-law remedy,  infringes  on  the  ex- 
clusive jurisdiction  of  the  Federal 
Courts,  and  is  unoonstitutionaL  7%« 
Surpltu  and  Bemnante  of  the  Ship 
JEdUh,  432 

7.  The  firm  of  F.  A  Co.,  composed  of  F. 
L.  and  G.,  did  business  m  New  Or- 
leans, La.,  and  expired  by  limitation 
in  September,  1862.  In  August,  1867» 
0.,  then  residing  in  the  city  of  New 
York,  filed  his  petition  to  be  declared 
a  bankrupt.  He  was  declared  a  bank- 
rupt, and  an  assignee  was  appointed. 
G.  afterwards  obtained  his  discharge. 
In  Februanr,  1868,  F.  and  L.,then  re- 
siding in  New  Orleans,  filed  their  peti- 
tion Siere,  praying  that  all  the  mem- 
bers of  the  firm  of  F.  A  Co.  might  be 
declared  bankrapts.  An  assignee  was 
elected  in  those  proceedings,  and  he 
afterwards  sold  a  piece  of  land  in 
Texad  to  one  B.  B.  not  being  satis- 
fied with  his  title,  applied  to  this 
Court  in  order  to  have  the  assignee 
appointed  in  these  proceedings  join 
in  the  conveyance : 

Beld,  That  the  proceedings  in  Louis- 
iana were  void  for  want  of  jurisdic- 
tion ;  that  it  was  the  duty  of  the  aa- 
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•ifi^««  in  the*c  procecdirjr*  to  hare  F. 
aod  L.  a«'jufii;ea  baokrupt  (»t  rappie- 
inentAl  pro<'^edinir«  in  this  Coort :  and 
that  In  DHth«rr  of  the  proc^insrt.  as 
th<^y  now  tfUtod,  couid  the  titl>^  of  the . 
members  of  F.  4k  Co.  to  the  real  f«tate  '• 
in  qQ<»tion  be  coorejed.     Gruniit'tf* 


A  perfm  wbo  adraxiPM 
the  cre-iit  of  a  ^jrt.£t.  k-.-;  <or  t?»e  p^*- 
poae  of  r«t^ncis:  ber.  r  i'Jt  ivrsr.^- 
\rkz  her  wiih  »«e«iTT  scpC'li**.  lad 
vbieh  u  actoallT  ei&;<«vvec  kr  tkal 
porpofe,  has  a  Hmi  ob  f  be  ship  irM 
■  .^chadfaiK-efii.   TtttJ.F.Smauxr,  151 


See  ADimiALTT. 

Co5TEACT,  1,2. 

pEArTICC  W  BAXKRmCT,  14. 

PaAfmcE  I J  E<iuiTT,  2. 

TOET. 


L 

LIEN. 

1.  There  la  a  maritime  lien  upon  a 
doroeetic  TesAel  for  wharfage,  which 
ifl  enforceable  In  the  admiralty.  The 
KaU  Tremaine,  60  | 

2.  The  maritime  Iaw  implies  a  lien  on  a 
ship  from  every  lawful  contract  of  the  j 
iniiHter,  made  for  the  benefit  of  the 
ahip.  Id. 

3.  A  lien  exists  upon  a  canal -boat,  for 
towage  flervices  rendered  t«)  her  in  the 
harlxir  of  New  York,  which  an  ad- 
mir.ilty  Court  has  iuriddicli(»n  to  en- 
force.    The  W,  J.   Waleh,  72 

■4.  E.  and  F.  filed  a  mechanic's  lien  t 
under  the  statute  of  Connedu^ut,  for 
work  and  materials  furuidhed  to,  and 
done  for,  the  bankrupts,  partly  under 
a  special  contruct  and  partly  under  a 
general  nffreement.  Their  certificate 
of  lien  placed  the  lien  on  the  "  factory 
and  other  buildinj^,"  *  •  '•  for 
services  rendered  and  materials  fur- 
ninhed  in  the  construction  of  said 
buildings,  and  for  repairs  done  there- 
on." The  assignees  filed  a  bill  for  the 
discharge  of  the  lien : 

Held,  That  liens  of  this  character 
are  to  be  construed  wiih  reasonable 
strictness.  That  this  lien  would  not 
include  machinery  or  fixtures  not 
necessarily  connected  with  and  form- 
ing part  of  the  buildings  themselves, 
nor  fences,  nor  blocks  or  timber  for 
trip-hammers,  or  any  other  supports 
for  machinery,  which  could  be  put  in 
or  taken  out  without  disturbing  the 
building.    Been  v.  Knapp,  104 


.« 


Sarplos  and  reiBaata  of  a  sk^. 

claimed  by  an  aaFt|i>e«  is  bankrupt^. 
FetiiioosVefe  also  clr*i  on  belialf  of 
a  steveviore,  who  bad  diTchai^ged  tM 
car^o  of  the  ship  oa  ber  last  tot*^ 
and  oo  preTious  voyage? ;  of  a  cooper 
who  had  pat  tbe  la$l  car^o  in  laadine 
order  previous  to  its  detivcfy:  abo 
by  the  master  of  tbe  Teasel  for  bis 
wages  and  for  disbarsements ;  and  by 
a  watchman  for  watching  the  vesd 
in  port,  both  before  and  after  her 
ore  bv  the  marshal  noder  the  pi 

BeU,  That  the  claims  of  tbe  stere- 
dore  and  cooper  f<r  aoTioes  rendered, 
in  reference  to  the  carsro  on  the  last 
voyage  only,  and  of  the  mast^  for 
wages  and  disbnrsementa  during  the 
last  voyage  only,  should  be  paid  oofc 
of  the  surplus  \ 

That  the  expenses  of  watching  tba 
vessel  in  port,  previous  to  her  seiznre 
by  the  marshal,  might  also  be  paid 
out  of  it,  bat  not  the  expenses  of 
watching  her  after  such  seizure.  Smr- 
plu*  of  the  Trimountain,  246 

A  bark  owned  by  American  citixenB, 
resident  in  New  York,  was  pat  into 
the  name  of  a  British  subject,  and 
under  a  British  register,  after  which 
she  was  sold  by  the  American  owners 
to  a  firm,  also  resident  in  New  York, 
one  memb'T  (if  which  was  an  Austrian 
subject,  but  neither  of  the  members 
was  a  British  subiect,  the  title,  how- 
ever, beinff  put  into  the  name  of 
another  British  subject.  This  firm 
kept  possession  of  the  vessel  for  some 
time,  and '  finally  sold  her.  During 
this  period,  C.  furnished  supplies  to 
the  vessel,  on  the  order  of  her  master, 
in  New  York,  whom  0.  had  known  a 
long  time.  C.  did  not  know  who 
owned  the  vessel,  and  made  no  in- 
quiries. He  afterwards  filed  a  libel 
agHinst  the  vessel,  to  recover  for  the 
supplies : 

Jleld,  That  the  vessel  was  really  in 
her  home  port  when  the  suppllps  were 
furnished,  and  was  not  really  a  foreign 
veesel,  as  regarded  the  rights  of  the 


libellaDt,  and  that  he  had  no  lien 
the  TMBeifortbBBDpplieB.     ThtAUea 
TainUr, 
S.  A  tnarlUnie  Uen  doea  not  arise 
ttmtract  for  materUils  and  BOppItea 
foroiihed   to  a  Teisel  in   ber  home 
D  thuii(>h  each  contract  be 


la  respect  to  mch  contracts,  a  Stal« 
may  lavrinlly  create  such  IJeoB  as  '' 
deeme  proper,  not  amonnthiK  to 


(ang   anc 
Edilh, 


Ih, 

9.  Snrplne  and  remnants  ofa  ship  beljig 
In  the  p^gUtry,  petitions  for  payment 
oat  of  tbe  same  were  Sled  bj  four 
partiee.  K  A  Co.  had  fiirmebed  repairs 
to  her,  to  collect  which  they  had 
taken  procpedings  under  the  lien  law 
of  tbo  State  of  New  York  {Stu.  Law 
of  ISea,  cbsp.  482),  adder  wbicb  the 
ship,  she  bein?  a  domestic  ressel,  had 
been  ntcacbed,  and.  a  bond  bariag 
been  given  to  dis^haree  the  attacb- 
ment,  they  bad  brought  auit  on  the 
bond  in  a  State  Court, -nhich  sidt  was 
pending.  They  petitioned  for  pay- 
ment of  tbe  amount  of  their  claim. 

Mortgagees  also  petitioned  for  the 
payment  of  morteaffee  executed  by 
the  owner,  and  S.  filed  a  petition,  as  as- 
tigDee  in  bankruptcy  of  C.,tba  owner: 

Held.  That  B.  i  Co:  had  no  lien  on 
tlie  ship  herself,  and  could  not  be 
held  to  have  a  ben  on  her  proceeds, 
as  Bgunst  the  morigageea,  or  tbe 
aa^j^ee  of  the  owner  j 

The  proceedings  taken  by  B.  A  Co. 
nnder  th«  State  lien  law  were  void; 
and  that  law  gave  them  no  lien  on  the 


LIMITED  PARTNERSHIP, 
Under  the  S4th  section  of  tbe  aUtutes 
of  New  York,  In  regard  to  limited 
partnerships  (1  Ji,  S.  T6T),  requiring 
notice  of  diasolntion,  previous  to  tbe 
timu  ipeciEed  in  tbe  certificate  of  its 
formation,  to  be  published  "once  in 
each  week,  for  four  weeks,"  the  day 
of  the  week  which  ia  taken  for  the 
flret  pnblicatJon  miiat  be  taken  for 
each  of  the  subseqaant  publications. 
Sing"!  Cote,     ■  463 


M 

MASTER. 

1.  The  master  of  a  vessel  has  authority, 
aa  sucb,  to  maintain  an  action  in  bia 
own  name  for  dauagee  to  such  vessel 

The  owner  of  a  foreign  veasel,  in 

sacb  a  case,  is  presumed  to  be  absent 

till  tlie  contrary  is  ehown.     The  Una, 

ISft 

a.  An  owaerof  a  vessel,  who  was  sued 

by  her  master  for  a  balance  of  WBgpc8„ 
set  up  aa  a  defense  misconduct  of  tha 
master  in  taking  the  vease!  into  tha 
port  of  San  Androa,  W.  I.,  without 
instructions,  and  neglecting  to  repidr 
her  while  there.  It  appeared  that  the 
owner'e  written  instructions  did  not 
direct  tbe  master  to  go  to  San  Andros, 
but  did  direct  bim  to  secure  all  tbs 
cargo  he  contd.  of  a  certain  debtor  of 
the  owner,  and  that  it  was  representa- 
tions of  sucb  debtor  which  induced  the 
master  to  t;o  to  that  port  It  also 
appeared  that  the  otvner's  letter  to 
him,  written  after  news  of  his  arrival 
at  San  Andros,  made  no  complaint. 
It  appeared,  also,  that  a  survey  was 
held  at  3iD  Andros.  which  pronoanced 
the  Teasel  unseaworthy,  and  that  tho 
master  waited  for  iDstractions  from 
his  owner  before  selling  her,  and  tbat, 
after  bis  return  to  New  York,  the 
owner  gave  him  a  letter  of  recom- 
mendation  as   an  honest  and  sobe^ 

Hild,  That  tbe  charge  of  miacon- 
dact  was  not  made  onl,  and  that  tho 
master  was  entitled  to  the  b^nce  of 

his  wages.    Ji'uton  v.  WeaeU,       48S 


M0RTQA6E. 


in  tJie  registry,  the  assifnee  in  bank- 
ruptcy of  tbe  owner  filed  a  peUtion 
to  recover  them. 

C.  T.  B.  it  Co.  filed  a  petition  for 
the  payment  of  a  mortgage,  executed 
by  C,  the  owner  of  tbe  ship,  oo  June 
IStb,  1869,  npon  one-half  c^  the  ship. 

T.  filed  a  petition  as  holder  of 
anolher  mortgage,  executed  by  C.  on 


ix#.«.  7\a;,  o&t  L»lf  of  tbe  s^.ip 
lif  i«  re « tr?^  t  T  u*e  o.-nrkre  u> 
C  T  ^  ^  K**  ff**'  1>>B  </  UAt  n^rt- 
r>r*  ETH«  M  bf'i  w  sTA'.ti  to  tc**- 

ca<(  ;«  r^2xr../c<  m  k^w  usf  of  two 

M^  ^-cxs^  AS. '-  tr*s  :c  -Jie  li-t.  t/  tir 
%rmj«  ts  T  ;  •»:  t'tias  tbr  iik<i- 
wC  >.  ^.  T  K  A  Col  cuac  be  ptft  d 
«ct  <tf  12*  £*«  fski  Aftd  tW-  r»«t  <4 
ti.as  *«?>€  «B<  b<!-r*>i  to  tiie  M<ri^.«^. 

\jkf  -f  IL*  ?«r;^aft  b.c<  be  f^  i  to  T. 
«XK«  'tis  B.tf^^:i^«.  7«c  C«r;p»m«  of 
«W  2.ACA,  "   ^  4^'z 


Lirm.  ♦ 

D  AWIlfctTT.  L 


yroLiGEycE. 

,  gg!yas*2:lr>.  ccciirsc  isto  Xew  York  in 
-ctATse  o/a  r:-:<,  n*  ever  a  5--ir>e.  in 
■w'r  c*  Lfci  t«^K  ire  -se^i  a  q-AttnT 
c;  f*i  w  i.  ^h  Are  «:;jL;  kr  iLc  etji'  a- 

ber.  to  reouTcr  dun- 


.4 


if''i  Tbat  iTt*«?=cct  as  it  jf^^^Bred 
sCMJz^'p  VA»  ic  a  nc^ltf 
<'.>i'^ii»  of  BaT^:>ii*«,  ard  thai  tbe 
9ifi?e  wa?  la  «ocb  a  pan  ci  tbe  rhaa- 
»^;  ;>;afi^if  tbe  <Se«c?£jr  bai  «3e-  ia:ed 
U  i«.^  arvc=i  it.  sbe  w  c  i  have  been 
ia  CAzop*  ^<"  r?*  «2fii'Z-  *-♦  seiae  was 
>:a&rortva  to  BiTij^  «; 

as  latt  iw>*ae  vas  fat  ia  tbe 
dLe  tb<  sbip  was  ia  si^bt. 
<vn::  125  t».  ••^i  •»  »o  »f«-'ij«»ce  was 
si>.  wsT  c«  tbe  part  of  ti>e  ship,  tbe 
Vrvl  css«  be  diasiiasted.     TW  cu«  of 

Tv'W-ak>AT  AS»  Tow. 


474 


of  tSM  41.  depoBSBed  br  P 

A  Co.  witboQt  SBT  kBPviedz?  oa  tbe 
part  of  the  baak  of  Xhtir  iaacMTCM-r 
abra  a  draft  oa  P.  ^  Ca  far  $:.>.•• 
owaed  by  tbe  baak.  lefi  cae  awi  was 
protealwS  far  aoa-paiunai.  P.  *  Col 
baTia^  faiUd  fire  daxv  beforfL  Thit 
baak  apf 4ied  tbe  balaaee  toward*  tbe 
pajiDeat  of  tbe  draft.  Baakn^Acr 
nxKev-o  .n£V  were  c<miMepeeo  acaizet 
F.  A  Co.  aeaHT  a  nocib  afterwardL 
Tbe  awienee  aad  tbe  baak  eBbvtx«d 
to  (be  C-  vrt  tbe  qocstioa  of  tbeir  re- 
q^c<tiTe  riji:«  to  tbe  hahnre : 

i/'^  Tbkt  tbe  baak  bad  a  ricbi  to 
retain  tbe  b<ai»nee.  at  i^aiait  tbe  as- 
si^e<L     J^ttne'a  C«r,  11 J 


SerOL&nxK,  1. 


owyER. 

Spr  yASTOL 


PAKTIES. 


Tbe  owaen  cf  a  rtamJ,  wbo 
riert  of  tbe  can?Oi»  caa  ivcorer  far 
daica^  to  tbe  CMrgo,  earned  by  col- 
ILriuo,  wiibovt  j-^inine  tbe  owiier  of  it 
aa  a  Lbe^iant.     21^  MetiM,  ^01 

PAKTXEBSmP. 

See  BAnrncrTCT.  1.  Z. 
Iifp«"aT  Acra.  i 
JraisMcnosE,  S,  7. 
LnnnD  Paarirsa^sir. 
P&Acncs  D  Riiaainii,  8» 
13. 


L  Proccisscrr  DoCeo  of 
received  aad  passed  a 
iter,  aad  on  matmitj 
creditor: 

B^'d,  XoC  to  be  a 


debtor 
T  bj  a  cred- 
it) bjtba 


0 


2.  Workn>eii  bad 
of  a  cotcpaoT 
dooefar  tbe* 


OFFSET. 

P.  A  C\\  baj  aa  acvocac  with  a  bank. . 
<A  wbicb  tbeca  was  dae  w  P.  A  On  a   S.  In  tbe 


aocae  moo'^'T  oa 
Jftid,  Tl^  tbe 


104 

to  take  stock 
peijiDcaft  far  vork 
.bat  bad  said 
It  of  it: 
t  dM  oatbe 


of  any 


iin>Ex. 


593 


nation  by  the  ship  owner,  freight 
money  reoeiyed  by  a  consignee  of  a 
ebip,  Ib  to  be  deemed  to  be  applied  to 
the  discharge  of  the  liens  on  the  ship. 
2%«  /.  F,  Spencer,  151 

PENALTY. 
See  Plkadino,  2. 

PILOTAGE. 

1.  The  pUotage  law  of  New  York  re- 
quirea  *'  foreign  yessels  and  yessels 
under  register "  to  take  pilots,  and 
ffaye  half  pilotaee  on  a  tender  of  sery- 
ice  to  such  yessels,  and  a  refnsal.  A 
tender  of  seryice  was  made  by  a  pilot 
to  a  yeesel  owned  by  residents  of 
Maine,  and  sailing  under  a  fishing 
license.  The  seryice  being  refused, 
the  pilot  filed  a  libel  to  recover  half 
pilotagre: 

He&,  That,  to  entitle  the  libellant 
to  recover,  the  tender  must  be  made 
to  a  vessel  subject  to  pilot  fees  ; 

That  the  yessel  was  not  within 
either  of  the  classes  specified,  and  was 
not,  therefore,  subject  to  pilot  fees. 
Weaver  y.  McLeOan,  19 

^.  The  pilotage  law  of  New  York  pro- 
yided.  that  in  case  of  a  tender  of  sery- 
ice by  a  pilot  to  a  vessel,  and  a  refusal 
of  such  service,  half  pilotage  should 
be  due  and  recoverable  of  the  aeent 
of  the  vessel.  A  pilot  filed  a  libel  on 
such  a  cause  of  action  against  a  per- 
son, who  was  not  at  the  time  of  the 
tender  the  consignee  of  the  yessel, 
who  did  not  act  for  her  under  a  gen- 
eral employment,  and  who  did  not  col- 
lect her  freight ; 

Held,  That,  in  order  to  charge  a 
person  with  liability  as  agent,  under 
the  Act)  it  is  necessary  to  show  that 
he  had  some  connection  with  the  ves- 
sel at  the  time,  and  that  the  defendant 
was  not  liable.  MaeonY.  Jnffraham,  81 

PLEADING. 

1.  Under  Rules  22  and  28  of  the  Su- 
preme Court  in  Admiralty,  and  Rules 
179  and  184  of  the  District  Court,  a 
libel  of  informatioo  to  obtain  the  for- 
feiture of  property  for  alleged  yiola- 
tloos  of  tne  Internal  Revenue  laws, 
must  state  in  distinct  allegations  the 


matters  relied  on  as  grounds  of  for- 
feiture. 

If  it  does  not,  the  remedy  of  the 
claimant  is  by  motion  to  make  the 
pleading  more  definite. 

The  Government  will  not  be  com- 
pelled to  elect  which  of  the  seyeral 
allegations  in  a  libel  of  information 
will  be  relied  on  to  sustain  the  for- 
feitnre  prayed  for.  Aboui  18,000 
Oallam  of  J)ieHUed  SpirUe,  Se,;        4 

2.  Where  a  penalty  is  given  by  statute, 
and  no  remedy  for  its  reooyery  is 
expressly  £^ven,  debt  will  lie.  The 
U.  S,  y.  WUleUe,  220 

3.  In  an  action  brought  a^^st  a  ship 
by  a  consignee  of  cargo,  to  recover 
damages  for  a  non-delivery  of  cargo, 
the  answer  set  up  as  a  defence  that, 
when  the  suit  was  commenced  another 
action  was  pending  in  the  Supreme 
Court  of  the  State  of  New  York  be- 
tween  the  consignee  and  the  owner 
of  the  ship,  for  the  same  cause  of 
action: 

Held.  That  whether  the  pendency  of 
the  suit  in  the  State  Court  would  be  a 
good  plea  in  abatement  or  not,  the  ob- 
jection should  haye  been  taken,  if 
good,  by  a  dilatory  or  declinatory  ez- 
cepUon,  under  Rule  70  of  the  District 
Court ;  and  that,  moreoyer,  that  suit 
was  not  of  the  same  nature  as  this,  be- 
ing a  suit  in  pereoncun,  while  this  is 
tfi  rem.    The  Prinee  Albert,  886 

See  Damaois,  1. 

POWER  OF  THE  COURT. 
See  PftAOTiOB  nr  Baxkeuftct,  10. 

PRACTICE  (ADMIRALTY). 

1.  A  mortgagee  of  a  ship  under  a  mort- 
gage ffiven  to  secure  ''one  thousand 
Smnas  sterling,  lawful  money  of 
reat  Britain,"  petitioned  to  be  pidd 
out  of  the  sarplos  arising  out  of  a 
sale  of  the  ship,  the  amount  due  him 
"in  gold  coin  of  the  United  SUtee.* 
The  assignee  in  bankruptcy  of  tha 
owner  clamied,  that  the  amount  should 
be  pidd  in  currency : 

Held^  That  inasmuch  as  the  ques- 
tions of  law  inyolved  had  been  d»> 
oided  by  the  District  Court  for 
another    District,   arising    between 


600 


Da)£Z. 


th«  -Mine  parties,  on  Bimllar  mort- 
gaffes  OD  ^  two  other  sbipe,  from 
which  decieion  no  appeal  had  been 
taken  by  the  assignee,  this  Court, 
withont  passing  od  the  questions  of 
law  inyolved,  would  consider  that 
that  decision  was  acquiesced  in  by  the 
assignee,  unless  it  was  appealed  from, 
and  would  make  a  similar  order.  But 
if  an  appeal  was  taken  ii>>m  that  de- 
cision, a  decision  in  this  matter  would 
be  withheld,  until  the  determination 
of  the  questions  of  law  by  the  appel- 
late Court.  The  Surplva  of  The  Tri- 
mountain,  246 

2.  "Where  cargo  is  arrested  in  admiralty 
in  resp|ct  of  the  freight  doe  for  its 
transportation,  the  ordinary  course  is 
for  the  owner  of  the  cargo  to  pay  into 
the  registry  of  the  Court  any  freight, 
acknowledged  to  be  due,  and  thus  ob- 
tain a  release  of  his  property  from  the 
custody  of  the  marshal,  and  a  dis- 
charge of  his  liability  for  the  freight. 

Freighters  cannot  be  compelled  to 
giye  bail  for  the  value  of  car^o  so 
arrested,  and  have  no  right,  under  or- 
dinary drcumstanoes,  to  give  bail  for 
freight  which  they  acknowledge  to  be 
due. 

Parties,  claiming  an  interest  in 
freight  money,  so  paid  into  the  regis- 
try, should  file  their  claim  and  set  up 
their  rights  by  answer.  The  Freight 
Money  of  the  Monadnock,  S  5  7 

See  Costs,  1. 
Stipulation. 

PRACTICE  (BANKRUPTCY). 

1.  A  debt^  on  which  a  judgment  has 
been  entered  against  the  bankrupt 
after  the  commencement  of  the  bauK- 
juptcy  proceedings,  may  be  proved  in 
such  proceedings.    Broum-e  Case,      1 

2.  At  the  meeting  of  creditors  to  choose 
an  assignee,  a  creditor,  who  held  as 
security  for  a  debt  a  mortgage,  which 
in  his  proof  of  debt  he  stoted,  on  in- 
formation and  belief,  to  be  worth  less 
than  the  amount  of  the  debt,  claimed 
to  be  entitled  to  vote  for  assignee,  on 
the  difference  between  the  value,  so 
stated,  and  the  amount  of  the  debt : 

Held,  that  he  was  not  entitled  to 
vote  upon  such  difference,  or  any  part 
thereof.    Hanno^e  Ccue,  6 


8.  An  order  was  made  by  the  reeiflter 
for  the  examination  of  one  of  the  bank- 
rupts. The  order  recited  that  it  wa? 
made  on  the  application  of  F.  A  Co.,  a 
party  claiming  to  be  interested  in  the 
estate,  "  and  who  have  duly  proved 
their  debt  herein."  The  bankrupt  ob- 
jected that  the  register  had  no  power 
to  make  such  an  order,  that  the  order 
should  have  been  made  only  on  * 
verified  application  in  writing,  and 
that  the  order  did  not  purport  to  be 
"  on  the  application  of  a  creditor  ** 
who  had  proved  his  claim : 

ffeldf  That  the  order  was  correct  in 
form  and  was  properly  issued.  Vel- 
terlein*9  Case,  7 

4.  After  involuntary  proceedings  in 
bankruptcy  were  commenced,  the  pe- 
titioning creditors  commenced  an  ac- 
tion in  a  State  Court  against  the  bank- 
rupt and  another,  to  recover  a  debt, 
composed  in  part  of  a  note  set  forth  as 
protested  in  the  petition  in  bank- 
ruptcy. In  that  action,  they  obtained 
an  order  of  arrest,  but  they  gave  in- 
structions to  the  sheriff  not  to  arrest 
the  bankrupt  or  serve  him  with  the 
summons.  I'he  bankrupt  voluntarily 
surrendered  himself  to  the  sheriff,  and 
gave  bail,  and  then  moved,  before  the 
return  of  the  order  to  show  cause,  to 
set  aside  the  bankruptcy  pmceedings : 

Held,  That  the  banknipt  had  not  re- 
moved himself  from  the  effect  of  the 
bankruptcy  Act,  and  that  the  motion 
must  be  denied.     MerkU'e  Com,         8 

5.  If  a  bankrupt  put  into  his  schedule, 
as  due,  a  debt  which  is  false  or  ficti- 
tious, it  will,  under  the  29th  section  of 
the  bankruptcy  Act,  prevent  his  ob- 
taining a  discharge,  even  though  the 
debt  be  not  provwL 

The  burden  of  proof  is  on  the  ob- 
jecting creditor,  to  prove  that  the  debt 
was  fdse  and  fictitious.    Oreutfe  Ca$e, 

» 

6.  Although  the  proof  of  a  debt  in  due 
form  has  been  regularly  filed  with  the 
register,  and  by  him  entered  as  satis- 
factory, yet  if  n*aud  in  relation  there- 
to is  offered  to  be  »howu,  the  register 
may  receive  such  proof  before  the 
election  of  assignee. 

If  several  creditors  sell  and  assign 
their  debts  to  one  assignee  after  they 
are  proved  in  bankruptcy^  they  have  no> 
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fiirther  bnsinefls  Sn  Coart,  and  though 
the  proceedings  be  carried  on  in  their 
namee,  the  actual  owner  moat  control 
the  debts.  YOte  upon,  and  receiye  the 
dividend  thereon,  and  can  cast  but  one 
Yote. 

If  a  power  of  attorney  is  gpyen  to 

a  firm,  and  not  to  either  member  of  it, 

one  member  alone  is  not  authorized  to 

Yote  upon  it  in  the  choice  of  an  aa- 

'  signeeti    FranJ^u  C(ue,  164 

7.  Where,  after  an  assignee  has  been  ap- 
pointed, a  creditor  Is  added  by  an 
amendment  of  the  bankrupt's  sched- 
ules, no  new  meeting  of  creditors  or 
choice  of  assignee  is  necessary.  The 
creditor,  when  brought  in,  should  'be 
notified  of  the  proceedings,  and  may 
petition  the  Court  for  a  removal  of  the 
assignee  chosen,  if  he  has  cause  to  do 
so.     Carton's  due,  277 

8.  Bankrupts  had  been  doing  buainess 
in  two  different  places  under  different 
firm  names,  and  one  firm  appeared  to 
be  largely  indebted  to  the  otlier.  The 
assignee  in  bankruptcy  realized  funds 
out  of  the  Individual  estate  of  one  of 
the  partners,  more  than  enough  to 
pay  his  individual  debts : 

JJeld,  That  the  two  firms  were  to  be 
treated  as  one ;  that  the  proceeds  of 
the  separate  estate,  over  and  above 
the  inoividnal  debts,  were  to  be  added 
to  the  joint  stock ;  and  tiiat  no  notice 
was  to  be  taken  of  the  indebtedness  of 
one  firm  to  the  other.  VetterleirCg 
Case,  811 

9.  A.  specification  of  opposition  to  the 
disoharse  of  a  bankrupt,  aUeginff  that 
the  bankrupt  has  destroyed,  mutilated 
and  falsified  his  documents  and  papers 
showing  his  business  and  financial 
transactions,  but  not  averring  that  the 
acts  were  done  with  intent  to  defraud 
his  creditors,  is  defective.  Mantoris 
Case,  SIS 

10.  At  the  second  meeting  of  creditors, 
the  assignee  must  present  his  accounts, 
in  accordance  with  section  27  of  the 
bankruptcy  Act.  Such  accounts  it  is 
the  duty  of  the  raster  to  audit,  under 
section  4  of  the  Act  and  General  Order 
No.  5.  Creditors  must  be  prepared 
then  to  object  to  such  accounts. 

The  provision,  in  section  28,  for  the 
passing  of  the  final  accounts  of  the  as- 


signee, does  not  implv  that  accounts 
presented  by  him  at  the  second  meet- 
ing of  creditors  shall  not  be  then  au- 
dited by  the  register.     Claris  Com, 

« 

11.  A  reference  was  ordered  in  a  bank- 
ruptcy proceeding,  for  the  purpose  of 
allowing  the  claim  of  a  creditor  to  be 
contested.  The  report  of  the  referee, 
fixing  the  amount  of  the  claim,  was 
filed,  and  exceptions  to  the  report  were 
filed  by  a  bank,  which  was  also  a  cred- 
itor, and  by  the  assignee.  These  ex- 
ceptions were  heard,  and  on  July  18tb» 
1871,  an  order  was  made  connrming 
the  report,  and  the  bank  and  the  as- ' 
signee  were  informed  thereof;  and  on 
Jnly  16th  the  bank  endeavored  to  ob- 
tain a  reversal  of  the  order  by  a  peti- 
tion of  review  to  the  Circmt  Court, 
which  was  dismissed.  The  assignee 
also  endeavored  to  obtain  a  reversal 
of  the  order,  bv  an  appeal  to  the  Cir- 
cuit Court,  but  his  appeal  was  too  late, 
and  was  also  dismissed.  He  then  ap- 
plied to  the  District  Court  for  a  reargu- 
ment  or  rehearine  on  the  report  of  the 
referee,  in  order  by  that  means  to  ob- 
tain a  review  of  the  decision  : 

Held,  That,  even  if  the  Court  had 
the  power  to  grant  the  application,  the 
circumstances  of  the  case  were  not 
such  as  to  warrant  it  in  granting  the 
application. 

The  cases  which  hold  that  a  Court 
should  not  do,  indirectly,  what  it  has 
no  power  to  do  directly,  should  be  ad- 
hered to,  except,  perhaps,  in  such  ex- 
traordinary and  extreme  cases  as  ought 
to  be  considered  as  exceptions  to  an 
almost  inflexible  and  absolute  general 
rule.     The  Troy  Woolen  Co.* 9  Case, 

41S 

12.  The  assignee  in  bankruptcy  may  be 
ordered  by  the  register  to  furnish  to 
the  bankrupt  a  certified  list  of  the 
creditors  who  have  proved  their  debts, 
and  must  obey  the  order,  BlatsdelTs 
Case,  420 

18.  Where  it  appeared  that  E.,  one  of 
the  bankrupts,  was  a  member  of  the 
firm  of  E.  K  A  E.,  on  whose  petition 
the  bankrupts,  who  composed  the  firm 
of  £.  A  J.,  had  been  adjudged  bank- 
rupts, and  a  dividend  had  been  de- 
chured  in  the  bankruptcy  proceed- 
ings, no  individual  debts  having  been 


j/iJd^ThattfaeahareorthadlTideQd 

wblch  E.  would  b«  entitled  to,  u  h 
member  of  the  firm  of  MtltioniDZ  cred- 
itora,  abould  be  retalaed  by  ^e  u- 
■i^M,  to  amit  the  action  of  the  1d- 
diiidkul  craditon  of  £.  £llir  Catt. 
421 

14.  No  SDthority  la  to  be  foond  to  the 
bankruptcy  Act  for  the  aerrice  of 
BubjKBna  lo  appear  and  aoewer.  Id  _ 
■nit  ID  equity,  brought  by  sd  aaaignee 
tn  baokniptcy  to  reatrain  tlie  fare- 
cloBDre  of  a  mortt^age  oa  a  defeodaot 
io  the  caoae,  ootaide  of  the  limlM  of 
the  Diatrict  withlo  which  anob  itdt  ia 
bronght    JoMiiu  t.  MmUagm,     422 

IB.    A  baukrapt  filed   hia  petition   In 

ban  km  ptcy,  October  BOth,  1869.  In 
Jane,  1871,  M.  <k  Co.,  creditors,  com- 
meDced  a  anit  agalnat  him  in  a  State 
Court,  to  reoover  for  (joods  sold  to 
him  Id  September,  1S6S.  In  Octo- 
ber, IHTl,  on  the  baDknipt's  petition, 
an  order  waa  made,  that  M.  <k  Co. 
nilKht  take  indgment  Id  their  sait, 
and  that  fnruiEr  proceedinj^s  therKin 
be  atayed,  to  await  the  delormiDation 
of  the  qaeation  of  hia  diacharge  in 
buikraptry.  The  jodgment  waa  en- 
tered on  October  aOlh,  1871.  After 
the  lapae  of  three  monthi,  M.  A  Co. 
applied  to  hare  the  atay  aet  aeide  on 
the  ground  that  there  had  been  nn- 
reaaonablo  delay  od  the  part  of  the 
DaDfempt.  In  endeaTorinR  to  obtain 
hia  discharge.  It  appeared  that 
prior  to  the  commencenient  of  the 
oreditora'  aoit,  the  bankrnpt  had  made 
application  for  hia  discha:^;  that 
coDtroreraiaa  had  arisen  in  the  pro- 
ceeiiin^.  and,  among  otiiera,  aa  to 
whether  certain  other  creditora  had 
BO  projen  their  debU  aa  to  aathoriie 
them  to  contest  Uie  application  for 
Wn^'i*  j""''  l"*'*"^,  having 
cW^^'*^"'r^  '^^  Co-rt,  were  d^ 
elded  by  the  Court  in  October,  1870, 
S?kl  ^"^  NoTember  17th  1870 
^^^^f '  P«..«nted  a  petition  of 

P'°*««l'W»     under    the    wdera 


fftid,  that  tbe  order  vF  the  Circnit 
Judge  Hayed  the  granting  irf  a  dia- 

That.  aa  Om  banknipt  akowed  do 
reason  for  the  delay  in  hrin^in  tlw 

Ktitioo  oS  review  to  a  heirii^,  Uura 
d  been  nnreaaonabie  delay  OB  bit 
part  in  obtaining  hi^i  diaehargc,  willt 
tn  the  meiDlng  of  the  Slat  section  of 
the  bankroplcy  Act,  and  that  tbesUr 
of  H.  and  Co.'a  prooeedinga  on  thra 
judrment  nnat  be  vacated.  AUnt'a 
cJ^  47B 

IS.  Ad  asdgnealabankniptcyhadcon- 
DMnced  a  snit  in  a  Stale  Court,  to  i«- 
eover  certain  property  aa  havii^  been 
the  property  of  the  bankrapta.  Speci- 
fications of  opposition  to  tJiedlsdwrn 
of  the  bankrapta  were  filed  in  the 
baokroptcy  proceeding  which  wm 
held  by  the  Conrt  Dot  to  have  baea 

?roren,  and  diacbai^ea  were  graBtoA 
berenpoD,  tbe  d^endanta  in  tbe 
Estate  Coort  anit  applied  to  the  Diatrict 
Conrt,  on  affidavits  ahowiog  that  the 
allegations  in  the  bill  of  complaint  ia 
that  anit  were  the  same  aa  tboae  of 
the  specificationa,  to  direct  the  M- 
aignee  to  discontinue  the  aoit  in  tba 
bUt«  Conrt : 

Btid,  That  it  waa  more  proper  that 
the  issues  involved  in  tliat  amt  dioold 
be  disposed  of  on  hearing  In  that 
suit,  than  on  a  motion  in  tbe  bank- 
ruptcy proceedings.  Ptnu'i  Catt,  BOO 

17.  A  return  of  the  marshal  that  be  had 
"  aent  written  or  printed  DOtieea  to 
the  creditors  named  on  the  acliedale^ 
and  herewith  retnrned,  which  aohed- 
ulea  were  Tnade  up  by  him  on  tlia 
beet  information  he  conld  obtain  in 
respect  thereto,  after  diligent  aaarch,' 
ia  anfficient.     Adam^  Caw,  M4 

PRACnOE  (IN  EQOITT). 


.  A  bin  waa  ffled  by  (  _  „  . 
bankmptcy  againat  the  banknqit  H. 
and  his  wife,  and  one  B.,  to  aet  arid* 
conveyances  made  by  H.  to  O.,  who, 
by  his  will,  bad  bequeathed  them  ta 
U.'s  wifH,  on  tbe  allegation  that  the  cob- 
veyancea  were  traadolent  aa  against 
H.  E  oreditora.  A  aabpcena  was  banad 
on  tha  bill,  returnable  on  tha  fint 
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Taeflday  of  the  following  month.  An 
affidavit  was  thereafter  filed  of  the 
aenrice  of  the  subpoena  on  H.  and  his 
wife,  by  leaving  copies  thereof  at  their 
dwelling-house  or  usual  place  of  abode, 
viz.,  88  West  Fourteenth  street,  in 
New  York  dty,  with  a  free  white  per- 
aon,  a  member  or  resident  in  the  mm* 
ily.  This  serrice  was  claimed  to  have 
been  in  accordance  with  the  13th  Rule 
in  Equity,  and  on  it  a  rule  was  en- 
tered taking  the  bill  as  confessed, 
against  H.  and  his  wife.  H.  and  his 
wife  thereupon,  not  appearing  gener- 
ally in  the  cause,  moved  to  set  aside 
the  subpoena  because  it  was  not  made 
retumaole  on  a  rule  day,  and  also 
moved  to  set  aside  the  service  and  all 
subsequent  proceedings,  on  affidavits 
showing  that  they  had  not  resided  at 
98  West  Fourteenth  street  for  two 
years  and  more  before  the  alleged 
service,  but  not  showing  where  they 
did  reside  at  the  time  of  the  service ; 

The  complainant  also  moved  for  the 
appointment  of  a  receiver  to  take  the 
rents  and  profits  of  the  estate: 

Bdd,  That  there  was  no  irregular- 
ity in  nuiking  the  subpoena  returnable 
as  it  was,  and  the  motion  to  set  aside 
the  subpoena  must  be  denied  ; 

That,  as  No.  88  West  Fourteenth 
street  was  not  the  existing  dwelling- 
house  or  place  of  abode  of  H.  and  his 
wife  at  the  time  of  the  alleged  service, 
service  by  leaving  the  copies  there 
l^ave  the  Court  no  jurisdiction,  and 
the  affidavit  of  service,  and  all  pro- 
ceedings subsequent,  must  be  set  aside ; 

Tha^  as  the  wife  of  H.  was  the  per- 
son alleged  to  hold  the  property  ad- 
versely to  the  plaintiff,  and  she  had 
not  been  servea  with  process,  and  as 
B.  was  not  alleged  to  have  received 
the  rents  and  profits  except  as  agent 
for  others,  the  motion  for  a  receiver 
must  be  denied.     Hydop  v.  Happock, 

447 


2.  On  a  bill  in  equity  filed  by  an 
signee  in  bankruptcy,  a  subpoena  to 
appear  and  answer  was  issued,  but 
could  not  be  served  on  two  of  the  de- 
fendants, by  reason  of  their  continued 
absence  from  the  District.  The  as- 
signee applied  to  the  Court  to  direct 
a  substituted  service,  alleging  that 
they  had  absconded  to  avoid  service 
of  process,  and  that  they  were  in  re- 
ceipt of  the  rents  and  profits  of  the 


real  estate  which  it  was  the  obje 
the  bill  to  reach,  collecting  then 
means  of  their  son,  as  their  agent 

Held,  That  the  manner  of  servi 
subpoena  is  regulated  by  the  Ac 
Congress,  and  the  Rules  of  the 
preme  Court; 

That,  if  the  defendants  were  in 
itants  of  the  District,  or  found  thei 
the  subpoena  might  be  served  as 
videdby  Rule  18; 

That,  if  they  were  not  such,  t 
was  no  power  m  the  Court,  undei 
Acts  of  Congress,  to  obtain  jurii 
tion  over  their  persons.  Ifyiloi 
Hoppock, 

PRIORITY. 

Stt  LiKN. 

Skamen's  Waoss,  6. 

PROCESS. 

A  subpoena  to  appear  and  answer, 
suit  In  equity  brought  by  an  assij 
in  bankruptcy  to  restrain  the  forei 
ure  of  a  mortgage,  is  original  pro 
in  a  civil  suit,  witiiin  the  llth  sec 
of  the  judiciary  Act  of  1789.  Job 
V.  MontoffUB, 

PROMISSORY  NOTK 

In  an  action  brought  by  the  assignc 
bankruptcy  of  D.  S.  Wing,  to  set  a 
a  mort«i^e  executed  by  D.  S.  TV 
the  plaintiff,  in  order  to  prove  th 
solvency  of  Wing  at  the  time  the  n 
gage  was  given,  proved  a  promisi 
note,  a  copy  of  wnich  is  as  followi 

$10,000.  West  Goshbn.  C 

20  May,  186£ 

On  demand,  we  promise  to  pa 

the  order  of  E.  Wing,  ten  thous 

dollars,  at  £.  Wing  A  Co.'s  office,  v 

received. 

£.  Wing  <fe  Co. 
D.  a  WiNO. 
J.  B.  Tbomfson 
H.  Ceandall,  J 

The  note  was  indorsed  by  E.  W 
J.  B.  Thompson  and  H.  Crandall 
The  signature  of  D.  S.  Wing  wai 
accommodation  merely.  The  def 
ant  requested  the  Court  to  char^ 
this  note  was  not  a  valid  obbga 
against  D.  S.  Wing,  because  (1. 
had  been  altered  after  its  signa 
by  D.  8.  Wing,  by  the  addition  oi 
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Damea  of  Thompson  and  Crandall  as 
joint  makeca;  and  (2.)  It  had  been 
^tered  after  its  sif^nature  by  the  strik- 
inir  ont  of  the  words  "after  date," 
those  words  being  part  of  the  printed 
blank,  and  the  note  naving  been  signed 
by  D.  S.  Wing  in  blank  ; 

Htld,  That  neither  of  these  facts 
made  snch  an  alteration  of  the  note  as 
to  preyent  it  from  bein^a  subsisting 
obligation  a^aiost  D.  S.  W  ing.  Bing- 
ham y.  Reddy,  266 

8ee  Patusnt,  1. 

Peacticb  in  Bankruptot,  4. 

R 

RATIFICATION. 

The  bonding  of  a  yessol  by  her  owners, 
in  an  action  against  her  for  an  alleged 
tort,  is  not  a  ratification  of  the  acts  of 
those  on  board  of  her  when  the  alleged 
tort  was  committed. 

RECEIVER. 

Bee  Practice  in  Equity,  1. 
Trustee. 

S 

SALE. 
See  6anxruptc7,  12,  14. 

SALVAGE. 

1.  The  steamship  Rebecca  Clyde,  while 
on  a  yoyage  from  Wilmington  to  New 
York,  was  struck  by  a  heayy  gale  In 
the  evening,  in  which  she  shipped  seas 
which  earned  away  her  smoke-stack, 
shifted  her  boiler,  carried  away  part 
of  her  house,  stove  in  a  port,  and  car- 
ried away  part  of  her  steering  gear. 
In  consequence  of  this,  her  munmast 
and  her  foreyard  were  carried  away, 
but  some  sail  was  got  on  her,  and  the 
steering  gear  was  repaired.  The  next 
morning  the  gale  had  gone  down,  and 
about  10  o'clock  the  steamer  Norman, 
bound  from  Boston  to  Philadelphia, 
called  by  a  flag  of  distress,  came  to 
her,  and  took  her  in  tow,  and  towed 
her  to  New  York,  reaching  Quarantine 
about  7  p.  M.  When  the  Clyde  was 
taken  in  tow,  she  was  making  no 
headway  in  any  direction  toward  port, 
and  was  so  far  off  shore  as  to  be  out  of 
the  usual  tr&ck  of  yessels  up  and  down 
the  coast,  the  wind  blowing  off  shore. 


The  yalue  of  the  Clyde  and  her  carg>» 
was  $70,000.  The  yalue  of  the  Nor- 
man  was  $176,000,  and  of  her  cargo 
$100,000.  She  lost  about  24  boors  of 
time,  broke  three  hawsers  and  ehafed 
another,  and  had  to  pay  about  $1,000 
for  new  ones,  and  $140  for  pilotage : 

Hi  Id,  that  the  seryice  render^  to 
the  Clyde  was  not  towage  but  salvage ; . 
and  that  $4,000  must  be  allowed  as 
salvage,  $800  of  it  to  be  paid  to  the 
owners  of  the  yessel,  fur  tne  damage 
to  the  hawsers  and  expense  of  pilot- 
age, $8o0  of  it  t(»  the  master,  and  one- 
half  of  the  remainder  to  the  owners  of 
the  yessel,  and  the  other  half  to  the 
officers  and  crew,  in  proportion  to 
their  wages.     The  Rebecca  Clyde,     9& 

2.  A  brig  left  New  York,  bound  on  a. 
yoyage  t<>  Gibraltar.  Four  days  after- 
wards an  a£fray  took  place  on  board, 
in  which  the  master  was  killed,  the 
second  ipate  so  hurt  as  to  be  incapa- 
ble of  doing  duty,  and  the  first  mate 
seriously  hurt.  He,  however,  took 
command,  and  headed  the  yessel  back 
to  New  York,  remaining  on  deck  and 
in  charge,  without  sleep,  for  two  days. 
On  the  morning  of  the  second  <&y 
the  ship  £.,  attached  by  a  signal  oif 
distress,  came  to  her,  and,  H.,  the  mate 
of  the  £.,  went  on  board  the  brie,  and 
navigated  her  back  to  New  York,  the 
services  lasting  sixty  hours.  The  brig 
and  her  cargo  were  worth  $50,000: 

Held,  That  the  service  was  a  salyage 
service ; 

That  $8,000  was  a  proper  compen- 
sation, to  be  divided  as  follows: 
$1,600  to  the  owners  of  the  £. ;  $450 
to  her  master ;  $650  to  U. ;  and  $800 
to  the  rest  of  her  crew,  according  to 
their  wages.     The  J,  L,  JBwen,      296 

8.  A  ferry-boat  lying  at  a  dock  caugbt 
fire.  A  tug  went  to  her  asslstanoe 
and  towed  her  out  into  the  stream  by 
a  hempen  hawser,  which  burned  off 
twice,  and  the  ferry-boat  drifted 
against  a  schooner  lying  at  anchor, 
and  set  her  on  fire.  The  tug  pulled 
the  ferry-boat  away,  and  then  returned 
to  the  schooner  and  rendered  her  as- 
sistance in  putting  the  fire  out.  The 
owners  of  the  tug  claimed  salvage: 

Held,  That  the  drifting  of  the  ferrj- 
boat  against  the  schooner  was  not  an 
inevit&le  accident,  but  was  the  result 
of  negligence  on  the  part  of  the  tog. 
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and  the  latter,  therefore,  was  not  en- 
titled to  salvage.      The  Clara,       875 

SEAMEF3  WAGES. 

1.  Seaxnen,  discharged  from  an  Ameri- 
can yessel,  in  a  foreign  port,  by  her 
master,  may  bring  an  action  in  admi- 
ralty against  her  owner,  to  recover 

-  their  portion  of  the  three  months' 
wages,  required  by  the  Act  of  Feb- 
ruary 28.  1803  (2  Stai.  p.  203),  to  be 
paid.    DwitiH  y.  Murray,  10 

'2.  Seamen  shipped  in  New  York  on 
board  the  steamer  Algonquin,  which 
her  owner  had  contracted  to  sell  to 
the  Haytian  government,  and  to  deliv- 
er at  Port  an  Prince.  They  sailed 
in  her  to  Port  au  Prince,  where  she 
was  delivered  to  the  Haytian  govern- 
ment, and  went  into  the  naval  service 
of  that  government,  and  they  re- 
mained on  board  of  her,  till  they  were 
discharged  at  various  times  thereafter. 
They  returned  to  New  York,  and 
filed  a  libel  against  the  owner  of  the 
steamer,  to  recover  the  three  months' 
wages  required  to  be  paid  by  the  Act 
above  mentioned.  The  owner  claimed 
that  the  men  signed  articles  for  a 
voyage  to  Port  au  Prince,  to  be  there 
discharged,  while  the  seamen  claimed 
that  their  agreement  was  for  a  six 
months'  voyas^e,  at  the  end  of  which 
they  were  to  be  brought  buck  to  New 
York : 

Held^  That  it  was  not  material  what 
were  the  terms  of  the  articles  signed 
by  the  men,  becaase  the  Act  of  1803 
was  equally  applicable  to  the  dis- 
charge of  the  men,  when  such  dis- 
charge took  place  in  a  foreign  port, 
wheuier  it  was  at  the  termination  of 
their  agreement,  or  before  such  term- 
ination ; 

That,  if,  at  the  time  of  the  delivery 
of  the  ship  to  the  Haytian  govern- 
ment, the  men  were  didcharged,  their 
right  to  recover,  under  the  Act,  was 
complete ; 

That,  if,  at  that  time,  the  men  had 
been  coerced  into  remaining  on  board, 
and  thus  entered  into  the  Haytian  serv- 
ice, such  circumstances  would  be 
equivalent  to  a  discharge ; 

That,  on  the  facts,  the  men  at  that 
time  voluntarily  entered  the  Haytian 
service,  and  were  not,  therefore,  dis- 
charged, and  that  their  subsequent 


discharge  would  not  bring  them  with- 
in the  provisions  of  the  Act  of  1803 ; 

That  an  agreement,  made  by  the 
men  in  New  York,  to  enter*  the  Hay- 
tian naval  service,  would  be  illegal, 
and  would  not  have  prevented  the 
men  from  claiming  their  discharge, 
upon  the  change  of  flag.  Jd, 

8.  The  owner  of  a  canal-boat  held  not 
liable  for  wages  of  a  cook  hired  by 
the  master  on  his  exclusive  credit 
BeoU  V.  Failet,  82 

4.  The  mate  of  a  schooner  had  been  on 
duty  while  the  vessel  was  in  port, 
from  five  A.  M.  on  Saturday  to  nearly 
two  A.  M.  on  Sunday.  Haying  then 
got  the  vessel  ready  to  be  towed  out 
of  port  in  the  morning,  he  went  to 
bed.  About  half  past  three  the 
master  called  him  to  turn  out,  to  help 
take  the  vessel  out  of  port.  The  mate 
refused,  and  the  master  himself  cast 
the  schooner  off  from  the  dock,  and  a 
tng  towed  her  oat  of  port,  and  the 
vessel  sailed,  the  mate  doing  duty, 
without  further  disobedience,  till  she 
arrived  in  the  port  for  which  she  was 
bound,  when  the  master  discharged 
him,  offering  to  pay  his  wages  up  to 
the  time  of  nis  discharge  if  he  would 
give  a  receipt  in  full.  The  mate 
obtained  some  employment  after  his 
discharge,  but  for  short  periods  and 
at  a  less  rate  of  wages,  ^nd  filed  a 
libel  against  the  vessel  to  recover 
wages  up  to  the  end  of  the  month 
during  wnich  he  was  discharged.  His 
disobedience  was  set  up  as  a  defence  :* 

Hdd,  That  the  mate  was  disobe- 
dient, but  his  offence  was  a  very 
slight  and  venial  one,  not  justif3nng 
his  discharge,  and  that  he  was  enti- 
tled to  some  indemnity,  to  be  fixed  by 
the  discretion  of  the  court; 

That  he  must  be  allowed  full  wages 
up  to  the  end  of  one  half  month  after 
his  discharge,  and  wages  at  one-third 
of  the  a^eed  rate  up  till  the*  end  of 
the  tnontn  in  which  he  was  discharged, 
and  his  expenses  of  travel  from  the 
port  where  he  was  discharged  to  the 
port  where  he  was  shipped.  The 
Cornelia  Amsdeny  816 

6.  Where  a  ship,  loaded  with  railroad 
iron,  and  leaking,  in  heavy  weather, 
was  abandoned,  and  the  seamen  after- 
wards filed  a  Ubel  to  recover  wages 
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and  an  informaiioii  haying  been  filed 
against  the  eteamahip  to  forfeit  her 
under  the  50th  section  of  the  statute 
of  March  2d,  1799  (1  U.  8,  Stat  666), 
the  eridence  of  the  seamen  was  relied 
on  to  secure  the  forfeiture.  It  ap- 
peared that  neither  the  owners,  nor 
the  master,  nor  any  officer  of  the  ship, 
-was  engaged  in  or  knew  of  the  smug- 
gling, but  all  had  been  solicitous  to 
prevent  smuggling: 

Heidf  that  Uie  evidence  of  the  men 
was  sufficient  to  sustain  the  action, 
and  the  decree  required  by  the  statute 
most  follow,  bat  that  the  course  pur* 
saed  in  the  matter  by  the  Oorem- 
ment  officials  was  open  to  seyere 
criticism.  The  District  Attorney  was 
therefore  recommended  to  present  the 
facts  to  the  Atloroey-General,  before 
the  signatiire  of  the  decree.  The 
Cleopatra,  290 


STATUTES  CITED. 
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1826,  6  George  IV,  chap. 

16,  S  130,  20 

1842,  6  <b  6  Victoria,  chap. 

122,  §  38,  20 
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448 
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STEVEDORE. 
Set  JjisSf  6. 

STIPULATION. 

A  stipulation  for  value  was  given,  on 
the  discbarge  of  a  vessel  from  custody, 
fixing  her  value  at  $1,760,  and  con- 
tainiog  an  agreement  that  "|n  case 
of  default  or  contumacy  on  the  part 
of  the  claimant  or  his  surety,  execu- 
tion for  the  above  amount  may  issoe, 
Ac." 

The  stipulation  bore  a  heading, 
that  it  was  "  entered  into  pursuant  U> 
the  rales  and  practice  of  the  Ck>urt" 

A  decree  beine  afterwards  entered 
against  the  vessel  for  $3,767  29.  the 
libellant  claimed  to  be  entitled  to  re- 
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I  ber.ind  t"barifi  Itimd  where  IW  tnj 
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:i;*r.rfc»in  «as  ofg- !  had  anci  ore,  but  they  »ere  ueiiher  uf 


luTfiKv,  acd  ibat  the  tow-boat   wasj      Item  read;  for  d 


the  D.,  which  w«a  on  the  itarboard 
ude,  woa  in  her  bow  cabin,  and  tbe 
only  rope  she  had.  which  wna  fit  t 
be  used  oa  a  cnble.  h»d  bean  ured  to 
fasten  the  bonta  together.  The  cap- 
tain sf  the  tag.  beiring  the  aochor  of 
the  middle  boat  let  go,  ilropped  tbe 
canal-boata  aetem,  hy  sliLckin^  hi^ 
hawser,  to  allow  th»t  anchor  to  cntch. 
His  owQ  boat,  however,  continued  to 
Atae,  and  after  a  Tain  endeiTor  to 
work  up  to  his  anchor,  tbe  whole  tnw 
being  in  danger  of  gnin^  ashore,  he 
cast  off  the  hawser,  aiid  cutting  his 
own  cable,  went  ahead  under  steam  to 
the  mouth  of  the  harbnr,  where  ho  ro- 
toained  antil  ibe  storm  moderated. 
Shortly  after  be  cast  nff  the  hawser, 
the  D.  wna  found  to  have  grounded, 
and  she  Sited  and  annk,  she  and  bi 
cai^o  BosCuining  serious  loss.  An  i 
■urance  company  which  had  paid  tbe 
loss,  filed  a  libel  against  the  tng  t~ 
recover  (he  damage ; 

MtU.  Thut  tlie  hct  that  tbe  owne 
of  the  D.,  in  setlllni;  fur  former  towage 
aerTiceS  rendered  bj  the  owners  of 
this  tug.  paid  bills  rendered  which  had 
on  them  the  words  "  At  the  ri^k  o' 
the  master  and  owners  of  the  boat, 
was  not  sufficient  to  warrant  tin 
Court  in  holding  that  those  word 
formed  a  part  of  the  towage  cootrnt 
in  this  cnse,  the  contract  bavin;;  baei 
made  not  b;  the  owper  but  by  the 
master  of  the  D.,  and  notliing  having 
been  said  on  the  subject  when  the 
oontrsct  was  made; 

That  the  coiitriict,  therefore,  i 
be  taken  to  be  the  ordiaary  ou 

That  a  tow-boat,  undnr  such  a 


That  the  tug  was  properly  anchored 
and  in  a  prnper  place ; 

T)iat    the    D.   was   not   properly 
equipped  for  such  anvigation.  iu  ttjat 
■ha  had  not  an  anch<ir  ready  for  af 
And  that  she,  and  not  the  tng,  was  i 
■ponsible  for  luch  neglii^ence; 

That  the  fact  that  the  capUln  t>t 
tbe  tug  cast  off  hie  hawser  without 

E'ving  notice  to  the  caoat-boata  that 
!  woe  about  to  do  bo,  wis  imm«t« 
becaaae  he  had  given  notice  to  tliera 
to  throw  oat  their  anchors,  and  the 
failun  of  tbe  D.  to  do  so,  cast  upon 
Bt.  Vol.  V.— 88 


Set  CHtBTER,    2. 

Collision,  3,  10,  16,  20. 
LlEM,  3. 

TRUSTEE. 

At  the  first  meeting  of  creditors  of  a 
bankrupt  no  aisia^nee  was  ohosfln.  The 
crudltors  resolved  to  appoint  a  trus- 
tee. Tbe  trustee  named  bail  l>een  ap- 
pointed receiver  of  the  estate  of  the 
bankrupt  bv  a  Slnte  Court,  and.  as 
such  receiver,  h.id  taken  posseaaion  of 
such  estate,  and  still  held  it.  Such 
proceedings  were  one  of  the  grounds 
on  which  the  adjudication  of  bank- 
ruptcy passed.  O.ie  of  the  committee 
of  creilitors  named,  consisting  of  tlirea 
persona,  Wiis  president  of  a  bnuk,  which 
was  a  croKtitor,  and  claimed  to  be  paid 
in  full,  by  preference: 

HfU.  That  the  position  of  the  re- 
ceiver woa  such  as  to  be  incompatible 
with  his  being  appointed  a  trnstec  in 
thcw  proceeding; 

That  tlie  presidentof  the  bank,  also, 
ou^ht  not  to  be  one  of  the  committee 
of  creditors; 

That  the  resolution  appnintin!;  the 
tru-iteeand  tbe  committee  of  creditors 
would  not  be  confirmed,  and  as  no  as- 
signee had  been  ch'>sen,  the  Court 
would  appoint  an  asjguee.  The  Slui/- 
vetant  Bank't  Caie,  eel 

A  resolution  Was  adopted  by  three- 
fourths  of  the  creditors  of  a  bankrupt, 
appointing  a  trustee.  It  a|>peared 
that  each  creditor  who  si^od  that 
resolution  hid  re.'eived  from  the  as 
siijnee  in  haTikruptcy  a  di\-idend  of  16 
per  cent,  and  liad  signed  an  agree- 
ment, under  which  tlie  person  named 
as  trustee,  wna,  as  sonn  as  ttiree-fourtba 
in  value  of  the  creditors  had  signed  it, 
to  deposit  in  the  hands  of  tbe  a-<sigaee 
enough  money  to  pay  to  each  signer 
IH  per  cent,  more,  and,  the  trustee 
being  then  appointed,  the  assignee 
was  to  cunvey  the  estate  to  t  he  trus- 
tee, and  to  be  discharged,  and  then  to 
pay  to  each  signer  th"  19  per  cent, 
and  tbiit  payment  was  to  operate  aa 
an  assignment  of  the  ol.iims  of  tbe 
sicners  to  such  person  as  the  truetea 
should  name.  By  an  agreement  made 
at  the  same  time,  between  the  tmateo 


■nd  tiM  iMBkrapU,  emtalB  rttl  «at>U 
eouTCf  «d  bf  die  xm  of  the  buik- 
rnpu,  ukI  the  wife  of  mm  of  tbrni.  to 
«  prmw  named  by  Ibe  tnutec.  wu  to 
be  lold,  and  its  procMdi.  vith  oUier 
DKweja.  vere  to  be  paid  lo  the  troa- 
tee;  and  tbe  claima  a[  Uie  ligiipn  of 
tbe  fint  lutranKnt  were  to  remi  * 
•Fcuritj  lo  the  trui4«e  for  \ht  mi 
adrui^  bf  bim.  Qotil  thoae  ad^i 
and,  |l!,[iO0  aa  a  compenMtion  fi 
•mices,   were    rtdmbimed   to 


■elroborHd,  be  wag 


the  banknpta  all  that 
MUle; 

Brtd,  Thai  the  rcaoluttoti  appoint- 
ing the  tniitM  could  not  bs  approrrd. 
rttltritU'i  Com,  071 


tain  toola  and  other  property,  tbe  jar; 
rendered  a  Terdict  "in  laTor  <d  the 


Cnlted  Btatfa,  iMndennib^  tbe  ^ood&* 
Os  a  motion  toarrtm  jodg^a^tootba 

Htld,  That  tbe  rn^ct  ina  a  Tcrdet 
in  bTor  of  tlM  Cnited  State*  oa  imA 
of  the  tbtee  iaeaea  procoled  to  Ih« 

"Ihat  lb*  word*  "coodrniniDi;  lb* 
goods*  did  no  barm,  bat  mi^it  b« 
reircted  *■  aorphBBK*  1 

That,  onder  llie  iiA  seciiao  of  tba 
Act  of  SeptfnbFT  Mth.  17SS  1 1  U.S. 
StaLal  Laryr,  »l).lbe  Coort  was  an- 
Ihorized  lo  gire  jodgmmt  aa  the  riM 
appeared,  vitbont  ref^arding  uj-  im- 
poffction  or  want  of  form  in  the  m- 
dict,  if  mdi  had  eiiited.  A  Qu—Hlf 
of  Maimjttiarti  TAaeea.  «T 


W 

WEABFAGE. 

,  A  wbarfiiger  is  n« 
TkeKaU  TVoMtiM, 


a  blQS  0b3  25b  Abli 


\ 


3  blQ5  0b3  55L  Abb 


